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PREFATORY  NOTE 


The  publishers  have  asked  me  to  prefix  to  this  new 
edition  a  few  words  of  explanation.  Although  it  has 
been  matter  of  regret  to  myself  that  my  engagements 
would  not  permit  of  my  undertaking  the  heavy  task, 
suggested  to  me  by  them,  of  incorporating  in  this  book 
the  mass  of  new  law  Avhich  has  accumulated  since  its 
first  publication,  I  should  like  to  say  that  the  work 
has  lost  nothing  by  this  circumstance.  Owing  to 
the  careful  alterations  and  additions  to  which  it 
has  been  subjected  in  Mr.  Lightwood's  hands,  I 
believe  that  this  edition  will  be  found  to  contain 
the  modifications  necessary  to  bring  the  text  into 
accordance  with  the  present  law,  while  the  lines 
on  which  the  book  was  framed  are  substantially 
retained. 

The  object  (as  explained  in  the  original  Preface)  was 
to  give,  in  as  short  a  compass  as  possible,  a  practical 
view  of  the  existing  law  of  landlord  and  tenant, 
omitting  matters  of  merely  historical  interest  and 
topics  collateral  to  the  special  subject,  and,  as  far  as 
practicable,  stating  principles  laid  down  by  judges 
in  their  own  words.  In  attempting  to  carry  out 
this   design,   brevity   was  perhaps   rather  pushed   to 
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excess;  and  in  this,  as  in  other  respects,  I  think, 
judging  from  the  portions  of  the  proofs  which  I  have 
seen,  that  the  present  edition  will  be  found  to  be  an 
improvement  on  its  predecessor. 

W.  M.   FAWCETT. 

Lincoln's  Inn, 

November,  1899. 


PREFACE  TO  SECOND  EDITION. 


In  preparing  this  edition  I  have  had  the  advantage 
of  using  the  materials  which  the  Author  had  collected 
some  years  ago,  and  I  am  also  indebted  to  him  for 
numerous  suggestions  made  during  the  progress  of 
the  work. 

The  arrangement  of  the  book  remains  exactly  as  in 
the  previous  edition,  save  that  "Assignments"  have 
been  made  the  subject  of  a  separate  chapter.  But 
the  changes  in  statute  law,  and  the  numerous  recent 
decisions,  have  necessitated  extensive  alterations  in 
the  text,  amounting  to  an  entire  recasting  of  portions. 
The  references  to  the  earlier  authorities  have  also  been 
largely  augmented,  the  intention  being  to  make  the 
present  edition  a  guide  to  all  the  relevant  decisions. 
The  increase  in  size  which  has  thus  resulted  will  not, 
I  hope,  detract  from  the  qualities  of  conciseness  and 
clearness  which  have  hitherto  characterised  the  work. 

The  Table  of  Contents  and  the  Index  have  been 
enlarged,  the  latter  being  at  the  same  time  remade;  and 
a  new  Table  of  Cases  has  been  prepared  with  references 
to  the  various  current  series  of  reports.  The  date  of 
each  decision  has  been  oiven  in  the  footnotes.  I  have 
endeavoured  to  refer  to  all  cases  reported  up  to  the 
end  of   October,    1899,    and   the   more   recent  cases 
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include  some  of  special  interest,  notably  Newby  v. 
Eckersley  and  Re  Pearson  and  P  Anson,  in  which 
the  Agricultural  Holdings  Act,  1883,  has  been  held 
not  to  exclude  agreements  for  compensation ;  and 
Re  Mackenzie,  which  simplifies  the  sheriff's  duty 
upon  an  execution  when  the  landlord's  claim  to  a 
year's  rent  is  complicated  by  the  bankruptcy  of  the 
tenant. 

Attention  may  also  lie  called  here  to  the  still  later 
cases,  not  referred  to  in  the  text,  of  Wride  v.  Dyer 
(44  Sol.  Journ.  p.  27;  16  T.  L.  E.  23),  in  which  a 
Divisional  Court,  approving  Doe  v.  Culliford  (infra, 
p.  441),  have  upheld  a  notice  to  quit,  notwithstanding 
its  technical  invalidity;  and  Ashby  v.  Wilson  (44 
Sol.  Journ.  p.  43),  in  which  Kekewich,  J.,  has  refused 
to  allow  a  lessee  to  enforce  a  restrictive  covenant 
entered  into  by  an  adjoining  lessee  holding  under  the 
same  lessor,  there  being  no  question  of  a  common 
building  scheme. 

JOHN  M.  LIGHTWOOD. 

Lincoln's  Inn, 

November,  1899. 
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SECT.  L— PROPERTY  CAPABLE  OE  BEING  LET. 

General  rule.  In  accordance  with  the  rule  that  whatever  may  be  granted 
for  ever  may  be  granted  for  a  time,  leases  may  be  made 
of  all  kinds  of  interests  and  possessions  (a) ;  not  only  of 
corporeal  hereditaments,  as  land  or  mines  therein  (b),  or  the 
surface,  vesture,  or  herbage  thereof  (c),  or  buildings  thereon 
or  parts  of  such  buildings,  such  as  stalls  or  boxes  at  a 
theatre  (<l)  ;  but  also  of  incorporeal  hereditaments,  such  as 
a  right  of  common  (e),  a  manor  (/),  a  ferry  (g),  a  fair  or 
market  (It),  (formerly)  an  advowson  (/) — but  a  lease  of 
an  advowson  is  now  prohibited  by  the  Benefices  Act, 
1898  (/o) — a  several  fishery  (1),  estovers  (/»)>  tithes  0), 
tolls  (o),  and  rights  of  shooting  and  sporting  (p)  ;  of  ease- 
ments, such  as  a  right  of  way  (q)  ;  also  of  live  stock  (r), 

(a)  Baa  Abr.  (A.)  639.  (6)  See  Jegon  v.  Vivian,  1865,  L.  R. 

1  C.  P.  p.  18  ;  G.  W.  Ry.  v.  Smith,  1876,  24  W.  R.  443. 

(c)  Co.  Litt.  47  a  ;  cf.  Masters  v.  Green,  1888,  20  Q.  B.  D.  807,  where 
"  the  exclusive  right  to  feed  the  grass  "  on  certain  land  was  granted  ;  and 
see  Cattle  v.  Gamble,  1838,  5  Bing.  X.  C.  46. 

(d)  Leader  v.  Moody,  1875.  20  Eq.  145,  152. 

(e)  Sury  v.  Broun,  1623,  Latch.  99.  See  as  to  leases  of  wastes  and 
commons,  13  Geo.  3,  c.  81,  s.  15,  infra,  p.  (i4,  note  (/). 

(  f)  Gibson  v.  Sear  I,  1606,  Cro.  Jac.  84,  176. 

(q)  E.  v.  Nicholson,  1810,  12  East,  330  ;  Peter  v.  Kendal,  1827,  6  B.  &  C. 
703.  (h)  Bridgland  v.  Shapter,  1839,  5  M.  &  \V.  375. 

(i)  Bousher  v.  Morgan,  1794,  2  Anst.  404  ;  Cox  v.  Brain,  1810,  3  Taunt. 
95.     See  Kensey  v.  Langham,  1735,  Cas.  temp.  Talbot,  144. 

(jfe)  61  &  62  Vict.  c.  48  ;  see  sect.  1  (1)  (b). 

(I)  Somerset  v.  Fogwell,  L826,  5  B.  &  C.  875.       (m)  Shep.  Touch.  222. 

(h)  Brewer  v.  Hill,  1794,  2  Anst.  413  ;  Walker  v.  Wakeman,  1676, 
1  Ventr.  294,  2  Lev.  150,  :5  Keb.  595.  See  as  to  leases  of  tithes  by 
ecclesiastical  persons,  5  Geo.  3,  c.  17. 

(o)  Bridgland  v.  Shapter,  1839,  5  M.  &  W.  375  ;  Shepherd  v.  Hodsman, 
1852,  18  Q.  B.  316.     See  Harris  v.  Morrice,  1842,  10  M.  &  W.  260. 

(j))  Gearns  v.  Baker,  1875,  10  Ch.  355;  West  v.  Houghton,  1879, 
4  C.  P.  D.  197  ;  Bird  v.  G.  E.  Ry.  Co.,  1865,  19  C.  B.  N.  S.  268. 

(7)  Newmasch  v.  Brandling,  1818,  3  Swanst.  99. 

(/•)  Spencer's  Case,  1583,  5  Rep.  16  b  ;  Tudgayv.  Sampson,  1874,  30  L.  T. 
262  ;  Holm*  v.  Brunskill,  1877,  3  Q.  B.  D.  495  ;  infra,  p.  377. 
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and    other    goods     and    chattels  (g),    as    railway    rolling 
stock  (t). 

Such  offices  as  do  not  concern  the  administration  of 
justice,  but  only  require  skill  and  diligence,  may,  it  is  said, 
be  granted  for  years;  but  offices  to  which  a  trust  is  annexed, 
or  which  concern  the  administration  of  justice  (■»),  and 
dignities  and  honours  (.r),  cannot  be  so  granted.  All  aliena- 
tions of  pensions  granted  by  the  Crown  for  military  services 
(including,  therefore,  leases  of  such  pensions)  are  void  (?/). 

SECT.  II.— PEESONS  CAPABLE   OF  MAKING  AND  TAKING 

LEASES. 

A  tenant  in  fee  simple  with  an  indefeasible  estate  has.  Owner  in  fee. 
as  part  of  his  rights  of  ownership,  an  absolute  power  of 
granting  leases  upon  such  terms  as  he  pleases.  A  tenant 
in  fee  simple  with  an  executory  limitation  over,  on  failure 
of  his  issue  or  in  any  other  event,  has  the  powers  of  leasing 
conferred  on  a  tenant  for  life  by  the  S.  L.  A.  1882  (z). 

Leases  for  limited  terms,  and  subject  to  the  observance  Owners  under 
of  conditions  and  restrictions,  may  be  granted  or  accepted  ™[  j1;^^ 
by,  or  on  behalf  of,  persons  ordinarily  unable  to  contract,  owners. 
or  possessing  only  a  limited  interest  in  the  demised  premises. 

(1)  Kestrictions  arising  from  Disability. 

i.  infants. 

(a)  Leases  by  or  on  behalf  of  Infants. 

Leases  of  the  property  of  infants  may  be  made  under  the 
Settled  Land  Act,  1882,  the  Settled  Estates  Act,  1877,  and 
the  Infants'  Property  Act,  1830. 

(s)  Bac.  Abr.  (A.)  039  ;  see  Sheffield  Waggon  Co.  v.  Stratton,  1878, 
48  L.  J.  Q.  B.  35  ;  though  it  was  questioned  by  Collins,  J.,  in  Jones 
v.  Comm.  of  In.  Rev.  (1895,  1  Q.  B.  484),  whether  there  can  be,  strictly 
speaking,  a  lease  of  chattels. 

(t)  Ati.-Gm.  v.  G.E.  J!)/.  Co.,  1879,  11  C.  I).  449  ;  Lancashire  Waggon 
Co.  v.  Nuttall,  1879,  40  L.  T.  291. 

(u)  Bac.  Abr.  (A.)  639—641  ;  Beynel's  Case,  1612,  9  Rep.  p.  96  b  ; 
Howard  v    Wood,  1679,  2  Lev.  245.   'See  also  5  &  6  Edw.  6,  ss.  2,  3. 

(x)  Bac.  Abr.  (A.)  642  ;  Co.  Litt.  16  b  ;  ReyneVs  Case,  1612,  9  Rep. 
P.  97  b. 

((/)  Army  Act,  1881  (44  &  45  Vict.  c.  58),  s.  141  ;  Lloyd  v.  Cheethavi, 
1861,  3  Gift'.  171.  Assignments  of  halt-pay  were  void  at  common  law  : 
I'larti/  v.  Odium,  1790,  3  T.  R.  681  ;  Lidderddk  v.  D.  of  Montrose,  1791, 
4  T.  R,  248. 

(.-.)  45  &  46  Vict.  c.  38,  infra,  p.  43. 
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Leases  under  Where  an  infant  is  in  his  own  right  seised  of  or  entitled 
Land  Act.  in  possession  to  land  of  any  tenure  (b),  then  for  the  purposes 
1882(a),  0f  the  Act  the  land  is  settled  land,  and  the  infant  is  deemed 

tenant  for  life  thereof.  Where  a  tenant  for  life,  or  a  person 
having  the  powers  of  a  tenant  for  life  under  the  Act  (c),  is 
an  infant,  or  an  infant  would,  if  he  were  of  full  age,  be  a 
tenant  for  life,  or  have  the  powers  of  a  tenant  for  life  under 
the  Act,  the  powers  of  a  tenant  for  life  under  the  Act  may- 
be exercised  on  his  behalf,  (1)  by  the  trustees  of  the  settle- 
ment for  the  purposes  of  the  Act  (d),  or,  if  there  are  none, 
(2)  by  such  person  and  in  such  manner  as  the  Court,  on 
the  application  of  the  guardian  or  next  friend  of  the  infant, 
either  generally  or  in  a  particular  instance  orders  (e).  Thus 
whether  the  infant  is  absolutely  entitled  to  freehold,  copy- 
hold, or  leasehold  hereditaments,  or  whether  he  is  tenant 
for  life  or  falls  within  any  of  the  classes  of  owners  who 
have  the  powers  of  a  tenant  for  life  under  the  Act(/), 
the  powers  of  leasing  (r/),  and  of  accepting  surrenders  and 
granting  new  leases  (li),  contained  in  the  Settled  Land  Acts 
may  be  exercised  on  his  behalf.  Where  an  infant  is  entitled 
in  fee,  subject  to  an  executory  limitation  over  in  the  event 
of  death  under  twenty-one,  he  falls  within  sect.  58  (1)  (ii) 
of  the  S.  L.  A.  1882,  and  the  powers  of  a  tenant  for  life 
can  be  exercised  on  his  behalf  under  sect.  60  (?)  ;  but  where 
he  is  only  contingently  entitled  the  Act  does  not  apply  (k). 

(a)  45  &  46  Vict.  c.  38. 

(b)  "Land"  when  nsed  in  an  Act  of  Parliament  passed  after  1850 
includes  "  messuages,  tenements,  and  hereditaments,  houses  and  build- 
ings of  any  tenure  :"  Interpretation  Act,  1889  (52  &  53  Vict,  c.  63), 
s.  3.  In  the  present  Act  the  word  "land"  also  includes  incorporeal 
hereditaments  and  an  undivided  share  in  land  :  sect.  2,  sub-sect.  (10)  (i). 

(c)  Infra,  p.  48. 

(d)  See  infra,  p.  45,  note  (g). 

(e)  The  application  is  made  by  summons  in  Chambers  :  S.  L.  A. 
Rules,  1882,  r.  2. 

(/)  Where  the  infant  has  a  limited  interest  the  power  to  lease  con- 
ferred by  the  Act  extends  only  to  the  estate  or  interest  which  is  the 
subject  of  the  settlement  under  which  he  claims,  and  the  lease  is  only 
binding  on  persons  claiming  under  such  settlement  :  S.  L.  A.  1882, 
s.  2  (3). 

(g)  Infra,  p.  44. 

(h)  Infra,  p.  46. 

(i)  Re  James's  S.  E.,  1884,  32  W.  E.  898  ;  Re  Morgan,  1883,  :>4  C.  D. 
114. 

(k)  Re  Home's  S.  E.,  1888,  39  C.  D.  84  ;  and  as  to  sect.  59  see  Re  Wells, 
1883,  31  W.  R.  764;  Re  Greenville  Estate,  1883,  11  L.  R  Ir.  138; 
Re  Powell,  W.  N.  1884,  67. 
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Leases  under 
the  Settled 
Estates  Act, 

1877. 


Where  by  the  settlement  a  power  of  leasing  is  vested  in 
any  other  person  than  the  tenant  for  life,  and  the  tenant 
for  life  is  an  infant,  the  consent  required  under  sect.  56  (I) 
mast  be  given  b}r  the  trustees  of  the  settlement  (if  any)  (in)  ; 
otherwise  by  a  person  appointed  by  the  Court  under  sect.  00, 
but  in  this  latter  case  the  notice  required  by  sect.  45  need 
not  be  given  («). 

The  Settled  Estates  Act,  1877  (o),  enables  a  tenant  for 
life,  and  certain  other  classes  of  limited  owners,  when  entitled 
in  possession,  to  grant  leases  for  twenty-one  years  without 
application  to  the  Court,  and  it  confers  a  more  extensive 
power  of  leasing  with  the  sanction  of  the  Court  (p).  Under 
sect.  49  all  powers  given  by  the  Act,  and  all  applications  to  Sect,  id 
the  Court,  and  consents  to  and  notifications  respecting  such 
applications,  may  be  executed,  made,  or  given  by,  and  all 
notices  under  the  Act  may  be  given  to,  guardians  on  behalf 
of  infants  (q),  save  that  in  the  case  of  an  infant  tenant  in 
tail  no  application  to  the  Court  or  consent  to  or  notification 
respecting  any  application  is  to  be  made  by  any  guardian  with- 
out the  special  direction  of  the  Court.  The  scope  of  the  Act 
was  extended  by  sect.  41  of  the  Conveyancing  Act,  1881  (r), 
which  enacts  that  where  a  person  in  his  own  right,  seised 
of  or  entitled  to  land  (*)  for  an  estate  in  fee  simple,  or  for 
any  leasehold  interest  at  a  rent,  is  an  infant,  the  land  shall 
be  deemed  to  be  a  settled  estate  within  the  Settled  Estates 
Act,  1877.  The  section  applies  where  an  infant  is  entitled 
contingently  only,  e.g.  on  attaining  twenty-one  (t). 

Where  an  infant  is  seised  or  possessed  of  or  entitled  to 
any  land  in  fee  or  in  tail  (u),  or  to  any  leasehold  land  for 


(/)  Infra,  p.  47. 

(m)  lie  I),  of  Newcastle's  Estates,  1883,  24  C.  D.  129. 

(a)  lie  Countess  of  Dudlei/s  Contract,  1887,  35  C.  D.  338. 

(o)  40  &  41  Vict.  c.  18.  ' 

(p)  Infra,  pp.  50,  51. 

(a)  It  has  been  held  that  a  special  guardian  must  be  appointed  by  the 
Court  to  consent  on  behalf  of  an  infant  incumbrancer  :  Re  Caddick,  1859, 
7  W.  R.  334  ;  Be  James,  1868,  5  Eq.  334.  .^ee  Re  Marquis  of  Salisbury, 
1876,  2  C.  D.  p.  39. 

(r)  44  &45  Vict.  c.  41. 

(s)  "  Land''  in  this  Act  "  includes  land  of  any  tenure,  and  tenements 
and  hereditaments,  corporeal  and  incorporeal,  and  houses  and  other 
buildings;  also  an  undivided  share  in  land  :  "  sect.  2  (ii). 

(0  Re  Liddell,  1883,  31  W.  R.  238  ;  lie  Spar  rote's  Estate,  1892,  1  Ch. 
412. 

O)  Re  Spenser's  Estates,  1867,  37  I,.  J.  Ch.   18  ;  Re  Letchford,  1876, 
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REQUISITES  TO  RELATION  OF  LANDLORD  AND  TENANT. 


Leases  not  in 
pursuance  of 
statutes. 


an  absolute  interest,  the  Court  can  sanction  leases  to  extend 
beyond  majority  under  the  Infants'  Property  Act,  1830  (%). 
And  where,  in  the  absence  of  disability,  a  renewal  of  a  lease 
might  be  compelled,  the  infant,  or  his  guardian  in  his  name, 
may,  by  the  direction  of  the  Court,  accept  a  surrender  and 
grant  a  new  lease  (y).  For  practical  purposes  the  Act  has 
been  superseded  by  the  other  Acts  mentioned  above  (~). 

The  sovereign  may,  during  minority,  grant  a  valid 
lease  (a).  An  infant  above  the  age  of  fifteen,  seised  in  fee 
of  lands  subject  to  the  custom  of  gavelkind,  may  make  a 
lease  of  such  lands  for  life,  by  livery  of  seisin  made  in 
person  and  not  by  attorney  (b). 

A  lease  granted  by  an  infant,  otherwise  than  under  this 
prerogative,  or  custom,  or  the  provisions  of  the  above- 
mentioned  statutes,  is,  as  a  general  rule,  not  void,  but 
voidable,  and  it  may  be  avoided  by  him  on  attaining  his 
majority  (c),  or  by  his  heir,  if  he  dies  before  that  event  (</) ; 
though  if  the  lease  is  granted  fraudulently  by  the  infant, 
and  a  fine  has  been  paid  for  it,  the  lease  will  only  be  set 
aside  on  the  terms  of  the  infant  repaying  the  fine(e).  A 
lease  arranged  before  the  coming  of  age,  but  executed  after- 
wards, will  be  set  aside  if  the  lessor  had  no  opportunity  of 
applying  his  adult  judgment  (/). 

Where,  however,  the  lease  is  necessarily  to  the  prejudice 
of  the  infant,  it  may  be  that  it  is  void  (//)  ;  hence  it  has  been 

2  C.  D.  719  ;  Re  Clark,  1866,  1  Ch.  292.  Of.  He  Evans,  1835,  2  My.  &  K. 
318  ;  Ex  parte  Legh,  1846,  15  Sim.  445. 

(as)  11  Geo.  4&  1  Will.  4,  c.  65  ;  Anstey  v.  Hobson,  1853,  1  Sin.  &  G. 
505.  As  to  setting  aside  a  lease  so  granted,  see  Seaton  v.  Staniland,  1862, 
4  Gift'.  61. 

(y)  Sect.  16.  See  sects.  20  and  21  as  to  payment  and  application  ol 
tines,  and  sect.  31  as  to  validity  of  surrenders,  &c,  made  under  the  Act. 

(s)  For  the  practice  under  the  Act  ol'  1830,  see  Seton,  5th  ed. 
pp.  873—877  ;  R.  S.  C.  Ord.  55,  r.  2  (9). 

(a)  Case  of  the  Duchy  of  Lancaster,  1562,  Plowd.  217.  See  Alcock 
v.  Cooke,  1829,  5  Bing.  p.  352. 

(b)  Robinson  on  Gavelkind,  5th  ed.  166.  A  feoffment  made  under  a 
custom  by  an  infant  is  excepted  from  8  &  9  Vict.  c.  106,  s.  3,  and  need 
not  therefore  be  evidenced  by  deed. 

(c)  Co.  Litt.  308  a  ;  Zouch  v.  Parsons,  1765,  3  Burr.  p.  1 
v.  Brady, 
Bac.  Abr 
1892,  8  T.  L   B.  241.  (d) 

(e)  Esron  v.  Nicholas,  1733,  1  Be  G.  &  S.  118.  In  general,  it  seems,  a 
fine  would  not  be  repayable  :  see  cases  cited  infra,  p.  11 

(/)  Say  v.  Harwich,  1812,  1  A'.  &  B.  195.  Cf  Aylward  v.  Kearney, 
1814  2  Ball  &  B.,  p.  478.  (</)  See  Simpson  on  Infants,  2nd  ed.  p.  i». 


x  Litt.  308  a  ;  Zoncl,  v.  farsons,  l/tso,  3  iHirr.  p.  ipuo  ;  ommw 
u,  1863,  14  Ir.  C.  L.  R.  61  ;  Slator  v.  Trimble,  1861,  ib.  342,  351  ; 
>r.  (B.)  643  ;  1  Rol.  Abr.  729  D,  pi.  2  ;  Williams  v.  Taperell, 
T.  L  B.  241.  00  Co.  Litt.  45  b  ;  4  Cruise's  Digest,  69. 
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Avoidance  of 

lease. 


doubted  whether  a  lease  reserving  no  rent,  or  a  nominal 
rent  merely,  is  not  absolutely  void,  because  then,  as  it  is 
said,  there  is  no  semblance  of  benefit  to  the  infant  {It).  But 
the  test  is  not  conclusive,  for  a  lease  without  rent  to  try 
title  under  the  old  practice  in  ejectment  was  allowed  to  be 
beneficial  (?')•  On  the  other  hand,  it  has  been  said  that  the 
infant  cannot  avoid  a  lease  which  is  for  his  benefit  (k) ,  but 
this  again  seems  to  be  incorrect.  In  all  cases  the  infant 
has  at  least  an  election  whether  to  avoid  the  lease  or  no  (I) . 
Assuming  that  a  lease  by  an  infant  may  be  void,  it  seems 
that,  in  order  to  prevent  this  result,  it  is  not  essential  that 
the  rent  reserved  should  be  the  best  (m). 

If  there  is  no  rent  reserved,  the  infant  can,  it  seems,  get 
rid  of  the  lease  during  minority  (n),  but  otherwise  not  till 
he  attains  twenty-one  (<>)  ;  and  if  the  lessee  is  then  in  posses- 
sion, the  lessor  who  desires  to  avoid  the  lease  must  manifest 
his  intention  by  some  act  of  notoriety,  as  ejectment,  entry, 
demand  of  possession,  or  the  like  ;  or  must,  at  the  least, 
give  notice  (j>).  The  execution  by  him  of  a  new  lease  of 
the  same  premises  to  another  person  will  not  necessarily 
divest  the  estate  created  by  the  former  demise  (q).  More- 
over, the  avoidance  must  take  place  within  a  reasonable 
time  of  the  infant  attaining  twenty-one,  and  in  considering 
what  is  a  reasonable  time,  the  question  whether  or  no  he 
was  aware  of  his  right  to  repudiate  is  not  to  be  taken  into 
account  (r) . 

If  the  lessor,  after  attaining  his  majority,  accepts  rent,    Confirmation. 


(h)  Humphreston's  Case,  1574,  2  Leon.  216  ;  Lane  v.  Gowper,  1575, 
Moore,  p.  105.  See  the  observations  of  Lord  Ellenborough  in  Baylis 
v.  Dineley,  1815,  3  M.  &  S.  p.  481. 

(i)  Rames  v.  Machin,  Noy,  130 ;  Zouelt  v.  Parsons,  supra;  Bac.  Abr.  (B.) 
643. 

(A)  Per  Bnller,  J.,  in  Maddon  v.  White,  1787,  2  T.  B.  p.  161. 

(I)  Ketsey's  Case,  1614,  1  Brownlow,  120.  For  other  references  to  this 
case,  see  infra,  p.  10. 

(m)  Slator  v.  Brady,  1863,  14  Ir.  C.  L.  R.  i>.  65. 

in)  Slator  v.  Trimble,  1861,  14  lr.  C.  L.  R,  p.  357. 

(o)  Bac.  Abr.  (B.)  643  ;  Slator  v.  Trimble,  1861, 14  Ir.  C.  L.  R.  pp.  352, 
356,  per  O'Brien  and  Hayes,  JJ.  But  see  remarks  of  Parke,  B.,  in  North 
Western  By.  Co.  v.  M' Michael,  1850,  5  Ex.  p.  124. 

(p)  Slator  v.  Brady,  1863,  14  Ir.  C.  L.  R.  p.  66. 

(</)  Slator  v.  Brady,  1863,  ib.  p.  65.  But  see  Inmau  v.  Inman,  1873, 
15  Eq.  260. 

(r)  Carter  v.  Silber,  1892,  2  Ch.  278,  see  pp.  284,  288  ;  aff.  sub  nom, 
Edwards  v.  Carter,  1893,  A.  C.  360. 
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whether  (it  would  seem)  due  before  or  after  that  event  (s),  or 
otherwise  either  verbally  (t),  or  by  deed  (a),  recognizes  the 
lease  as  subsisting,  he  formerly  could  not,  and,  notwith- 
standing the  Infants'  Relief  Act,  1874  (x),  it  would  seem 
that  he  still  cannot,  subsequently  avoid  it,  and  such 
confirmation  relates  back  to  the  date  of  the  lease  (y). 

The  lease  of  an  infant,  to  be  good,  must  be  his  personal 
act.  If  he  appoints  an  agent  to  make  the  lease,  it  does  not 
bind  the  infant,  nor  is  the  infant's  ratification  of  such  lease 
binding  (z) . 

The  lessor  may  sue  for  rent  during  his  infancy  (a), 
but  if  he  avoids  the  lease  on  attaining  twenty-one  he 
cannot  recover  arrears  of  rent  as  rent  due  under  the  lease. 
Apparently  he  must  claim  them  as  damages  in  an  action 
of  trespass  (6). 

The  lessee  can  in  no  case  avoid  the  lease  on  account  of 
the  infancy  of  the  lessor  (c). 
Leases  bv  Of   the  various  classes  of  guardians  it   is  sufficient   to 

guardians.  mention  guardians  by  nature  and  for  nurture,  guardians 
in  socage,  testamentary  guardians,  guardians  by  statute, 
and  guardians  appointed  by  the  Court.  Guardianship 
by  nature  and  for  nurture  belong  in  the  first  instance 
to  the  father,  the  one  extending  to  the  age  of  twenty-one 
and  the  other  to  fourteen,  but  they  give  no  more  than 
the  custody  of  the  person  of  the  infant  {d)  ;  consequently 

(s)  Ashjield  v.  Ashfield,  1627,  Sir  W.  Jones,  157,  Nov,  92,  Latch.  199  ; 
Smith  v.  Low,  1739,  1  Atk.  489;  Baylis  v.  Vineley,  1815,  3  M.  &  S. 
p.  481  ;  Slator  v.  Trimble,  1861,  14  Ir.  C.  L.  R.  p.  352. 

(t)  As  by  saying  to  the  lessee,  "  God  give  yon  joy  of  it  :  "  Anon.,  1588, 
4  Leon.  4,  c.  15. 

(u)  E.g.  by  mortgaging  the  land  to  the  lessee  by  deed  referring  to  the 
lease  :  Story  v.  Johnson,  1837,  2  Y.  &  C.  Ex.  586,  607. 

(x)  37  &  38  Vict.  c.  62,  s.  2.  Although  the  section  has  been  held  to 
be  applicable  to  contractu  of  every  kind  entered  into  during  infancy 
(Coxhead  v.  Mullis,  1878,  3  C.  P.  D.  439),  it  is  considered  that  it  would 
not  apply  to  a  transaction  which  is  not  a  mere  contract,  but  the  creation 
of  an  estate  or  interest ;  or  the  lessee  might  contend  that  the  acts  of  con- 
firmation amounted  to  a  new  contract  (see  Nortlicote  v.  Doughty,  1879, 
4  C.  P.  D.  385). 

[y)  Slator  v.  Trimble,  1861,  14  Ir.  C.  L.  R.  p.  353. 

(s)  Per  Parke,  B.  in  Doe  v.  Roberts,  1847,  16  M.  &  W.  p.  781. 

(a)  Smith  v.  Bowin,  1669,  1  Mod.  25. 

(6)  Slator  v.  Trimble,  1861,  14  Ir.  C.  L.  R,  p.  352. 

(c)  Zouch  v.  Parsons,  1765,  3  Burr.  p.  1806  ;  Slator  v.  Brady,  1863,  14 
Ir.  C.  L.  R.  p.  66  ;  Forrester's  Case,  1662,  1  Sid.  41. 

(d)  B.  v.  Sherrington,  1832,  3  B.  &  Ad.  714. 
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the  guardian  cannot  create  any  tenancy  of  the  infant's 
lands  except  perhaps  leases  at  will  (e).  Guardian  in 
socage  (/)  has  an  interest  as  well  as  an  authority,  and 
can  make  a  lease  which  will  be  good  as  long  as  the  guardian- 
ship lasts— that  is,  till  the  infant  attains  fourteen  (g).  After 
the  infant  has  attained  that  age,  the  lease  so  made  is  not 
void  but  voidable,  and  the  infant  may  then  (subject  to  the 
possible  effect  of  the  Infants'  Eelief  Act,  1874(r///) ),  by  accept- 
ance of  rent  or  other  act  of  confirmation,  make  the  lease  good 
and  unavoidable!//).  A  testamentary  guardian  under  12 
Car.  2,  c.  24,  has  all  the  powers  of  a  guardian  in  socage, 
the  period  of  guardianship  being  extended  to  twenty-one  (?) ; 
consequently  he  can  lease  for  the  minority  of  the  ward  (/.•). 
And  the  powers  of  guardians  under  the  Guardianship  of 
Infants  Act,  1886  (/),  are  the  same.  Guardians  appointed 
by  the  Court  are  said  to  be  in  the  nature  of  receivers 
only  {in),  and  they  cannot  grant  leases  without  the  sanction 
of  the  Court  (n). 

(b)  Leases  to  Infants. 
In  cases  where  an  infant  is  entitled  (o)  to  any  lease  for  Renewal  of 
life  or  lives  or  for  any  term  of  years  either  absolute  or  inTants' 
determinable   upon  the  death  of  one  or  more  persons  or   Property  Act- 
otherwise,  the  Court  may,  on  the  application  of  the  infant  s.  12. 
or  of  his  guardian  or  other  person  on  his  behalf,  order  the 
infant,  or  his  guardian,  or  a  person  appointed  by  the  Court 
in  the  place  of  the  infant,  by  deed  to  surrender  the  lease 
and  accept  in  its  place  a  new  lease  or  leases  of  the  premises 
comprised  in  the  surrendered    lease  for  such  number  of 
lives,  or  for  such  term  or  terms  of  years  determinable  upon 
such  number  of  lives,  or  for  such  term  or  terms  of  years 

(e)  Bigot  v.  Garnish,  1599,  Cro.  Eliz.  678,  734.  (/)  Litt.  s.  123. 

(g)  Eyre  v.  Shaftesbury,  1722,  2  P.  W.  p.  122  ;  Wade  v.  Baker,  1697, 
1  Ld.  Raym.  131  ;  B.  v.  Oakley,  1809,  10  East.  491  ;  R.  v.  Sutton,  1835, 
3  A.  &  E.  p.  613.  (w)  Sujmi,  p.  8,  note  (a;). 

(h)  Bac.  Abr.  (I.  9)  784. 

(i)  Bedell  v.  Constable,  1665,  Vaughan,  179. 

(A:)  Shaw  v.  Shaw,  1788,  Vein.  &  Scriv.  607. 

(/)  49  &  50  Vict.  c.  27. 

(to)  Per  Patteson,  J.,  in  H.  v.  Sutton,  1835,  3  A.  &  E.  p.  608. 

(n)  Piatt  on  Leases,  I.  380.     See  infra,  p.  72. 

(0)  It  is  sufficient  if  he  is  beneficially  entitled  :  Re  Griffiths,  1885,  29 
C.  D.  248.  If  he  is  part  owner,  the  consent  of  the  co-owner  is  required  : 
Betty  v.  Humphries,  1875,  Ir.  R.  9  Eq.  p.  347. 

(p)  11  Geo.  4&  1  Will.  4,  c.  65. 
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absolute  as  were  mentioned  in  the  surrendered  lease,  or 
otherwise  as  the  Court  shall  direct.     The  Palatine  Courts 
of  Lancaster  and  Durham  have  jurisdiction  for  the  above 
purpose  in  their  respective  localities  (q). 
Leases  to  Leases  granted  to  infants  may  be  avoided  by  them  at 

under  statute  niajority  ;  and  if  the  lessee  then  disaffirms  the  lease,  it  has 
been  said  that  he  will  avoid  payment  of  the  arrears  of 
rent  previously  incurred  (/•),  unless  the  occupation  of  the 
premises  can  be  brought  under  the  head  of  necessaries  (s). 
It  was  held,  however,  in  Blake  v.  Concannon  (t),  upon  an 
examination  of  Ketsey's  Case(r),  that,  though  the  repudia- 
tion of  the  lease  puts  an  end  to  the  contract,  the  lessee 
remains  liable  for  rent  accruing  in  respect  of  actual 
occupation  during  infancy  (u).  On  the  other  hand,  if 
the  lessee  continues  to  occupy  the  demised  premises, 
and  does  not  signify  his  intention  to  avoid  the  lease 
within  a  reasonable  time  (x)  after  attaining  his  majority, 
he  formerly  became  liable  to  pay  the  rent  (including 
arrears  accrued  during  his  minority  (y)),  and  to  perform 
all  the  other  obligations  attached  to  the  estate  (V).  The 
repudiation  should  be  by  express  notice,  unless  the  lessor 
has  by  his  conduct  waived  notice  (a).  Where  a  lease 
devolves  upon  an  infant  by  operation  of  law  and  he  does 
not  disclaim,  he  is  liable  for  rent  during  infancy  {h),  and 
the  rent  may  be  distrained  for  (c). 

(q)  See  also  sects.  14,  15.  As  to  the  practice  on  applications  under  the 
Act,  see  R.  S.  C.  Ord.  55,  r.  2  (9) ;  Seton,  5th  ed.  pp.  873,  874. 

(/■)  Bac.  Abr.  "Infancy  and  Age"  (I.),  376  ;  Ketsey's  Case,  1614,  Cro. 
Jac.  320;  8'.  C.  sub  nom.  Kirton  v.  Elliott,  2  Bulstr.  69,  1  Brownlow, 
120, 1  Roll.  Abr.  731  ;  Lempriere  v.  Lange,  1879,  12  C.  D.  675. 

(s)  Lowe  v.  Griffith,  1835,  1  Scott,  458  ;  Crisp  v.  Churchill,  1794,  cited 
]  13.  &  P.  p.  340  ;  Lempriere  v.  Lange,  1879,  12  C.  D.  675. 

(t)  1870,  4  Ir.  R.  C.  L.  323. 

(u)  Cf.  E.  of  Buckinghamshire  v.  Drury,  1761,  2  Eden,  p.  72  ;  Mahon 
v.  O'Farrell,  1847,  10  Jr.  L.  R.  527. 

(%)  Carta-  \.  Silber,  1892,  2  Ch.  278  ;  ah.  sub  num.  Edwards  v.  Carter, 
1893,  A.  C.  360.  See  per  Dallas,  J.,  in  Holmes  v.  Blogg,  1817,  cS  Taunt, 
p.  39  ;  Doe  v.  Smith,  1788,  2  T.  R.  436;  Dublin  anil  Wickhw  Ry.  Co.  v. 
Black,  1852,  8  Ex.  181. 

(?/)  Ketseifs  Cos,,  supra  ;  Bac.  Abr.  (B.)  643.  Cf.  Evelyn  v.  Chide  stir, 
1765,  3  Burr.  1717. 

(z)  North  Western  Ry.  Co.  v.  M'Michael,  1850,  5  Ex.  p.  124  ;  Mahon  v. 
O'Farrell,  1847, 10  Ir.  L.  R.  527. 

(«)  Holmes  v.  Bloyi/,  1817,  ^  Taunt.  35. 

(6)  Kelly  v.  Cootr,  1856,  5  Ir.  C.  L.  Rep.  469. 

(c)  Couny's  Case,  1612,  9  Rep.  85  a. 
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Inasmuch  as  the  liability  for  rent  is  an  incident  of  the 
estate,  and  since,  in  the  absence  of  avoidance  of  the  lease, 
the  estate  remains  vested  in  the  lessee,  it  is  probable  that 
the  above  cases  as  to  liability  for  rent  still  correctly  state 
the  law  notwithstanding  the  provisions  of  the  Infants' 
Eelief  Act,  1874  (d).  The  lessee,  however,  would  not  be 
directly  liable  on  the  covenants  in  the  lease,  though  it 
would  probably  be  open  to  the  lessor  to  exercise  his  right 
of  re-entry  for  breach  of  covenant.  Where  a  contract  is 
set  aside  under  the  Infants'  Eelief  Act,  the  infant  cannot 
recover  any  money  actually  paid  under  it  for  benefits 
received  by  him  (e)  ;  and,  generally,  where  an  infant  avoids 
a  lease,  the  test  whether  he  can  recover  a  premium  or 
other  money  paid  for  it  depends  on  whether  he  has  derived 
any  real  advantage  (/).  If,  for  instance,  he  has  occupied 
under  the  lease,  he  cannot  recover  the  premium  (g)  ;  if  he 
has  got  no  advantage,  he  can  (//).  A  lease  obtained  by  an 
infant  on  a  representation  that  he  was  of  full  age  will  be 
declared  void  on  the  application  of  the  lessor,  but  he  cannot 
both  claim  to  have  the  lease  declared  void  and  to  make  the 
defendant  liable  for  use  and  occupation  (/'). 

n.    LUNATICS. 

Leases  on  behalf  of  lunatics  are  made  or  taken  under 
the  Lunacy  Act,  1890.  For  the  case  of  a  lunatic  limited 
owner  provision  is  made  by  the  Settled  Land  Act,  1882, 
and  the  Settled  Estates  Act,  1877  (k). 

Under  the  Lunacy  Act,  1890  (/),  the  Judge  in  lunacy  (in)    Leases  under 
may  authorize  the  committee  of  the  estate  of  a  lunatic  (//)  :    ix",'?0^  ion*' 


18H0,  s.  120. 


((/)  37  &  38  Vict.  c.  62.     See  supra,  p.  8. 

(t)    Valentini  v.  Canali,  1889,  24  Q.  B.  U.  166. 

(/)  Hamilton  v.  V aughan-Sherrin,  etc.,  Co.,  1894,  3  Ch.  5S9. 

(g)  Holmes  v.  Blonq,  1818,  8  Taunt.  508.  See  Wilson  v.  Kearse,  1801, 
Peake,  Add.  Cas.  196  ;  Ex  parte  Taylor,  1856,  8  1).  M.  &  G.  254. 

[h)  Oorpe  v.  Overton,  1833,  10  Bing.  252  ;  Everett  v.  Wilkin*,  1874,  2!) 
L.  T.  846. 

(i)  Lempriere  v.  Lunge,  1879,  12  C.  D.  675. 

(/.•)  Infra,  p.  13. 

(/)  53  &  54  Vict.  c.  5.  The  Act  does  not  extend  to  Ireland  (sect.  2)  ;  for 
Ireland  see  Lunacy  Regulation  (Ireland)  Act,  1871  (34  &  35  Vict.  c.  22). 

(m)  See  sect.  108. 

(«)  As  to  a  lunatic  tenant  in  tail,  see  sect.  122(1).  The  Court  in  giving 
directions  to  the  committee  will  do  what  a  just  and.  reasonable  owner 
would  do  :  Re  Wynne,  1872,  7  Ch.  229.  As  to  the  committee's  liability 
if  lie  lets  without  the  authority  of  the  Court,  see  Re  Wilkins,  1S42, 
6  Jur.  308. 
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(1)  to  grant  leases  (o)  of  any  property  of  the  lunatic  for 
building,  agricultural,  or  other  purposes ;  (2)  to  grant 
leases  of  minerals  forming  part  of  the  lunatic's  property, 
whether  the  same  have  been  already  worked  or  not,  and 
either  with  or  without  the  surface  or  other  land ;  (3)  to 
surrender  any  lease  and  accept  a  new  lease  (;>)  ;  and  to 
accept  a  surrender  of  any  lease  and  grant  a  new  lease  (q). 
By  sect.  116  these  statutory  powers  are  applied  not  only 
to  lunatics  so  found  by  inquisition  but  also  to  certain  other 
classes  of  persons  who  are  mentally  incapable  (r),  and  in 
the  case  of  lunatics  not  so  found  they  are  exercisable  by 
such  person,  in  such  manner,  and  with  or  without  security, 
as  the  Judge  directs. 
Terms  of  Leases  authorized  to  be  granted  and  accepted  by  or  on 

lease'  ™  ™.      behalf  of  a  lunatic  under  the  Act  may  be  for  such  number 

sect.  122  (2). 

of  lives  or  such  terms  of  years,  at  such  rent  and  royalties, 
and  subject  to  such  reservations,  covenants,  and  conditions 
as  the  Judge  approves,  and  a  lease  may  be  authorized  in 
pursuance  of  a  previous  contract  with  the  committee, 
although  not  made  subject  to  the  sanction  of  the  Judge  (s). 
Jurisdiction.  Subject  to  the  rules  in  lunacy  the  jurisdiction  of  the  Judge 

in  lunacy  as  regards  administration  and  management — 
including,  therefore,  both  the  authorizing  and  the  approval 
of  the  terms  of  leases — may  be  exercised  by  the  Masters  (0- 
The  Kules  in  Lunacy,  1893  (it),  provide  that  when  an 
order  is  made  authorizing  a  lease  of  a  lunatic's  property, 
the  Masters  shall  settle  a  proper  lease  in  pursuance  of  the 
order,  and  their  allowance  of  the  lease  when  settled  shall 
be  sufficiently  authenticated  by  the  seal  of   the  Masters' 

(o)  Including  under-leases,  sect.  341  ;  but  not  apparently  a  lease  of  an 
easement  :  Re  Arnott,  1891,  35  Sol.  Journ.  623. 

(p)  As  to  fines  on  such  renewal,  see  sect.  122  (3). 

((/)  See  sect.  121  ;  and  as  to  fines,  premiums,  &c,  received  on  a  grant  or 
renewal  of  a  lease,  see  sect.  123  (2).  As  to  executing  powers  of  leasing 
vested  in  a  lunatic  (including  a  statutory  power  :  Re  Salt,  1896,  1  Ch. 
117),  see  sect.  120  (li),  (1)  ;  and  where  the  power  is  vested  in  the  lunatic  as 
trustee  or  guardian,  sect.  128  ;  Re  A'.,  1894,  2  Ch.  415. 

(/■)  As  to  mental  incapacity  arising  from  disease  or  age,  see  Re  A'., 
1894,  2  Ch.  415  ;  as  to  proof  of  unsoundness  of  mind  :  Re  Lees,  1884, 
26  C.  D.  496  ;  as  to  ascertaining  the  value  of  the  lunatic's  property  :  Re 
Faircloth,  1879,  13  C.  D.  307. 

(s)  Re  Wynne,  1872,  7  Ch.  229. 

(0  Lunacy  Act,  1891  (54  &  55  Vict.  e.  27),  s.  27  (1). 

(u)  Kule  10. 
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office ;  and  the  committee  of  the  estate  shall  in  the  name 
and  on  behalf  of  the  lunatic  execute  the  lease  when  allowed, 
upon  the  intending  lessee  executing  a  counterpart  thereof  (x) . 

Where  a  tenant  for  life,  or  a  person  having  the  powers  Settled  Land 
of  a  tenant  for  life  under  the  S.  L.  A.  1882  (y),  is  a  lunatic  f^1882' 
so  found  by  inquisition,  the  committee  of  his  estate  may, 
in  his  name  and  on  his  behalf,  under  an  order  of  the 
Judge  in  lunacy  (z),  exercise  the  powers  of  a  tenant  for 
life  under  the  Act  (a)  ;  and  an  order  may  be  made  on  the 
petition  of  any  person  interested  in  the  settled  land  or  of 
the  committee.  The  jurisdiction  given  by  this  section  is 
expressly  confined  to  cases  where  the  person  has  been 
found  a  lunatic  by  inquisition  and  a  committee  appointed ; 
but  the  powers  of  leasing  conferred  by  the  S.  L.  A.  1882, 
can  be  exercised  on  behalf  of  the  lunatic  by  the  committee 
acting  with  the  authority  of  the  Judge  under  sect.  120  (h) 
of  the  Lunacy  Act,  and  hence  they  can  be  exercised  also 
in  the  case  of  the  persons  mentioned  in  sect.  116  (aa)  by  the 
person  appointed  by  the  Judge  (b).  Where  an  infant  is 
of  unsound  mind,  but  is  not  a  lunatic  so  found,  the  powers 
of  the  S.  L.  A.  1882,  can  be  exercised  on  his  behalf  under 
sects.  59  and  60  (c). 

When  a  committee  proposes  to  effect  a  grant  of  a  lease 
under  sect.  62,  he  must  see  that  there  are  trustees  for  the 
purposes  of  the  Act,  or,  if  necessary,  procure  their  appoint- 
ment (d),  and  he  must  obtain  the  sanction  of  the  Judge  in 
lunacy  before  serving  them  with  notice  under  sect.  45  (<?). 

Provision   is   also   made   by    the    Settled   Estates    Act,   «ettied 
1877  ( /'),  for  the  exercise  on  behalf  of  lunatics  of  the  powers  Estates 
conferred  by  that  Act  (g).     All  powers  given  by  the  Act,   s.  49. 
and  all  applications  to  the  Court  under  the  Act,  and  con- 
sents to  and  notifications  respecting  such  applications,  may 

(x)  See  Lunacy  Act,  1890,  s.  124.  Cf.  Laurie  v.  Lees,  1881,  7  App. 
Cas.  19. 

(y)  45  &  46  Vict.  c.  38. 

(s)  Cf.  sect.  108  of  the  Lunacy  Act,  1890. 

(a)  Infra,  p.  43.  (aa)  Supra,  p.  12. 

(b)  lie  Baggs  (1894, 2  Ch.  416,  n.),  which  seemed  to  decide  the  contrary, 
has  been  distinguished  in  Re  Salt  (1896,  1  Ch.  117). 

(c)  Cf.  Re  Edwards,  1879,  10  C.  D.  605. 

(d)  Cf.  Re  Taylor,  1883,  31  W.  R.  596. 

(e)  Re  Ray's  S.  E.,  1884,  25  C.  D.  464. 
(/)  40&41  Vict.  c.  18. 

(g)  Infra,  pp.  50,  51. 
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Leasee  by  or 
to  lunatic 
personally. 


be  executed,  made,  or  given  by,  and  all  notices  under  the 
Act  may  be  given  to,  committees  on  behalf  of  lunatics. 
But  in  the  case  of  a  lunatic  tenant  in  tail  no  application 
to  the  Court,  or  consent  to  or  notification  respecting  any 
application,  may  be  made  or  given  by  the  committee  with- 
out the  special  direction  of  the  Court.  Since  sect.  46 
gives  a  tenant  for  life  power  of  leasing  without  any  applica- 
tion to  the  Court,  it  seems  that  the  committee  of  a  tenant 
for  life  may  grant  a  lease  subject  to  the  restrictions  of  the 
section  without  the  order  of  the  Judge  in  lunacy  required 
by  sect.  62  of  the  S.  L.  A.  1882. 

A  lease  granted  by  or  to  a  lunatic  personally  can  be 
avoided  if  it  appears  that  the  other  contracting  party  knew 
of  his  state  of  mind,  and  took  advantage  of  it  (h).  But  if 
this  is  not  proved,  and  especially  if  the  contract,  having 
been  entered  into  by  the  other  party  fairly  and  in  good 
faith,  has  also  been  executed  and  completed,  and  the 
property  forming  the  subject-matter  of  the  contract  has 
been  paid  for  and  fully  enjoyed,  such  contract  cannot 
afterwards  be  set  aside  either  by  the  lunatic  or  those  who 
represent  him  (i). 

A  lease  made  by  a  lunatic  during  a  lucid  interval  is  valid, 
but  it  is  incumbent  on  the  person  claiming  under  such  a 
lease  to  show  clearly  that  it  was  executed  at  such  a  time  (k). 


III.    MARRIED    WOMEN. 

Summary.  The   law   as   to   leases    of    the   property   of   a   married 

woman  may  be  summed  up  as  follows  :  (1)  under  an  express 
power  to  lease  she  can  lease  as  a  feme  sole ;  (2)  she  can 
create  leases  as  a  feme  sole  in  property  which  is  in  equity 
her  separate  property;  (3)  she  can  create  leases  as  a  feme 
sole  in  property  which  is  her  separate  property  under  the 
Married  Women's  Property  Act,  1882,  and  in  some  cases, 
at  any  rate,  in  property  which  is  her  separate  property 
under  the  Married  Women's  Property  Act,  1870 ;   (4)  with 


miott  v.  Ince,  1857,  7  IX  M.  &  G.  at  p.  487. 
(/,•)  Creagh  v.  Blood,  1845,  -1  Jo.  &  Lat.  at  p.  52 
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respect  to  her  non-separate  property  she  may,  with  the 
concurrence  of  her  husband,  create  leases  under  the  Fines 
and  Recoveries  Act,  1833 ;  (5)  her  husband,  where  she  is 
seised  in  fee,  and  he  is  entitled  to  possession  in  her  right, 
may  lease  under  the  Settled  Estates  Act,  1877 ;  (6)  renewals 
of  leases  may  be  granted  under  the  Infants'  Property  iVct, 
1830 ;  (7)  where  the  married  woman  is  a  limited  owner, 
leases  may  be  granted  under  the  S.  L.  A.  1882,  by  the 
married  woman  alone  if  her  interest  is  her  separate 
property ;  otherwise  by  her  and  her  husband  jointly ; 
(8)  where  the  husband  is  entitled  to  a  life  estate  in  right  of 
his  wife,  he  may  make  leases  under  the  Settled  Estates  Act, 
1877 ;  (9)  leases  of  property  in  which  the  married  woman  has 
a  limited  interest  may  be  authorized  by  the  Court  under 
the  same  Act ;  (10)  a  married  woman  who  is  tenant  in  tail 
may,  with  the  concurrence  of  her  husband,  grant  a  lease 
under  the  Fines  and  Recoveries  Act,  1833.  But  while  all 
these  cases  may  occur,  a  married  woman  will,  in  practice, 
either  lease  as  a  feme  *olc  where  she  is  the  absolute  owner 
of  equitable  or  statutory  separate  property ;  or  with  the 
concurrence  of  her  husband  under  the  Fines  and  Recoveries 
Act,  1833 ;  or  as  a  limited  owner  under  the  S.  L.  A.  1882, 
either  without  or  with  her  husband,  according  as  her  interest 
in  the  settled  estate  is,  or  is  not,  her  separate  property. 

Where  by  a  settlement  or  will    a  woman    is    expressly    Leases  under 
empowered  to  demise,  she  may  do  so  during  coverture  (/),    ll0wers- 
and  the  concurrence  of  her  husband  is  not  necessary  (in). 

Unless  the  power  is  expressly  or  by  necessary  inference 
restricted  to  leasing  while  sole  (n),  the  married  woman  may 
exercise  it  although  it  was  given  to  her  when  she  was 
unmarried  (o)  or  during  a  previous  marriage  (p).  A  power 
which  provides  that  the  donee  may  exercise  it  "notwith- 
standing coverture"  may  be  exercised  while  the  donee  is 
sole  (q).  A  lease  made  by  a  married  woman  under  such  a 
power  need  not  be  acknowledged  by  her  under  the  Fines 

(/)  Lady  Travel's  Case,  cited  in  Hearle  v.  Greenback,  1749,  3  Atk.  711  ■ 
Doe  v.  Eyre,  1846,  3  C.  B.  557,  5  C.  B.  713. 
(//*■)  Sugden  on  Powers,  8th  ed.  155. 
(n)  Marquis  of  Antrim  v.  L).  of  Buckingham,  1663,  1  Ch.  Cas.  17. 

(o)  Gibbons  v.  Moulton,  1G78,  Finch,  346. 

(p)  See  Burnet  v.  Mann,  1748,  1  Ves.  Sen.  156. 

(7  Doe  v.  Bird,  1883,  5  B.  &  Ad  695. 
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Equitable 

separate 

property. 


Statutory 
separate 
property  : 
Married 
Women's 
Property  Act. 
1882,  s.  2. 


Sect.  5. 


and  Recoveries  Act,  1833  (r).  It  has  been  held  that  under 
a  power  of  leasing  a  married  woman  cannot  lease  to  her 
husband  (s). 

A  married  woman  who  has  property  settled  to  her 
separate  use,  without  restraint  on  alienation,  may  dispose 
of  it  as  a  feme  sole  (t).  As  regards  such  property  she  is 
freed  from  the  disabilities  of  coverture,  and  invested  with 
the  rights  and  powers  of  a  person  who  is  sui  juris  (it).  A 
lease  granted  by  her  operates  as  a  direction  to  the  trustees 
to  convey  or  hold  the  estate  according  to  the  new  trust 
created  by  such  direction  (x).  Leases  of  such  property 
need  not  be  acknowledged  under  the  Fines  and  Recoveries 
Act,  1833  (if). 

In  many  cases  the  property  of  a  married  woman  is  now 
made  her  separate  property  by  statute,  and  she  is  able  to 
dispose  of  it  as  a  feme  sole.  By  the  Married  Women's 
Property  Act,  1882  (z),  a  woman  married  after  the  com- 
mencement of  the  Act— i.e.  1st  of  January,  1883— is  entitled 
to  hold  as  her  separate  property,  and  to  dispose  oiaaafeme 
sole  (a)  all  real  and  personal  property  which  belongs  to  her 
at  the  time  of  marriage,  or  is  acquired  by,  or  devolves 
upon,  her  after  marriage  ;  and  a  woman  married  before 
the  commencement  of  the  Act  is  entitled  to  hold  and 
dispose  of,  in  manner  aforesaid,  as  her  separate  property, 
all  real  and  personal  property  her  title  to  which,  whether 
vested  or  contingent,  and  whether  in  possession,  reversion, 
or  remainder,  accrues  after  the  commencement  of  the  Act ; 
and  the  application  of  the  Act  depends  on  when  the  title 
accrues,  not  upon  when  it  falls  into  possession  (6).  It 
follows    that    in   all    cases   where   the   married   woman's 


(»■)  3  &  4  Will.  4,  c.  74  ;  Farwell  on  Powers,  2nd  ed.  117 

(s)  Doe  v.  Gilbert,  1843,  5  Q.  B.  423. 

(0  Francis  v.  Wigzell,  1816,  1  Madd.  p.  261  ;  Aylett  v.  Ashton,  1835, 
1  My.  &  Cr.  105. 

(u)  Per  Lord  Westbury  in  Taylor  v.  Meads,  1865,  4  D.  J.  &  S.  597, 
604  ;  Lord  Hatherley  in  Pride  v.  Bubb,  1871,  7  Ch.  p.  69. 

(x)  Per  Lord  Westbury  in  Taylor  v.  Meads.     See  Allen  v.  Walker, 
1870,  L.  R.  5  Ex.  187. 

(y)  Taylor  v.  Meads,  4  D.  J.    &   S.   597  ;  Adams    v.    Gamble,    1861, 
12  Ir.  Ch.  R.  102. 

(z)  45  &  46  Vict.  c.  75. 
•    (a)  See  sect.  1 ;  Hope  v.  Hope,  1892,  2  Ch.  p.  342  ;  Re  Cuno,  1889,  43 
C.  D.  p.  16. 

(b)  Reid  v.  Reid,  1886,  31  C.  D.  402. 
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property  is  separate  property  under  these  provisions  (c) 
she  has  as  full  a  power  of  leasing  as  though  the  disability 
of  coverture  did  not  exist,  and  no  consent  of  her  husband 
or  acknowledgment  of  the  deed  is  necessary  (d).  Similarly 
a  married  woman  can  now  accept  a  lease,  which  will  vest  in 
her  as  her  separate  property,  and  she  will  be  liable  on  the 
contract  contained  in  the  lease  to  the  extent  of  her  separate 
estate  (e). 

The  statutory  rule  with  regard  to  the  disposition  of  the 
non-separate  property  of  a  married  woman  is  contained  in 
sect.  77  of  the  Fines  and  Recoveries  Act,  1833  (/).  A 
married  woman,  in  every  case  except  that  of  being  tenant 
in  tail,  for  which  provision  is  otherwise  made  by  the 
Act  (<7>,  may  by  deed  dispose  of  lands  of  any  tenure  as 
fully  and  effectually  as  she  could  do  if  she  were  a  feme  sole, 
except  that  no  such  disposition  is  valid  and  effectual  unless 
the  husband  concurs  in  the  deed  by  which  the  same  is 
effected,  nor  unless  the  deed  is  acknowledged  by  her,  upon 
her  executing  the  same,  as  her  act  and  deed,  before  a  Judge 
of  the  High  Court  (/<),  a  Judge  of  a  County  Court  (i),  or  a 
perpetual  or  special  commissioner  (k).  Under  this  section 
a  married  woman  can,  with  the  concurrence  of  her  husband, 
grant  a  lease  of  any  unsettled  property,  and,  with  the 
exception  of  an  estate  tail,  of  any  settled  property  to  the 
extent  of  her  interest. 

Where  a  husband  is  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  of  any  unsettled  estates  (l) 
in  right  of  a  wife  who  is  seised  in  fee,  he  may,  under 
sect.  46  of  the  Settled  Estates  Act,  1877  (in),  without 
any  application  to  the  Court,  demise  the  same  or  any 
part  thereof,  except  the  principal  mansion  house  and  the 


Non-separate 
property. 

Fines  and 
Recoveries 
Act,  1833, 
s.  77. 


Leases  by 
husband. 

Settled 
Estates  Act, 
1877,  s.  46. 


(e)  A  more  limited  provision  in  favour  of  married  women  was  made 
by  the  M.  W.  P.  A.  1870,  to  which  it  may  be  still  necessary  to  refer  in 
the  case  of  women  married  after  9th  Aug.  1870,  and  before  1st  Jan.  1883. 

(d)  Of.  Re  Drummund  and  Davie's  Contract,  1891,  1  Ch.  524. 

(e)  See  M.  W.  P.  A.  1893  (56  &  57  Vict.  c.  63),  s.  1. 
(/)  3  &  4  Will.  4,  c.  74. 

(g)  Infra,  p.  19. 

(/(.)  Judicature  Act,  1873,  s.  l(i. 
(i)  ( bounty  Courts  Act,  1 888,  s.  1 84. 
(k)  Conveyancing  Act,  1882,  s.  7. 

(l)  The  earlier  part  of  the  section  enables  a  husband  seised  of  settled 
estates  in  right  of  his  wife  to  grant  leases,  infra,  p.  18. 
(in)  40  &  41  Vict.  c.  18. 

L.T.  C 
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Renewal  of 
lease. 

Infants' 
Property  Act. 
I830(^),s.  16. 

Sect.  12. 


Limited 

interest, 
whether 
separate  or 
non-separate. 

Settled  Land 
Act,  1882. 
s.6l,sub-s.(2). 


Sub-sect.  (3). 


Settled 
Estates  Act. 
1877,  s.  46. 


demesnes  thereof,  and  lands  usually  occupied  therewith, 
subject  to  the  restrictions  imposed  by  the  section  (n).  The 
lease  will  be  valid  against  the  husband,  and  against  his 
wife  and  all  persons  claiming  through  or  under  the  wife(o). 

Where  a  feme  covert  might,  in  pursuance  of  any  contract 
or  agreement,  if  not  under  disability,  be  compelled  to  renew 
any  lease,  she  may,  by  direction  of  the  Court,  upon  appli- 
cation by  herself  or  any  person  entitled  to  such  renewal, 
accept  a  surrender  of  the  lease  and  execute  a  new  lease  ; 
and  where  a  feme  covert  is  entitled  to  any  lease  for  life  or 
years  a  surrender  of  the  lease  and  an  acceptance  of  a  new 
lease  may  be  ordered  by  the  Court  as  in  the  case  of  an 
infant  (q). 

If  a  married  woman  is  entitled  *o  a  limited  interest  in 
possession  in  land,  a  lease  may  be  granted  under  the 
S.  L.  A.  1882(/').  Where,  if  she  had  not  been  a  married 
woman,  she  would  have  been  a  tenant  for  life,  or  would 
have  had  the  powers  of  a  tenant  for  life  under  the  Act,  and 
she  is  entitled  for  her  separate  use,  or  is  entitled  under 
any  statute,  passed  or  to  be  passed,  for  her  separate 
property,  or  as  a  feme  sole,  then  she,  without  her  husband, 
has  the  powers  of  a  tenant  for  life  under  the  Act.  Hence 
where  the  interest  of  a  married  woman  under  a  settlement 
is  her  separate  property,  whether  in  equity  or  by  statute, 
and  is  of  a  nature  to  confer,  apart  from  coverture,  the 
powers  of  a  tenant  for  life,  the  married  woman  can  exercise 
by  herself  the  powers  of  leasing  conferred  on  a  tenant  for 
life  under  the  Act  (s).  Where  the  married  woman  has 
such  an  interest,  but  it  is  not  her  separate  property,  then 
she  and  her  husband  together  have  the  powers  of  a  tenant 
for  life.  A  restraint  on  anticipation  will  not  prevent  the 
exercise  by  her  of  the  statutory  power  of  leasing  (t). 

Where  a  husband  is  entitled,  in  right  of  his  wife,  to  the 
possession  or  to  the  receipt  of  the  rents  and  profits  of  any 
settled  estates  for  an  estate  for  any  life,  or  for  a  term  of 


(»)  Infra,  p.  50. 

(o)  Sect.  47. 

(p)  11  Geo.  4  &  1  Will.  4,  c.  (35. 

('/)  Supra,  p.  9. 

(/•)  45  &  46  Vict.  c.  38. 

(s)  Infra,  p.  44  ;  and  see  sub-sect.  (4). 

\t)  Sub-sect.  (6). 
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Settled 
Estates  Act. 
1877,  s.  4. 


years  determinable  with  airy  life  or  lives,  or  for  any  greater 
estate,  under  a  settlement  made  since  November  1st,  1856 
(sect.  57),  he  may,  unless  the  settlement  contains  an  express 
declaration  to  the  contrary,  make  leases  under  sect.  46  of 
the  Settled  Estates  Act,  1877  (it),  subject  to  the  restrictions 
imposed  by  the  section  (x). 

Leases  of  settled  estates  in  which  married  women  have 
limited  interests  may  also  be  authorized  by  the  Chancery 
Division  of  the  High  Court  under  sect.  4  of  the  Settled  Estates 
Act,  1877.  Where  a  married  woman  applies  to  the  Court,  Sects.  50,  51 
or  consents  to  an  application  to  the  Court,  she  must  first 
be  separately  examined  (y)  by  the  Court,  or  by  some  solicitor 
appointed  by  the  Court,  apart  from  her  husband,  touching 
her  knowledge  of  the  nature  and  effect  of  the  application, 
and  it  must  be  ascertained  that  she  freely  desires  to  make 
or  consent  to  such  application ;  but  separate  examination 
is  not  now  necessary  where  the  interest  is  the  separate 
property  of  the  married  woman  under  the  Married  Women's 
Property  Act,  1882  (z).  Subject  to  examination,  where 
necessary,  married  women  may  make  or  consent  to  any 
application,  whether  they  be  of  full  age  or  infants  (a). 
The  exercise  of  the  powers  of  the  Court  under  the  Act  is 
not  prevented  by  the  existence  of  a  restraint  on  anticipation. 
The  Court  has  dispensed  with  examination  where  the  pro- 
posed lease  was  clearly  for  the  benefit  of  all  parties,  and 
to  insist  on  examination  would  cause  great  delay  (b)  ;  also 
where  the  interest  of  the  married  woman  was  remote  (c) ,  or 
where  she  had  married  after  the  filing  of  the  petition  (d). 

A  married  woman  who  is  tenant  in  tail  of  lands  may 
grant  a  lease  under  the  Fines  and  Recoveries  Act,  1833  (e), 

(u)  40  &  41  Vict.  c.  18. 

(r)  Infra,  p.  50. 

(y)  As  to  mode  and  time  of  examination,  see  sect.  51  and  S.  E.  Act, 
Orders  13  and  14. 

0)  Riddell  v.  Errington,  1884,  26  C.  D.  220  ;  Re  Robinson's  S.  E.,  1894, 
38  Sol.  Journ.  325.     Of.  Re  Smith's  Estate,  1887,  35  C.  D.  p.  596. 

(a)  A  married  woman  under  age  must  be  separately  examined.  It  is 
not  enough  for  her  to  consent  as  an  infant  by  her  guardian  specially 
appointed  for  the  purpose  :  Re  Broad-wood's  S.  E.,  1872,  7  Cli.  323. 

\b)  Re  Halliday's  S.  E.,  1871,  12  Eq.  199  ;  Re  Thome's  S.  E.,  1872, 
20  W.  R.  587. 

(c)  Re  Lord  De  Tabley's  S.  E.,  1863,  11  W.  R.  936.  See  Re  E.  of 
Kilmorey's  S.  E.,  1877,  26  W.  R.  514. 

((/)  Re  Marshall's  S.  E.,  1872,  15  Eq.  66. 

(e)  3  &  4  Will.  4,  c.  74  ;  infra,  p.  43. 

c  2 


Sect.  52. 
Sect.  50. 


Tenants  in 
tail. 


statutes. 
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but  the  concurrence  of  her  husband  is  necessary  to  give 
effect  to  the  lease,  and  the  deed  must  be  acknowledged  (/). 
Leases  of  Leases   of  the  freehold  property   of   the   wife,   not  her 

holds'3 notTn  separate  property,  made  by  her  alone  (otherwise  than 
pursuance  of  under  the  provisions  of  the  above  statutes  or  of  an  express 
power),  are  void  (g).  If  made  either  by  husband  and  wife 
or  by  the  husband  alone  (h),  they  are  valid,  to  the  extent  of 
the  term,  during  the  joint  lives  of  husband  and  wife  (/).  If 
not  by  deed,  such  leases  (g)  on  the  death  of  the  husband 
become  void  as  against  the  wife  surviving  and  persons 
claiming  under  her  (J).  If  made  by  deed,  they  are  voidable 
by  the  widow  on  the  death  of  the  husband  (k),  and  a  lease 
which  she  avoids  will  be  void  as  to  her  ab  initio  (I)  ;  but  if, 
after  her  husband's  decease,  she  accepts  rent  due  after  that 
event,  or  otherwise  recognizes  the  lease  as  subsisting,  it 
will  become  good  and  unavoidable  (m).  And  even  if  the 
widow,  without  doing  any  act  either  to  affirm  or  to  disaffirm 
the  lease,  allows  the  tenant  to  continue  in  possession  during 
her  lifetime,  it  seems  that  the  lease  will  be  good  and  sub- 
sisting up  to  her  death  ;  and  the  rent  which  accrued  due 
during  her  lifetime  is  recoverable  by  her  executors  (it).  If 
the  husband  survives,  and  (having  had  issue  by  his  wife  born 
alive,  that  might  by  possibility  inherit  the  estate  as  her 
heir)  becomes  tenant  by  the  curtesy,  a  lease  by  the  husband, 
or  by  the  husband  and  wife,  will  be  good  for  the  whole  term, 
provided  the  husband  lives  so  long,  but  upon  his  death  will 
become  void  (o). 

(/)  Sect.  40. 

(g)  See  judgment  in  Good/right  v.  Straphan,  1774,  Cowp.  at  p.  203. 

(/(.)  See  2  Wms.  Saimd.  180  a,  note.  In  case  the  lease  is  made  by  the 
husband  alone,  the  reversion  is  in  him,  and  he  alone  can  distrain  for 
rent :  Harcourt  v.  JVyman,  1849,  3  Ex.  817. 

(i)  Bateman  v.  Allen,  1594,  Cro.  Eliz.  437  ;  JViscot's  Case,  1599, 
2  Rep.  at  p.  61  b  ;  Jordan  v.  Wikes,  1614,  Cro.  Jac.  332  ;  Toler  v.  Slater, 
1867,  L.  R.  3  Q.  B.  42. 

(j)  As  to  leases  by  husband  and  wife,  see  Walsal  v.  Heath,  1579, 
Cro.  Eliz.  656  ;  Turney  v.  Sturges,  1553,  Dyer,  p.  91  b  ;  Parry  v.  Ilindle, 
1809,  2  Taunt,  p.  181.  As  to  leases  by  the  husband  alone,  see  Harvy  v. 
Thomas,  1589,  Cro.  Eliz.  216. 

(k)  Smallman  v.  Agborow,  1616,  Cro.  Jac.  417. 

(/)  See  Butler  and  Barker's  Case,  15.91,  3  Rep.  28. 

(m)  Jordan  v.  Wikes,  1614,  Cro.  Jac.  332  ;  Greenwood  v.  Tyler,  1619, 
ib.  563  ;  Doe  v.  Weller,  1798,  7  T.  R.  478.  See  Toler  v.  Slater,  1867 
L.  R,  3  Q.  B.  42  ;  Bac.  Abr.  (C.)  645. 

(«)  See  Toler  v.  Slater,  loc.  cit.  p.  46. 

(o)  Miller  v.  Maynwaring,  1635,  Cro.  Car.  397. 
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A  lease  expressed  to  be  by  husband  and  wife  of  freeholds 
belonging  to  the  wife,  executed  under  a  power  of  attorney 
given  by  husband  and  wife,  was  before  January  1st,  1882, 
the  lease  of  the  husband  only  (p),  since  the  power  of 
attorney  was  void  as  regards  the  wife.  But  a  married 
woman  has  now  power  to  appoint  an  attorney  for  the 
purpose  of  executing  any  deed  (7),  though  the  power  is 
only  exercisable  where  the  deed  does  not  require  to  be 
acknowledged  (qq). 

Underleases  of  the  leasehold  property  of  the  wife,  not 
being  her  separate  property,  may  be  made  during  the 
marriage  by  the  husband  in  his  own  name,  to  commence 
either  during  his  life  or  after  his  decease,  and  such  an 
underlease  will  be  valid  though  the  wife  should  survive  (r), 
and  the  rent,  if  reserved  to  the  husband,  formerly  went  to 
the  representatives  of  the  husband  after  his  death  (s).  And 
it  has  been  held  that  a  covenant  by  the  husband  to  grant 
an  underlease  binds  the  estate  after  his  death  (t).  If  the 
husband  underleases  part  of  the  property  comprised  in  a 
lease  held  by  his  wife,  the  wife  surviving  will  be  entitled 
to  the  rest  of  the  property  (u).  Formerly  the  husband  could 
dispose  of  a  term  vested  in  his  wife  as  personal  repre- 
sentative (v),  but  the  law  in  this  respect  seems  to  have  been 
altered  by  the  Married  Women's  Property  Act,  1882  (x). 

A  lease  granted  to  a  married  woman  might  formerly  be 
disaffirmed  by  her  husband,  but  it  vested  in  her  until  he 
expressed  his  dissent  (/;).  After  his  death,  however,  the  wife 
or  her  representatives  might  avoid  the  lease,  unless  after 
the  date  of  his  death  she  had  assented  to  it(~~).  But, 
having  regard  to  the  powers  enjoyed  by  married  women 
under   the   Married   ^Yomen's    Property   Acts,   a   married 

(p)  Gardiner  v.  Norman,  1622,  Cro.  Jac.  (ill. 

(q)  Conveyancing  Act,  1881,  s.  40. 

(qq)  Wolsteiiholine,  B.  &  C,  Conv.  Acts,  7th  ed.  ]>.  93. 

(r)  Anon.,  1592,  Poph.  4.  See  Harbin  v.  Chard,  1595,  ib.  p.  97; 
Harbin  v.  Barton,  1595,  Moore,  395  ;  Grute  v.  Locroft,  1591,  Cro.  Eliz. 
287  ;   Bac.  Abr.  (C.)  648. 

(s)  Blaxton  v.  Heath,  1619,  Poph.  145.    See  now  Conv.  Act,  1881,  s.  10. 

(0  Steed  v.  Crcvjh,  1714,  9  Mod.  43  ;  but  this  is  doubtful.  See  Bruce 
v.  Denison,  1801,  6  Ves.  385.  (u)  Sym's  Case,  1584,  Cro.  Eliz.  33. 

(y)  Thrustout  v.  Coppin,  1772,  2  W.  Bl.  801. 

(x)  Sects.  1,  24  ;   Wms.  on  Executors,  9th  ed.  p.  834. 

(//)  See  judgment  in  Stoaine  v.  Holman,  1617,  Hob.  204  ;  Co.  Litt.  3  a. 

(")  Co.  Litt.  3  a. 
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woman  can  now  effectually  take  a  lease  without  her 
husband's  concurrence,  and  she  will  be  liable  to  the  extent 
of  her  separate  property  under  the  covenants  in  the  lease. 


IV.    ALIENS. 


Former  law.  At  common  law  alien  enemies,  since  they  were  disabled 
from  maintaining  any  action  or  getting  anything  within  the 
realm  (a),  could  neither  make  nor  take  leases  of  any  kind  of 
property.  An  alien  friend  could  acquire  and  hold  personal 
property,  other  than  leaseholds,  but  the  Crown,  upon  office 
found,  could  seize  lands  and  houses  acquired  by  him,  save 
only  a  house  acquired  for  his  necessary  habitation  (b).    But 

33  Vict.  c.  H.  under  the  Naturalization  Act,  1870(c),  real  and  personal 
property  of  every  description  may  be  taken,  acquired,  held, 
and  disposed  of  by  an  alien  in  the  same  manner  in  all 
respects  as  by  a  natural-born  British  subject  (d),  and  since 
no  qualification  is  imposed  on  the  term  "aliens"  such  as 
that  in  the  earlier  enabling  statute,  7  &  8  Yict.  c.  66,  s.  5  (e), 
it  would  seem  that  alien  friends  and  enemies  alike  can  now 
make  and  take  leases  like  British  subjects. 


Convicts. 
33  &  34  Vict. 
c.  23,  ss.  6,  8. 


Sect.  3. 


V.    CONVICTS. 

By  virtue  of  the  Forfeiture  Act,  1870,  a  convict  (i.e.  any 
person  against  whom  judgment  of  death  or  of  penal  servi- 
tude has  been  pronounced  upon  any  charge  of  treason 
or  felony)  is  incapable,  while  undergoing  his  sentence,  of 
alienating  any  property,  or  of  making  any  contract  save  as 
in  the  Act  provided.  He  is  consequently  incapable  of  making 
any  lease,  and  should  a  lease  be  made  to  him  it  would,  like 
all  his  other  property,  real  and  personal,  vest  in  the  adminis- 
trator appointed  under  the  Act  (/).     But  the  administrator 


,  1609,  7  Rep.  p.  17  a. 
Bl.  Comni.  360.     See  Jevons  v.  Harrichje,  1667, 


(a)  See  Calvin's  Case 

(b)  Co.  Litt.  2  b  ;  1 
1  Saund.  p.  7. 

(c)  33  Vict.  c.  14. 

(d)  Sect.  2.  The  section  is  not  retrospective:  Sharp  v.  St.  Sauveur, 
1871,  7  Ch.  343. 

(e)  The  phrase  used  there  was  "alien  being  the  subject  of  a  friendly 
state."     The  statute  is  repealed  :  33  Vict.  c.  14. 

(/ )  The  property  revests  in  the  convict  upon  his  ceasing  to  be  subject 
to  ihe  operation  of  the  Act,  or  in  his  heir  or  legal  personal  representatives, 
or  other  persons  entitled  thereto  (sect.  18).  An  interim  curator  may  be 
appointed  by  justices  of  the  peace  in  case  no  administrator  is  appointed 
(sect.  21)  with  power  to  "  manage  and  administer"  the  property  of  the 
convict,  but  with  no  express  power  to  let  (sect.  24). 
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has  absolute  power  to  let  any  part  of  the  property  of  the 
convict  as  to  him  shall  seem  fit.    The  disabilities  of  the  Act  Sect.  12. 
do  not  operate  while  the  convict  is  lawfully  at  large  under  gecti  30, 
any  licence. 

VI.    CORPORATIONS. 

Independently  of  any  restrictions  imposed  by  legislation   Leases  by  a 
1  J  ~    .  .     '  .  'iii  corporation, 

and  the  provisions  of  their  own  constitutions  and  bye-laws, 

corporations  are  at  liberty  to  alienate  their  lands  for  any 
interest  consistent  with  their  own  estate  (g).  But  since,  as 
a  general  rule,  corporations  can  only  contract  under  seal  (h) , 
leases  by  or  to  them  must  be  made  by  deed,  sealed  with 
their  common  seal(*')-  Although,  however,  leases  by  cor- 
porations not  so  made  are  void,  yet  if  the  tenant  has  actually 
occupied  and  paid  rent  under  the  void  instrument,  and  the 
corporation  has  received  such  rent,  an  implied  tenancy  from 
year  to  year  may  exist  upon  such  of  the  terms  of  the  void 
instrument  as  are  applicable  to  that  kind  of  tenancy,  and 
an  action  may  be  maintained  by  the  corporation  for  a  breach 
of  such  terms  (/.).  And  wherever  it  would  occasion  very 
great  inconvenience  or  tend  to  defeat  the  very  object  for 
which  the  corporation  was  created,  the  rule  requiring  the 
contract  of  the  corporation  to  be  under  seal  will  not  prevail ; 
hence  the  doing  of  acts  very  frequently  recurring,  or  too 
insignificant  to  be  worth  the  trouble  of  affixing  the  common 
seal,  are  established  exceptions  (/).  Thus  a  licence  to  use 
a  graving  dock  belonging  to  a  corporation  for  the  purpose 
of  repairing  a  ship  need  not  be  under  the  seal  of  the 
corporation  {in). 

If  a  contract  not  under  seal  for  a  lease  by  a  corporation 

(g)  Mayor  of  Colchester  v.  Lonten,  1813,  1  V.  &  B.  226,  244  ;  Smith 
v.  Barrett,  1664,  1  Sid.  p.  162. 

(h)  See  per  Roli'e,  B.  in  Mayor  of  Ludlow  v.  Charlton,  1840,  6  M.  & 
W.  at  p.  823  ;  Cooch  v.  Goodman,  1842,  2  Q.  B.  580. 

(i)  t  inlay  v.  Bristol  and  Exeter  Ry.  Co.,  1852,  7  Ex.  409.  Per  Lord 
Ellenborough  in  Rex  v.  Chipping  Norton,  1804,  5  East,  239  (the  demise 
in  the  case  was,  however,  of  an  incorporeal  hereditament,  and  in  Reo; 
v.  North  Duffield,  1814,  3  M.  &  S.  247,  the  decision  was  expressly  put  on 
this  ground).  See  Predyman  v.  JFodry,  1606,  Cro.  Jac.  at  p.  110.  As  to 
the  liability  of  a  corporation  for  use  and  occupation,  see  Lowe  v.  X.  <L 
N.  W.  Ry.  Co.,  1852,  18  Q.  B.  632. 

(k)  Wood  v.  Tate,  1806,  2  B.  &  P.  (X.  R.)  247  :  Ecclesiastical  Commis- 
sioners v.  Merral,  1869,  L.  R.  4  Ex.  162. 

{I)  Church  x.Imperial  Gas  Light  Co.,  1838,  6  A.  &  E.  at  p.  861  ;  approved 
in  Mayor  of  Ludlow  v.  Charlton,  1840,  6  M.  &  W.  at  p.  822. 

(m)   Wells  v.  Mayor,  dr.,  of  Hull,  1875,  L.  R.  10  C.  P.  402. 
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has  been  partly  performed,  specific  performance  of  such 
contract  will  be  decreed  (n).  In  the  absence  of  part  per- 
formance, a  contract  made  by  an  agent  on  behalf  of  a 
corporation,  and  requiring  to  be  under  seal,  cannot  be 
enforced  unless  either  the  agent  was  appointed  under 
seal,  or  the  contract  has  been  ratified  under  seal  before 
the  offer  of  the  other  party  has  been  withdrawn  (o). 

A  power  given  by  private  Act  of  Parliament  to  a 
corporation  to  sell  its  property  has  been  held  to  authorize 
the  grant  of  a  building  lease  with  an  option  of  purchase  (p). 

Corporations  (q)  may  take  leases  of  land  of  moderate  and 
usual  length,  such  as  a  husbandry  lease  for  twenty-one 
years  (r).  But  a  lease  for  a  term  of  unusual  duration — 
e.g.  for  eighty-one  years  (s)  or  100  years  (t) — no  licence 
in  mortmain  having  been  obtained — may  incur  the  penalt}- 
of  forfeiture  on  the  ground  that  the  land  is  brought  into 
mortmain    under   colour    of    a    lease  (k).     Such    a    lease, 

(m)  Marshall  v.  Corp.  of  Queenborouglt,  1823,  1  S.  &  3.  520  ;  Steevens' 
Hospital  v.  Dyas,  1864,  15  Ir.  Cli.  405,  420  ;  Crook  v.  Corp.  of  Seaford, 
1871,  6  Ch.  551  ;  Fry  on  Spec.  Pert'.,  3rd.  ed.  p.  300  ;  but  see  Hunt  v. 
Wimbledon  Local  Board,  1878,  4  C.  P.  D.  48.  As  to  estoppel  resulting 
from  part  performance,  see  Fishmongers'  Co.  v.  Robertson,  1843,  5  M.  & 
Gr.  131  ;  Mayor  of  Kidderminster  v.  Hardwick,  1873,  L.  R.  9  Ex.  13. 

(o)  Mayor  of  Oxford  v.  Crow,  1893,  3  Ch.  535  ;  Athy  Guardians 
v.  Murphy,  1896,  1  Ir.  R.  65.  Though  from  Bolton  Partners  v.  Lambert 
(1889,  41  C.  D.  295)  it  would  seem  that  ratification  under  seal  is 
effectual  notwithstanding  the  offer  has  been  previously  withdrawn.  See 
Re  Portuguest  Mines,  Limited,  1890,  45  C.  D.  16. 

(p)  Re  Female  Orphan  Asylum,  1867,  15  W.  E.  1056. 

[q)  As  to  the  necessity  of  correctly  describing  the  corporation  in  the 
lease,  see  R.  v.  Haughley,  1833,  4  B.  &  Ad.  p.  655  ;  Mayor  of  Lynne's 
Case,  1613,  10  Rep.  120  a.  ;  Croydon  Hospital  v.  Farley,  lisl6,  6  Taunt. 
467.  Any  requirements  specified  in  a  statute  under  which  the  lease  is 
made  must  be  strictlv  complied  with  :  Kent  Coast  Ry.  Co.  v.  L.  C.  d-  1>. 
Ry.  Co.,  1868,  3  Ch.  656. 

(r)  See  Jesus  Coll.  v.  Gibbs,  1835,  1  Y.  &  C.  Ex.  145,  147. 

(s)  Per  Bridgmaiij  C.J.,  in  Hemming  v.  Brabazon,  1660,  O.  Bridg. 
Rep.  (by  Bannister),  p.  7.  See  1  Piatt  on  Leases,  541.  Though  it  seems 
to  have  been  thought  that  a  lease  to  a  corporation  for  ninety-nine  years 
is  valid,  "for  it  is  very  usual  :  "  Vin.  Abr.  "  Mortmain,"  p.  485. 

(t)  Rowles  v.  Mason,  1612,  Brown.  &  G.,  Part  II.  p.  107.  Per  Tanfield 
C.B.,  in  Cotton's  Case,  1613,  Godb.  p.  192. 

(«)  Stat.  7  Edw.  1,  stat.  2,  c.  1  ;  now  the  Mortmain  and  Charitable 
Uses  Act,  1888  (51  &  52  Vict.  c.  42).  For  exemptions  from  Part  I.  of 
the  Act  see  Tudor  on  Charitable  Trusts,  1889,  p.  429.  But  in  Vigers 
v.  Dean  and  Chapter  of  St.  Paul's,  1849,  14  Q.  B.  p.  919,  the  Court  said 
they  had  "  not  been  able  to  find  any  authority  for  the  proposition  that 
the  Statutes  of  Mortmain  forbid  a  corporation  to  hold  that  which  is  not 
in  itself  perpetual." 
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however,  is  not  void,  but  only  voidable  on  entry  of  the  lord 
or  the  Crown  for  the  forfeiture. 


(a)  Ecclesiastical  Corporations. 

Ecclesiastical  corporations  are  either  aggregate,  consisting 
of  several  persons,  as  the  dean  and  chapter  of  a  cathedral, 
or  sole,  consisting  of  one  person,  as  a  bishop  or  incumbent. 

Leases  granted  by  a  spiritual  corporation  sole  without 
confirmation  were  at  common  law  valid  during  the  life  or 
tenure  of  office  of  the  lessor  (.r).  Upon  his  death  or  other 
avoidance  they  became  either  voidable  or  absolutely  void, 
according  as  the  lessor  had  the  whole  or  only  a  qualified  fee 
simple  (//).  In  the  latter  case,  as  where  the  lease  had  been 
made  by  a  vicar,  the  acceptance  of  rent  by  the  successor 
would  not  set  up  the  lease,  but  might  create  a  tenancy  from 
year  to  year  (z).  But  a  bishop  has  the  whole  fee,  and 
a  lease  by  him  is  voidable  only.  Where  a  lease  by  a  bishop, 
which  has  been  granted  in  consideration  of  the  surrender 
of  a  prior  lease  by  deed-poll,  has  been  avoided  by  the 
successor,  the  first  lease  is  not  revived  by  such  avoidance  (a). 

But  with  the  confirmation  required  by  law,  i.e.  in  the 
case  of  a  bishop,  with  the  confirmation  of  his  dean  and 
chapter,  and  in  the  case  of  a  parson  or  vicar,  with  the  con- 
firmation of  his  patron  and  bishop,  these  corporations  might 
grant,  for  lives  or  years  without  any  limitation,  leases  which 
would  bind  their  successors  (/>). 

A  patron  might  confirm  explicitly  by  deed  or  writing,  or  by 
consequence  of  law  ;  as,  for  instance,  where  a  parson  made  a 
lease  for  years  to  the  patron,  who  granted  or  assigned  it  over 
to  another  (c).  It  was  not  material  whether  the  confirma- 
tion was  before  or  after  the  making  of  the  lease,  provided 
it  took  place  in  the  lifetime  of  the  parties  to  the  lease  {d). 

Spiritual  and  eleemosynary  corporations  aggregate  might 
make  leases  for  lives  or  years  without  limitation  binding 

(c)  Co.  Litt.  44  a  ;  2  Blackst.  Comm.  318  ;  Price  v.  Williams,  1836 
1  M.  &  W.  ]).  13  ;  Piatt  on  Leases,  I.  318. 

{y)  Bac.  Abr.  (H.)  764. 

{■:)  Doe  v.  Gollinge,  1849,  7  C.  B.  939  ;  infra,  p.  95. 
(«)  Doe  v.  Bridges,  1831,  1  B.  &  Ad.  847. 

(6)  Co.  Litt.  44  a  ;  B.  of  Salisbury's  Case,  1604, 10  Rep.  58  b  :  Bac.  Abr 
(0.2)742. 

(0  Hocbjes  v.  Newcomen,  1588,  cited  5  Rep.  15  ;  Bac.  Abr.  (G  2)  753 

(d)  Bac.  Abr.  (G.  4)  758. 
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The  enabling 
statute. 

32  Hen.  8,  c. 
28,  ss.  1,  2,  4. 

Corporations 
sole  (except 
parsons  and 
vicars)  may 
lease  lands, 
&c,  for 
twenty-one 
years,  or 
three  lives. 


on  their  successors  (e)  without  the  necessity  of  confirmation. 
A  lease  by  the  head  of  the  corporation  requires  the  consent 
of  a  majority  only  of  the  other  members  (/). 

These  common  law  powers  were  partly  extended  and 
partly  restricted  by  statutes  of  Henry  YIII.  and  Elizabeth, 
but  at  the  present  day  leases  are  usually  granted  under 
powers  conferred  by  a  series  of  statutes  of  the  present 
reign. 

Under  the  enabling  statute,  32  Hen.  8,  c.  28  {g),  an 
ecclesiastical  corporation  sole  (/*)  having  any  estate  of  inherit- 
ance in  right  of  his  church,  excepting  a  parson  or  vicar  (/), 
may  make  leases  which  will  be  effectual  against  the  lessor 
and  his  successors,  of  lands,  tenements,  or  hereditaments 
commonly  let  for  twenty  years  next  before  such  leases  (k), 
for  terms  not  exceeding  twenty-one  years  or  three  lives  (0 
from  the  day  of  making  thereof  ;  but  such  leases  (///)  must 
be  made  by  indenture  ;  must  reserve  yearly  during  the 
whole  term  the  most  accustomed  rent  or  more ;  and  must 
not  be  made  without  impeachment  of  waste,  or  while  any 
old  lease  of  the  same  premises  is  subsisting,  unless  such 
lease  be  expired,  surrendered,  or  ended  within  one  year  next 
after  the  making  of  the  new  lease.  Land  formerly  let 
under  one  lease  may  be  demised  under  several  leases,  pro- 
vided the  total  of  the  several  rents  is  not  less  than  the 
amount  of  the  ancient  single  rent  (n). 


(e)  Bac.  Abr.  (G.  1)  741  ;  Co.  Litt.  44  a. 

(/)  See  33  Hen.  8,  c.  27,  which  provides  that  every  statute  made  by 
any  founder  of  any  hospital,  college,  or  other  corporation  whereby  the 
lease  of  the  governor  with  the  assent  of  the  majority  of  such  of  the  same 
corporation  as  shall  have  voice  of  assent  to  the  same  at  the  time  of  such 
lease  should  be  hindered  by  the  lesser  number  of  such  corporation, 
contrary  to  the  common  law,  should  be  void. 

{g)  Repealed  by  the  Settled  Estates  Act,  1856  (19  &  20  Vict.  c.  120), 
s.  35,  except  so  far  as  relates  to  leases  made  by  persons  having  an  estate 
in  right  of  their  churches. 

(h)  E.g.  a  prebendary  (Watkinson  v.  Man,  1585,  Cro.  Eliz.  349);  or 
the  chancellor  of  a  cathedral  (Bisco  v.  Holte,  1664,  1  Lev.  112)  ;  or  a 
bishop.     See  Bac.  Abr.  (E.)  686. 

(;')  As  to  a  perpetual  curate,  see  Doe  v.  Thomas,  1839,  9  A.  &  E.  556. 

\k)  Doe  v.  Yarborough,  1822,  1  Bing.  24  ;  Bac.  Abr.  (E.j  712. 

(I)  The  term  of  three  lives  cannot  be  extended  by  the  insertion  of  a 
covenant  to  put  in  new  lives  as  the  old  ones  drop  :  Moore  v.  Clench,  1S75, 
1  C.  D.  447. 

(m)  See  Co.  Litt,  44  a.  As  to  leases  of  tithes,  tolls,  or  other  incor- 
poreal hereditaments,  see  5  Geo.  3,  c.  17,  s.  1. 

(n)  39  &  40  Geo.  3,  c.  41. 
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The   leases  authorized  by  the  foregoing  statute  can  be  The  restrain- 
made  b}r  a  corporation  sole  without  confirmation  (o).     On  m?,sa 
the  other  hand  the  restraining  statutes  of  Elizabeth  abridged  s  5  .  iVeiYz. 
the  common  law  powers  of  leasing  even  with  confirmation.  c-  10> s-  3. 
Under  1  Eliz.  c.  19,  s.  4,  leases  made  by  any  archbishop  or  L^a?te^ajy 
bishop,  and  under  13  Eliz.  c.  10,  s.  3  (p),  leases  made  by  corporations 
any  master  and  fellows  of  any  college,  dean  and  chapter  of  ^f^0* 
any  cathedral  or  collegiate  church,  master  or  guardian  of  twenty-one 
any  hospital  (q),  parson,  vicar,  or  any  other   having   any  JjJJjJ observe 
spiritual    or    ecclesiastical    living,    of    any   hereditaments  certain 
belonging  to  their  spiritual  promotion,  exceeding  twenty- 
one  years  (r),  or  three  lives  from  the  time  at  which  they 
are  made  (s) ,  or  not  reserving  the  accustomed  yearly  rent  (0 , 
or  more,  payable  yearly  during  the  term,  are  void.     But 
notwithstanding  this  express  statutory  declaration,  it  has 
been  held  that,  since  the  statute  was  made  for  the  benefit 
of  the  successor,  the  lease  is  valid  during  the  life  of  the 
corporation  sole,  or  of  the  head  of  the  corporation  aggregate, 
by  whom  it  was  granted  (u),  and  is  only  voidable  by  his 
successor,  though  it  may  be  confirmed  by  his  acceptance  of 
rent  from  the  lessee  (x).     This  laxity  of  construction,  how- 
ever, has  recently  been  disapproved  of,  and  has  not  been 
allowed    in    the    case    of    an     eleemosynary    corporation 
aggregate   without   a  head  (y)  ;  it    being  held   that  leases 
contrary  to  the  statute  are  void  ab  initio.     And  it  is  doubt- 
ful whether  the  same  strictness  would  not  be  extended  to 
such  leases  granted  by  any  eleemosynary  or  ecclesiastical 
corporation  aggregate.     It  is  to  be  observed,  however,  that 
if  any  rent  is  reserved  on    a    void    lease,  and    such  rent 

(o)  B.  of  Salisbury's  Case,  1614,  10  Rep.  58  b. 

(p)  As  to  the  extent  of  the  Act,  see  Magdalen  Coll.  Case,  1616,  11 
Rep.  76  a. 

(7)  As  to  leases  by  hospitals,  see  14  Eliz.  c.  14  and  .39  Eliz.  c.  5. 

()•)  A  lease  lor  a  less  term  or  number  of  lives  is  good  :  Carter  and 
CUujcole's  Case,  1590,  1  Leon.  306. 

(s)  In  1  Eliz.  c.  19,  "from  such  time  as  any  such  lease  shall  begin." 

(t)  See  Doe  v.  Yarborough,  1822,  1  Bing.  24.  And  as  to  ancient  rents 
which  have  become  divided,  see  39  &  40  Geo.  3,  c.  41. 

(a)  2  Shep.  Touch.  283;  Co.  Litt.  45  a;  Hunt  v.  Singleton,  1598, 
referred  to  in  Lincoln  Coll.  Case,  3  Rep.  60  a  ;  B.  of  Salisbury's  Case, 
1614,  10  Rep.  58  b  ;  Roe  v.  Archb.  of  York,  1805,  6  East,  p.  103.' 

(.'•)  Pennington  v.  Car  dale,  1858, 3  H.  &  N.  p.  666.  See  per  Holroyd,  .1 ., 
in  Edwards  v.  Dick,  1821,  4  B.  &  A.  217  ;  per  Bavlev,  J.,  in  Doe  v. 
Bancks,  1821,  ib.  p.  407  ;  Doc  v.  Taniere,  1848,  12  Q.  B.  998. 

(y)  Magdalen  Hospital  v.  Knott,  1879,  4  App.  Cas.  324. 
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not  exceeding 
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14  Eliz.  c.  11, 
ss.  17.  19(a). 


Concurrent 

leases 

restrained. 


Statutes  of 
Victoria. 


is  accepted,  a  tenancy  from  year  to  year  on  such  of  the 
terms  of  the  lease  as  are  applicable  to  that  tenancy  will 
be  created  (z). 

The  foregoing  restrictions  do  not  extend  to  leases  for 
terms  not  exceeding  forty  years  of  houses  or  of  grounds 
thereto  appertaining,  situate  in  any  city,  borough,  town 
corporate,  or  market  town,  or  the  suburbs  of  any  of  them  ; 
provided  the  house  is  not  the  capital  or  dwelling  house  of 
the  lessors,  and  the  grounds  thereto  belonging  do  not  exceed 
ten  acres  ;  and  provided  the  leases  are  made  subject  to  the 
conditions  specified  in  the  statute. 

The  result  of  the  above  statutes  is  that  a  lease  by  a 
corporation  sole,  as  a  bishop,  if  not  prohibited  by  the  statutes 
of  Elizabeth,  must,  to  avoid  the  necessity  of  confirmation, 
be  made  in  accordance  with  32  Hen.  8,  c.  28.  Otherwise 
it  is  made  under  the  common  law  power  and  requires  con- 
firmation. 

A  concurrent  lease,  the  term  of  which  extends  beyond 
the  term  of  the  prior  lease,  is  a  lease  in  reversion,  and 
cannot  be  made  under  32  Hen.  8,  c.  28,  unless  the  old 
lease  expires  or  is  surrendered  within  a  year  of  the  making 
of  the  new  lease.  The  statute  13  Eliz.  c.  10,  does  not  prohibit 
leases  in  reversion,  which  could  therefore  still  be  made  at 
common  law,  but  the  omission  was  cured  by  18  Eliz.  c.  11, 
s.  1,  which  allowed  a  new  lease  only  within  three  years  of 
the  expiry  or  surrender  of  the  old  one.  Thus  a  lease  by  a 
bishop  made  more  than  one  and  less  than  three  years  before 
the  termination  of  the  old  one  was  good  if  confirmed  by  the 
dean  and  chapter  (b).  The  statute  14  Eliz.  c.  11,  provides' 
that  no  lease  shall  be  made  under  it  in  reversion  (c),  but  it 
is  to  be  read  with  13  Eliz.  c.  10  and  18  Eliz.  c.  11,  and  a 
new  lease  of  a  town  house  for  twenty-one  years  made  within 
three  years  of  the  termination  of  an  old  one  for  forty  years 
is  good  {(1). 

Although  the  above  statutes  have  not  been  repealed,  the 
leases  of  ecclesiastical  corporations  have  been  put  on  a  new 
footing  by  statutes  passed  in  the  present  reign. 

(a)  See  infra,  p.  94. 

(a)  Numbered  as  sects.  5  and  7  in  Statutes  Revised. 
(/>)  Co.  Litt.  45  a.  (c)  Hunt  v.  Singleton,  1597,  Cro.  Eliz.  564. 

(d)   Vivian  v.  Blomberg,  1836,  3  Bing.  N.  C.  311  ;  Grumbrell  v.  Roper, 
1820,3  B.  &  A.  711. 
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By  the  Ecclesiastical  Leases  Act,  1842,  the  incumbent  of 
any  benefice  (e),  with  the  consent  of  the  patron  and  bishop, 
and,  where  the  lands  are  copyhold,  and  a  lease  cannot  be 
effectually  made  without  his  licence,  with  the  consent  of 
the  lord  of  the  manor,  such  consents  being  testified  in  the 
manner  mentioned  in  the  Act,  may  lease  by  deed  any 
part  of  the  glebe  lands,  or  other  lands  belonging  to  such 
benefice  (/)  (except  the  parsonage  house,  &c,  and  at  least 
ten  acres  of  glebe,  where  there  is  so  much  glebe  within  five 
miles  from  the  parsonage  house),  for  any  term  not  exceed- 
ing fourteen  years,  or  twenty  years  if  the  lessee  is  to 
execute  improvements  ;  subject  to  the  observance  of  certain 
conditions  (g). 

After  this  statute  an  incumbent  could  still  exercise  his 
common  law  power  of  leasing,  subject  to  confirmation  b}T 
the  patron  and  bishop,  and  a  lease  so  granted  was  valid 
even  though  it  did  not  observe  the  requirements  of  the  Act, 
provided  it  complied  with  the  restrictions  of  the  statutes  of 
Elizabeth  (h).  But  by  subsequent  Acts  the  common  law 
power  has  been  abolished  (i). 

The  statutes  of  Elizabeth  incidentally  prohibited  mining 
leases,  even  where  the  necessary  consents  were  obtained, 
for  the  opening  of  new  mines  is  waste,  and  waste  is  an 
alienation  not  authorized  by  the  statute  (k).  This  was 
rectified,  and  at  the  same  time  power  was  given  to  grant 
building  leases  and  other  leases  for  long  terms,  by  the 
Ecclesiastical  Leasing  Act,  1842. 

Any  ecclesiastical  corporation,  aggregate  or  sole  (/)  (except 
any  college  or  corporation  of  vicars  choral,  priest  vicars, 
senior  vicars,  custos  and  vicars,  or  minor  canons,  and  any 
ecclesiastical  hospital  or  the  master  thereof),  with  the 
consent  of  the  Ecclesiastical  Commissioners  for  England, 


Leases  by 
incumbents. 

.")  &  0  Vict. 
c.27.s.  1. 

Incumbents, 
with  consent 
of  patron  and 
bishop,  may 

lease  ,<;'lebe  for 
fourteen  or 
twenty  years. 


Building  and 

mining  leases. 


5  &  6  Vict. 
C.  108, 
ss.  1—9,  IS, 
JO— 32. 


(e)  See  sect.  15. 

(/)  Including  lands  vested  in  trustees  in  trust  for  the  incumbent  in 
such  a  manner  that  the  net  income,  or  three-fourths  at  least  of  the  net 
income,  shall  be  payable  lor  the  exclusive  benefit  of  such  incumbent  ; 
but  the  trustees  must  be  made  parties  to  and  execute  the  lease  :  sect.  13. 

(r/)  See  Jenkins  v.  Green  (No.  2),  1859,  27  Beav.  440. 

(h)  Jenkins  v.  Green  (No.  3),  1859,  28  Beav.  87  ;  1  De  G.  F.  &  J.  454. 

(i)  Infra,  p.  30. 

(k)  Ecclesiastical  Commissioners  v.  JVodehouse,  1895,  1  Ch.  552. 

(l)  In  England  or  Wales,  or  the  Channel  Islands  :  sect.  32.  See 
37  &  38  Vict.  c.  96. 
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With  certain 

consents  any 
ecclesiastical 
corporation 
may  grant 
building 
leases  for 
ninety-nine 
years  :  leases 
of  running 
water,  ease- 
ments or 
mines  for 
sixty  years. 

21  &  22  Vict. 
c.  57,  s.  1. 

Or  may 

lease  in  such 
manner  as  the 
Ecclesiastical 

Commis- 
sioners shall 
direct. 


Abolition  of 
common  law 

power  of 
leasing. 


and  also  in  the  case  of  a  lease  made  by  any  incumbent  of  a 
benefice,  with  the  consent  of  the  patron  thereof,  and  in  the 
case  of  copyholds  where  the  lease  could  not  be  made  with- 
out the  licence  of  the  lord,  with  the  consent  of  the  lord  of 
the  manor,  such  consents  to  be  testified  in  each  case  as  in 
the  Act  is  mentioned  (m),  may,  by  deed,  grant  building, 
repairing  or  improving  leases  for  any  term  not  exceeding 
ninety-nine  years,  and  leases  of  mines  or  quarries,  running 
water,  way-leaves  and  other  like  easements,  for  any  term 
not  exceeding  sixty  years ;  subject  to  the  observance  of  the 
conditions  and  restrictions  mentioned  in  the  Act. 

More  generally  it  is  provided  by  the  Ecclesiastical  Leasing 
Act,  1858,  that  in  any  case  in  which  it  shall  be  made  to 
appear  to  the  satisfaction  of  the  Ecclesiastical  Commis- 
sioners that  all  or  any  part  of  the  property  of  any  ecclesi- 
astical corporation,  by  the  last-mentioned  Act  authorized  to 
be  leased,  might,  to  the  permanent  advantage  of  the  estate 
or  endowments  belonging  to  such  corporation,  be  leased  in 
any  manner,  any  ecclesiastical  corporation,  aggregate  or  sole 
(except  the  corporations  excepted  in  the  said  Act  (mm)),  with 
such  consents  as  in  the  said  Act  are  mentioned,  and  with 
the  approval  of  the  Commissioners,  to  be  testified  by  deed 
under  their  common  seal,  may  lease  all  or  any  part  of  the 
lands,  houses,  mines,  minerals  or  other  property  belonging 
to  such  corporation,  either  in  consideration,  or  partly  in 
consideration,  of  premiums  or  not,  or  for  such  other  con- 
siderations, for  such  term  or  terms,  and  under  and  subject 
to  such  covenants,  stipulations,  conditions,  and  agreements 
on  the  part  of  the  lessee,  and  generally  in  such  manner  as 
the  Commissioners  shall  under  the  circumstances  of  each 
case  think  proper  («). 

This  Act  and  the  previous  Act  do  not  apply  to  the  Isle 
of  Man  (o). 

The  common  law  power  of  leasing,  which,  as  already 
pointed  out,  had  not  been  touched  by  the  enabling  statute, 
r>  &  6  Vict.  c.  27,  has  been  abolished  as  regards  prebendaries 
and  incumbents  whose  title  accrues  after  6th  August,  1861. 
Under  the  Ecclesiastical  Leases  Act,  1861,  it  is  not  lawful 


(//()  Sects.  21—27.  [mm)  Supra,  p.  2!». 

i>)  As  to  contracts  fur  leases  and  surrenders,  see  sect.  4. 
(o)  29  &  30  Viet.  c.  81: 
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for  a  prebendary  of  any  prebend  (not   being  a  prebend  of  24  &26  Vict. 

any  cathedral  or  collegiate  churchK  rector,  vicar,  perpetual   !J(;  viel.  r.'.vj. 

curate  or  incumbent,  who.  after  the  passing  of  the  Act  (6th    No  lease  by 

Aii'iist,  18b'l),  mav  become  possessed  of,  or  entitled  to  any   any  future 

o       '  ■  «  i    ,         •  '     prebendary, 

manors,   lands,  tenements  or  hereditaments    belonging    to   rector,  &c, to 

auv  ecclesiastical  benefice  in  England,  to  make  any  grant   '"' .v;llui    . 
■  ■  l      j       unless  made 

by  copy  of  court-roll  or  lease  of  any  such   manors,   lands.    ;„  pursuance 

tenements,  or  hereditaments,  in   consideration  of  any  tine.   '''  ,VI'I:U" 

*  Arts. 

premium  or  foregift.  but  the  same  may,  by  any  rector. 
vicar,  perpetual  curate,  or  incumbent  after  the  passing  of 
this  Act,  be  leased  under  the  provisions  of  the  statutes 
5  &  •'»  Vict.  c.  27:  5  &  *'>  Vict.  e.  108  ;  or  21  &  22  Vict.  c.  57. 
By  the  Ecclesiastical  Leases  Act,  1862  (25  &  26  Vict.  c.  52), 
the  prohibition  was  extended  to  all  leases  of  such  manors. 
lands,  tenements  and  hereditaments  made  for  any  longer 
term,  or  in  any  other  way  tban  according  to  the  provisions 
of  the  three  statutes  just  mentioned. 

Various  restrictions  have  been  imposed  by  modern  Further 
statutes  on  the  letting  of  ecclesiastical  property  :  as  to  the 
letting  of  residences  attached  to  benefices,  see  1  &  '1  Vict. 
C.  10(>,  s.  59;  as  to  land  acquired  under  the  Episcopal  and 
Capitular  Estates  Act.  1851  (14  &  15  Vict.  c.  104),  see 
sect.  9  of  that  Act;  as  to  land  actmired  under  the  Eccle- 
siastical Leasing  Act,  1858  (21  &  22  Vict.  c.  57),  see  sect.  9 
of  that  Act:  as  to  lands  assigned  as  the  endowment  of 
a  see  under  the  Ecclesiastical  Commissioners  Act.  1860 
(23  &  '24  Vict.  c.  124).  see  sect.  8  of  that  Act:  and  as  to 
leases  by  a  dean  and  chapter,  see  31  &  32  Vict.  c.  114,  s.  !>. 

The  renewal  of  leases  is  regulated  by  the  Ecclesiastical    Renewal  of 
Leases  Act.  1836.  which,  as  explained  by  6  &  7  Will.  4.    ,.„',,   , 

,   .,  .  ,       -         •       ,  '  ,  fi  X   ,   Will.  4. 

c.    04.    prohibits    any    ecclesiastical    corporation,    sole    or   c.  20,8.1. 

aggregate,  from  granting  any  new  Lease,  by  way  of  renewal 

of  any  lease  which  has  been  previously  granted  for  two  or 

more  lives,  until  one  or  more  of  the  persons  for  whose  lives 

such  lease  has  been  made  shall  die,  and  then  only  for  the 

surviving  lives  or  life,  and   for  such  new  life  or  lives  as, 

together  with  the  life  or  lives  of  such  survivor  or  survivors, 

shall  make  up  the  number  of  lives,  not  exceeding  three  in 

the  whole,  for  which  such  lease  has  been  originally  made. 

Leases  originally  granted  for  forty  years  may  be  renewed 

after  fourteen  years  have  expired ;  leases  for  thirty  years, 
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Sect,  4. 


Sect.  1. 


Leases  to 

ecclesiastical 

persons. 

1  &  2  Vict. 
c.  106,  s.  28. 


Beneficed 
clergy  not  to 
occupy  more 
than  eighty 
acres  of  land 
without  per- 
mission of 
bishop. 


after  ten  years  ;  and  leases  for  twenty-one  years,  after 
seven  years.  But  where  it  is  certified  that  for  ten  years 
past  such  has  been  the  usual  practice  (such  practice  in  the 
case  of  a  corporation  sole  having  commenced  prior  to  the 
time  of  the  person  for  the  time  being  representing  such 
corporation),  leases  may  be  renewed  at  shorter  periods. 
Leases  granted  for  terms  of  years  cannot  be  renewed  for 
lives. 

The  granting  of  occupation  leases  to  beneficed  clergymen 
is  restrained  by  the  Pluralities  Act,  1838,  under  which 
it  is  not  lawful  for  any  spiritual  person,  holding  any 
cathedral  preferment  or  benefice,  or  any  curacy  or  lecture- 
ship, or  licensed  or  otherwise  allowed  to  perform  the  duties 
of  any  ecclesiastical  office  whatever,  to  take  to  farm  for 
occupation  by  himself,  by  lease  or  otherwise,  for  term  of 
life,  or  years,  or  at  will,  any  lands  exceeding  eighty  acres 
in  the  whole,  for  the  purpose  of  occupying,  or  using,  or 
cultivating  the  same,  without  the  permission  in  writing  of 
the  bishop  of  the  diocese  specially  given  for  that  purpose 
under  his  hand ;  and  every  such  permission  must  specify 
the  number  of  years,  not  exceeding  seven,  for  which  such 
permission  is  given ;  under  a  penalty  of  40s.  per  annum 
for  every  acre  of  land  above  eighty  acres  so  taken  to  farm 
contrary  to  the  provision  aforesaid. 

A  lease  granted  to  a  corporation  aggregate  goes  to  their 
successors  (jj)  ;  but  a  lease  for  years  to  a  corporation  sole, 
as  to  a  bishop,  will  on  his  death  devolve  upon  his  executors 
en  autre  droit  (q). 

A  corporation  aggregate  may  lease  to  one  of  their  own 
members,  provided  his  concurrence  is  not  necessary  for  the 
granting  of  the  lease  (/')• 

{b)  Universities  and  Colleges. 
Leases  of  the  lands  of  the  Universities  of  Oxford, 
Cambridge,  and  Durham,  and  of  the  colleges  in  those 
universities,  and  of  the  Colleges  of  Winchester  and  Eton, 
may  be  granted  under  the  Universities  and  Colleges 
Estates  Acts,  1858  to  1898  (s). 

(p)  Bac.  Abr.  Corporations  (E.)  4. 

(q)  Co.  Litt.  46  b  ;  1  Piatt  on  Leases,  542. 

(V)  1  Piatt  on  Leases,  542  ;  Salter  v.  Grosvenor,  17 '24,  8  Mod.  303. 

(*)  21  &  22  Vict.  c.  44  ;  23  &  24  Vict,  c.  59  ;  43  &  44  Vict.  c.  46  ; 
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(c)   The  Crown. 

By  1  Ann.  c.  1,  s.  5  it),  a  restriction  was  placed  upon  Crown  leases. 
leases  of  Crown  hereditaments  (except  advowsons)  for  terms 
exceeding  thirty-one  years  or  three  lives,  or,  in  the  case  of 
building  or  repairing  leases,  fifty  years  or  three  lives.  By 
the  Crown  Lands  Act,  1829  (w),  the  Crown  lands  were 
placed  under  the  management  of  the  Commissioners  of 
"Woods  and  Forests,  who  were  empowered  to  lease  for  any 
term  not  exceeding  thirty-one  years,  or,  in  the  case  of 
building  leases,  ninety-nine  years,  subject  to  the  conditions 
mentioned  in  the  Act.  As  to  enrolment  of  such  leases  by  a 
deposit  of  a  duplicate  thereof  in  the  Office  of  Land  Uevenue, 
Records,  and  Enrolments  (./■),  see  the  Crown  Lands  Act, 
1829  (u),  s.  63 ;  the  Crown  Lands  Act,  1852  (?/),  s.  7;  and 
the  Crown  Lands  Act,  1858  (z),  s.  6.  See  also  as  to  mining 
leases,  the  Crown  Lands  Act,  1873  (a),  s.  4  ;  as  to  surrenders, 
the  Crown  Lands  Act,  1845  (b),  s.  6  ;  and  the  Crown  Lands 
Act,  1894  (c)  ;  as  to  release  from  covenants,  the  Crown 
Lands  Act,  1852  (//),  s.  2. 

As  to  leases  taken  on  behalf  of  the  Crown,  see  the  Crown 
Lands  Act,  1829  (u),  ss.  47,  49. 

As  to  leases  of  the  private  estates  of  the  Crown,  see  the 
Crown  Private  Estates  Acts,  1862  and  1873  (d). 

As  to  leases  of  foreshores,  which,  where  Crown  property,  Foreshore. 
are  now  in  general  placed  under  the  management  of  the 
Board  of  Trade,  see  the  Crown  Lands  Act,  1845  (e),  s.  1  ; 
the  Crown  Lands  Act,  1866  (/),  ss.  7,  8;  and,  where  the 
shore  is  used  for  oyster  and  mussel  fisheries,  the  Crown 
Lands  Act,  1885  (g),  s.  3. 

61  &  62  Vict.  c.  55.  See  also  as  to  Eton  ami  Winchester  Colleges,  the 
Public  Schools  Act,  1868  (31  &  32  Vict.  e.  118),  s.  24. 

(')  1  Ann.  stat.  1,  e.  7,  in  Etuffliead.     See  1  &  2  Viet.  c.  !>•">,  s.  4. 

((/.)  10  Geo.  4,  c.  50  ;  see  ss.  22—31. 

(./■)  See  Crown  Lands  Act,  1832  (2  &  3  Will.  4,  c.  1),  s.  21  ;  Crown 
Lands  Act,  1851  (14  &  15  Vict.  c.  42),  s.  6. 

(y)  15  &  16  Vict.  c.  62. 

U)  16  &  17  Vict.  c.  56. 

(a)  36  &  37  Vict,  c.  36. 

(b)  8  &  9  Vi.t.  c.  99. 

(c)  57  &  58  Vict.  c.  43. 

(d)  25  &  26  Vict,  c  37  ;  36  &  37  Vict.  c.  61 

(e)  8  &  9  Vict,  c.  99. 
(/)  29  &  30  Vict.  c.  62. 
(g)  48  &  49  Vict.  c.  79. 

L.T.  n 
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Municipal 
Corporations. 

45  k  46  Vict. 
c.  50. 


May  grant 
building 
leases  for 
seventy-five 
years,  and 
other  leases 
for  thirty-one 
years. 

Sect,  108. 


As  to  leases  by  the  Commissioners  of  Works,  see  the 
Commissioners  of  Works  Act,  1852  (h). 

As  to  leases  of  land  in  the  Forest  of  Dean,  see  1  &  2  Vict, 
c.  43,  s.  25  ;  24  &  25  Vict.  c.  40,  s.  6. 

As  to  leases  of  lands  belonging  to  the  Duchy  of  Lancaster, 
see  48  Geo.  3,  c.  73  ;  52  Geo.  3,  c.  161  ;  1  &  2  Geo.  4,  c.  52, 
ss.  12,  13  ;  and  as  to  leases  of  lands  belonging  to  the  Duchy 
of  Cornwall,  see  Duchy  of  Cornwall  Management  Acts,  1863 
and  1868  (i). 

(d)   Municipal  Corporations  and  other  Local  Authorities. 

Under   the   Municipal    Corporations   Act,    1882(A),    the 

council  of  a  municipal  corporation  may  make  a  lease  or 

agreement  for  a  lease  of  corporate  property  for  a  term  not 

exceeding  thirty-one  years  from  the  date  of  the  lease  or 

agreement,  reserving  during  the   whole  of  the  term  such 

yearly  rent  as  to  the  council  seems  reasonable,  without  any 

fine  ;  and  they  may  make  a  lease  or  agreement  for  a  lease 

for  a  term  not  exceeding  seventy-five  years,  either   at   a 

reserved  rent  or  on  a  fine,  or  both,  as  the  council  think  fit : — 

(i.)  Of  tenements  or  hereditaments,  the  greater  part  of 

the  yearly  value  of  which,  at  the  date  of  the  lease  or 

agreement,  consists  of  any  building  or  buildings ;  or 

(ii.)  Of  land  proper  for  the  erection  of  any  houses  or 

other    buildings   thereon,    with    or    without    gardens, 

yards,  curtilages,  or  other  appurtenances  to  be  used 

therewith ;  or 

(iii.)  Where  the  lessee  or  intended  lessee  agrees  to  erect 

a  building  or  buildings  thereon  of  greater  yearly  value 

than  the  land, — of  land    proper   for   gardens,  yards, 

curtilages,  or  other  appurtenances  to  be  used  with  any 

other  house  or  other  building  elected  or  to  be  erected  on 

any  [such  {kk)]  land,  belonging  either  to  the  corporation 

(h)  15  &  16  Viet.  c.  28. 

(j)  26  &  27  Vict.  c.  49  ;  see  sects.  21—28  ;  31  &  32  Vict.  c.  35. 

(k)  The  Act  applies  only  to  boroughs  to  which  at  the  time  of  its 
passing  the  Municipal  Corporations  Act,  1835,  applied,  and  to  towns 
the  inhabitants  whereof  are  incorporated  after  the  commencement  of  the 
Act,  and  whereto  the  provisions  of  the  Municipal  Corporations  Acts  are, 
under  the  Act,  extended  by  charter  :  sect.  6.  For  the  former  powers,  see 
5  &  6  Will.  4,  c.  76,  ss.  94,*  .96  :  6  &  7  Will.  4,  c.  104,  s.  2. 

(kk)  The  word  "such"  seems  to  have  been  inserted  bv  mistake.  Cf. 
Crown  Lands  Act,  1829,  s.  23. 
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or  to  any  other  proprietor,  or  proper  for  any  other 
purpose  calculated  to  afford  convenience  or  accom- 
modation to  the  occupiers  of  any  such  house  or 
building  (I). 

But  otherwise  the  council  cannot  grant  a  lease  without   Sort-  Inl1- 
the    approval    of   the  Treasury  (/«) .     With    such    approval 
they  may  grant  a  lease  of  corporate  lands  on  such  terms 
and  conditions  as  the  Treasury  approve. 

These  corporations,  however,  may  renew  leases  in  cases  Sect.  lift. 
in  which,  on  the  5th  June,  1835,  they  were  hound  by 
covenant  or  agreement,  or  enjoined  by  any  deed,  will  or 
other  document,  or  sanctioned  or  warranted  by  ancient 
usage  to  make  renewal;  and  also  in  all  cases  in  which  they 
had  theretofore  ordinarily  made  renewal  of  any  lease,  they 
may  renew  such  lease  as  they  might  have  done  in  case  the 
Act  had  not  been  passed  ;  a  provision,  it  has  been  held, 
which  ought  to  receive  a  liberal  interpretation  (n). 

As  to  leases  by  and  to  District  Councils  (<>),  see  the  Public   District 
Health  Act,  1875  (p),  ss.  27,  29,  51,  175,  177.  councils,  tos. 

As  to  leases  for  artizans'  dwellings,  where  an  improve- 
ment scheme  is  being  adopted,  see  the  Housing  of  the 
Working  Classes  Act,  1890(7),  s-  ^ !  and  as  to  leases  for 
lodging-houses,  see  sect.  57,  sub-sect.  2. 

As  to  leases  to  school  boards,  see  the  Elementary 
Education  Act,  1870  (r),  s.  19;  and  as  to  leases  by  a 
school  board  being  subject  to  the  control  of  the  Education 
Department,  see  sect.  22. 

As  to  the  power  of  a  library  authority  to  hire  land,  see 
the  Public  Libraries  Act,  1892  (s),  s.  11. 

Prior   to    1819  parish  officers  had  no  estate  in  parish   Parish  lands, 
lands  so  as  to  be  able  to  make  a  lease  (0,  but  by  the  Poor 
Relief  Act,  1819  (it),  s.  17,  the  churchwardens  and  overseers 

(/)  As  to  leases  for  working  men's  dwellings,  see  sect.  111. 

(»«)  As  to  the  effect  of  such  approval,  see  Davis  v.  Corp.  of  Leicester, 
1894,  2  Ch.  208.        (n)  Att.-Gcn.  v.  Great  Yarmouth,  1855,21  Beav.  625. 

(o)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  21. 

(p)  38  &  39  Vict.  c.  55.  (7)  53  &  54  Vict.  c.  70. 

(r)  33  &  34  Vict.  c.  75  ;  extended  by  35  &  36  Vict.  c.  27,  s.  1,  to  any 
offices  required  by  the  School  Board  for  London.  And  as  to  taking 
leases  for  public  purposes,  see  also  the  Baths  and  Wash-houses  Acts, 
1846,  s.  24,  and  1862,  s.  3  ;  the  Paioclnal  Offices  Act,  1861,  s  1  ;  and 
the  Poor  Law  Amendment  Act,  1867,  s.  13.  (s)  55  &  56  Vict.  c.  53. 

(0  Doe  v.  Terry,  1835,  4  A.  &  E.  274  ;  see  Phillips  v.  Pearce,  1826, 
5  B.  &  ( '.  433  ;  Doe  v.  Cockell,  1836,  4  A.  &  E.  478.        (u)  59  Geo.  3,  c.  12. 

D2 
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were  constituted  a  body  corporate  for  the  purpose  of  holding 
buildings,  lands,  and  hereditaments  belonging  to  the 
parish  (x)  ;  and,  by  sect.  13,  were  enabled,  with  the  consent 
of  the  inhabitants  in  vestry  assembled,  to  let  any  part  of 
the  parish  lands  to  any  poor  and  industrious  inhabitant  to 
be  by  him  cultivated  on  his  own  account  at  such  reasonable 
rent,  and  on  such  terms  as  the  vestry  should  fix.  To  grant 
a  valid  lease  of  lands  vested  in  the  parish  officers  by  the 
Act,  the  churchwardens  and  overseers  must  concur  (y),  but 
where  land  was  vested  in  trustees  for  the  parish,  the  Act 
did  not  necessarily  divest  their  estate  {z). 
Parish  In  rural  parishes  which  have  a  parish  council  the  interests 

councils.  an(j  p0wers  0f  the  parish  officers  in  respect  of  parish  lands, 

and  the  powers  of  the  vestry,  are  now  transferred  to  the 
parish  council  {a).  The  parish  council  may  let  any  lands 
or  buildings  vested  in  the  council,  but  the  power  of  letting 
for  more  than  a  year  is  not,  in  the  case  of  certain  property 
specified  in  the  Act,  to  be  exercised  without  the  consent 
mentioned  in  the  Act  (/>).  Where  there  is  a  parish  meeting, 
the  powers  of  the  vestry  are  transferred  to  the  meeting,  and 
the  legal  interest  in  parish  property  vests  in  the  chairman 
of  the  meeting  and  the  overseers  as  a  body  corporate  (<■). 
Letting  by  Under  the  Allotments  Act,  1887  (d),  the  sanitary  authority 

public  ,,..  .  .',.. 

authorities  in  of  any  urban  or  rural  district — that  is,  as  to  urban  districts 
allotments.  whieh  are  boroughs  the  borough  council,  and  as  to  other 
districts  the  urban  or  rural  district  council  (e) — may  acquire 
by  purchase  or  hire  land,  whether  within  or  without  their 
district,  suitable  for  allotments,  and  may  let  such  land  in 
allotments  to  persons  belonging  to  the  labouring  population 
Sect.  7  (3),  (4).  in  the  district.     No  allotment  is  to  exceed  one  acre,  save  in 

(.()  The  statute  does  not  apply  to  copyhold  lands  :  J,''-  Paddington 
Charities,  1837,  8  Sim.  629.  As  to  churchwarden.*,  &c,  taking  land  on 
lease  for  the  purpose  of  the  Act,  see  sects.  12,  17  ;  and  as  to  inclosure  of 
waste  or  common  land  and  letting  to  the  industrious  poor,  see  the  Poor 
Relief  Act,  1831  (1  ct  2  Will.  4,  c.  42),  s.  2. 

(>/)   Woodcock  v.  Gibson,  182"),  4  B.  &  C.  4<i2. 

(::)  Churchwardens  of  Deptford  v.  Sketchley,  1847,  8  Q.  B.  394. 

(a)  Local  Government  Act,  181)4  (56  &  57  Vict.  c.  73),  ss.  5  (2),  <i  (1), 
52  (4,  5),  67. 

(h)  Sect.  8  (2).  (c)  Sect.  19. 

(d)  See  Allotments  Act,  ls^-2  (45  &  4C>  Vict.  c.  80),  and  the  earlier 
provisions  of  the  Allotments  Act.  1832  (2  Will.  4,  c.  42). 

(e)  Public  Health  Act,  1875  (38  i*c  39  Vict.  c.  56),  s.  6  ;  Local  Govern- 
ment Act,  1894  (56  &  57  Vict.  c.  73;-,  s.  21. 
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the  case  of  a  temporary  letting  of  land  which  cannot  be  let 

in  accordance  with  the  Act  and  the  regulations  under   it. 

and  allotments  may  not  be  sub-let.     A  tenant  of  an  allot-   Sect.  7  6). 

ment  may,  before  the  expiration  of  his  tenancy,  remove 

any  fruit  and  other  trees  and  bushes  planted  or  acquired 

by   him,    for   which   he   has   no    claim    to   compensation. 

Persons  or  corporations  who  are  authorized  to  sell  land  to  Sect.  3  7). 

the  sanitary  authority  for  the  purposes  of  the   Act,  may. 

without  prejudice  to  any  other  power  of  leasing,  lease  land 

to  the  sanitary  authority,  without  any  fine  or  premium,  for 

a  term  not  exceeding  thirty-five  years. 

Where  a  sanitary  authority  (other  than  a  borough  council) 
fails  in  its  duties  as  to  the  acquisition  of  land  for  allotments, 
its  powers  may  be  transferred  to  the  county  council  under 
the  Allotments^  Act,  1890  (/). 

Under  the  Local  Government  Act,  1894  {>/),  parish  councils 
may  hire  land  and  ma}'  let  it  in  allotments  under  sects.  5 — 8 
of  the  Allotments  Act,  1887  (/<)•  If  the  parish  council  cannot 
obtain  land  by  agreement,  the  county  council  may  make 
an  order  authorizing  compulsory  hiring  for  not  less  than 
fourteen  years  nor  more  than  thirty-five  years.  The  parish 
council  may  let  to  one  person  an  allotment  exceeding  one 
acre,  but  if  the  land  is  hired  compulsorily,  not  exceeding  in 
the  whole  four  acres  of  pasture,  or  one  acre  of  arable  and 
three  of  pasture  (£).  The  county  council  may  confer  the  like 
powers  on  the  parish  meeting  (k).  Where  land  vested  in 
a  parish  council  is  let  by  the  council  for  allotments,  no 
consent  or  approval  required  under  the  Charitable  Trusts 
Acts,  1853  to  1891,  need  be  obtained  (/). 

A  county  council  may,  under  the  circumstances  specified  Letting  for 
in  the  Small  Holdings  Act,  1892  (m),  hire  land  on  lease  or  ^oldincs 
otherwise  for  the  purpose  of  letting  it  in  small  holdings  in 
accordance  with  the  provisions  of  the  Act,  and  they  may 
also  let  land  purchased  by  them  to  small  holders  who  are 
not  able  to  buy.  Special  provision  is  made  for  leases  to  a 
county  council  under  the  Act  by  tenants  for  life  (// ) .     The 

(  f)  53  &  54  Vict.  c.  65.  (./)■  56  &  57  Met.  c.  73,  s.  10. 

(h)  SnVra,  p.  36.  {%)  Sect.  10  (<>) 

(k)  Local  Government  Act,  1894,  a.  10  (10). 

xl)  Seci.  8  {•!). 

(in)  55  &  56  Vict.  c.  31,  as.  2,  4. 

xu)  Sect.  12  ;  infra,  ]>.  45. 
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county  council  may  delegate  its  powers  in  this  behalf  to 
a  committee  (o). 
Exemptions  Leases  by  deed  to  local  authorities  are  subject  to  sect.  »> 

Mortmain        °*  ^ne  Mortmain  and  Charitable  Uses  Act,  1888  (p),  except 
Acts.  so  much  of  sub-sect.  2  as  requires  an  assurance  by  deed, 

made  otherwise  than  in  good  faith  and  for  valuable  con- 
sideration, to  be  executed  not  less  than  twelve  months 
before  the  death  of  the  assuror  (q). 

(e)  Building  Societies,  dtc. 

As  to  leases  by  and  to  building  societies  see  the  Build- 
ing Societies  Act,  1874  (r),  s.  37  ;  friendly  societies,  the 
Friendly  Societies  Act,  1890  (s),  s.  47  (1)  ;  industrial  and 
provident  societies,  the  Industrial  and  Provident  Societies 
Act,  1893(0,  s.  36;  and  trade  unions,  the  Trade  Unions 
Act,  1871  (//),  s.  7. 

(/)  Companies. 

Companies.  A  company  incorporated  under  the  Companies  Act,  18(>'2, 

2r>  k  26  Vict,  has  power  to  hold  lands,  but  no  company  formed  for 
the  purpose  of  promoting  art,  science,  religion,  charity, 
or  any  other  like  object,  not  involving  the  acquisition 
of  gain  by  the  company  or  by  the  individual  members 
thereof,  can,  without  the  sanction  of  the  Board  of  Trade, 
hold  more  than  two  acres  of  land.  Under  this  section 
the  company  can  take  a  lease  of  lands  (.r).  Power  to  take 
on  lease,  and  to  lease,  real  property  is  usually  expressly 
conferred  on  the  company  by  its  memorandum  of  association. 

(o)  Sect.  10.     Cf.  Local  Government  Act,  18!)4,  s.  6  (4). 

\p)  51  &  52  Vict.  c.  42.     See  infra,  p.  41. 

(q)  Mortmain  and  Charitable  Uses  (Amendment)  Act,  1892  (55  Viet. 
c.  11),  8.  1.  As  to  "  assurance  "  in  this  Act,  including  leases,  see  sect.  2, 
and  Act  of  1888,  s.  10.     As  to  meaning  of  "  local  authority,"  see  sect.  2. 

(r)  37  &  38  Vict.  c.  42.  (s)  59  &  (50  Vict.  c.  25.* 

(0  56  &  57  Vict.  c.  39.  (u)  34  &  35  Vict.  c.  31. 

(x)  As  to  taking  on  lease  and  sub-letting  more  land  than  the  company 
requires,  see  Re  London  and  Colonial  Co.,  Ilorsey's  Claim,  18G8,  5  Eq.  561, 
562,  note  (1).  As  to  the  right  of  trustees  in  whose  names  the  lease  is 
taken  to  be  reiml'ursed  by  the  company  any  expenses  they  incur,  see 
Re  Buckley,  1866,  35  Beav.  449  ;  Re  Pooley  Hall  Colliery  Co.,  1870,  18 
W.  R  201  ;  Southampton  Imperial  Hotel  Co.,  Hunt's  Claim.  1872,  20 
VV.  R  435  (claim  in  winding-up).  The  company  in  such  a  case  are  not 
liable  directly  to  the  lessor:  Walters  v.  Northern  dial  Mining  Co.,  1855, 
5  D.  M.  &  G.  629,  640 ;  Cox  v.  Bishop,  1857,  8  1).  M.  &  G.  815  ;  though 
thev  will  be  restrained  from  using  the  property  in  violation  of  the 
provisions  of  the  lease  :    fFright  v.  Pitt,  1870,  12  Eq.  408. 


Sect.  21. 
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A  lease  of  the  undertaking  of  a  company  may  be  sanc- 
tioned as  an  arrangement  under  the  Joint  Stock  Companies 
Arrangement  Act,  1870,  s.  2  (//). 

VII.    TRUSTEES    FOR    CHARITABLE    USES. 

(<()  Leases  hy  Trustees. 

By  the   Charitable   Trusts   Act,    1855,    the   trustees   or  Restriction  en 
persons  acting  in  the  administration  of  any  charity  which   t^\°|s  y 
is  within  the  Charitable  Trusts  Act  (z)  are  prohibited  from    18  &  19  yjct- 
granting,  otherwise   than   under  the  express  authority  of  c.  124.  s.  29. 
Parliament  under  some  statute,  or  of  a  Court  or  Judge  of 
competent  jurisdiction,  or  according  to  a  scheme  legally 
established  (a),  or  with  the  approval  of  the  Charity  Com- 
missioners, any  lease  of   the   charity  estate   in  reversion 
after  more  than  three  years  of  any  existing  term  or  for 
any  term  of  life,  or  in  consideration  wholly  or  in  part  of 
any  line,  or  for  any  term   of  years  exceeding  twenty-one 
years.     A  lease  granted  by  the  trustees  of  a  charity  for 
more  than  twenty-one  years,  without  the  approval  of  the 
Charity  Commissioners,  in  contravention  of  the  provisions 
of  sect.  29  of  the  Act  of  1855,  is  not  valid  for  a  term  of 
twenty-one  years,  but  is  absolutely  void  (/>). 

As  to  the  mode  of  obtaining  the  consent  of  the  Charity  i»>  &  17  Vict. 
Commissioners  to  building,  repairing,  and  mining  leases,  c-  '  ' 
see  Charitable  Trusts  Act,  1858,  s.  21 ;  and  as  to  such 
leases  being  valid  although  not  authorized  by  the  terms 
of  the  trust,  see  sect.  26.  The  vesting  of  the  charity  lands 
in  the  "  Official  Trustee  of  Charity  Lands"  (c),  under 
sect.  48  of  the  same  Act,  does  not  prevent  the  acting 
trustees  (or  a  majority  consisting  of  not  less  than   three 

(«)  33  &  34  Vict.  c.  104  ;  /,*  Re  Dynecor,  etc.,  Collieries  Co.,  1ST!), 
11  < !.  D.  605. 

(;.)  For  the  excepted  charities,  sec  Hi  &  17  Vict.  c.  137,  s.  62  ;  18  &  19 
Vict.  c.  124,  ss.  47,  49.  As  to  leases  of  portions  of  closed  cemeteries,  see 
20  &  21  Vict.  c.  81,  s.  24. 

(a)  As  to  inserting  leasing  powers  in  a  scheme,  see  Re  Smith's  Charity, 
1882,  20  Sol.  Journ.  298.  The  deed  of  foundation  does  not  constitute  a 
scheme  "legally  established,1'  so  as  to  enahle  the  trustees  l>y  themselves 
to  exercise  a  power  of  leasing  contained  in  it  :  Re  Mason's  Orphanage, 
1896,  1  Ch.  596. 

(/*)  B.  of  Bangor  v.  Parry,  1891,  2  Q.  B.  277. 

(c)  Sect.  15  of  the  Act  of  1855. 
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persons)  from  granting  leases  and  enforcing  or  being  liable 
under  covenants :  Act  of  1855,  s.  1G. 

Subject  to  the  above  restrictions  the  trustees  of  a  charity 
may  grant  leases  of  the  charity  estate  in  pursuance  of  the 
directions  in  that  behalf  given  lry  the  founder  or  contained 
in  the  instrument  creating  the  charity  ;  or,  if  there  are  no 
such  directions,  they  may  lease  the  charity  estate  at  a 
rent  representing  the  full  annual  value  of  the  demised 
property  {<!),  and  for  a  term  and  upon  conditions  consistent 
with  its  provident  management  (e).  In  order  to  induce  the 
Court  to  set  aside  a  charity  lease  alread}*  existing  it  is  not 
enough  to  say  that  the  mode  of  letting  is  not  the  best  that 
might  be  prescribed  ;  it  must  be  shown  that  the  mode  is  so 
positively  bad  that  no  persons  meaning  fairly  to  discharge 
their  trust  would  have  resorted  to  it  ( /').  A  charity  lease 
may  be  set  aside  on  the  mere  ground  of  undervalue,  but 
such  undervalue  must  be  satisfactorily  proved,  and  must 
be  considerable  in  amount  (g).  And  since  the  case  of  a 
charity  estate  is  one  in  which  of  all  others  the  security  of 
the  rent  is  the  first  point  to  be  regarded,  the  inadequacy 
of  the  rent  reserved  is  less  a  badge  of  fraud  than  in  almost 
any  other  instance  (//).  Farming  leases  for  terms  not 
exceeding  twenty-one  years  have  been  considered  proper  (i). 
A  building  lease  for  a  longer  term  than  ninety-nine  years 
cannot  stand  unless  there  be  some  special  ground  on  which 
it  can  be  supported  (A). 

"Where  the  charity  is  in  the  hands  of  a  corporation,  leases 
of  the  charity  lands  may  be  subject  also  to  the  disabling 
statutes  of  Elizabeth  (/).  Accordingly,  s.  38  of  the  Charit- 
able Trusts  Act,  1855,  provides  that  leases  authorized  by  the 

iV)  East  v.  /?//-//,  17:2.-),  2  P.  \V.  284.  Soe  Ait-Gen.  v.  Morgan,  1826, 
2  Kuss.  .306  ;  Att.-Gen.  v.  Jlrooke,  1811,  18  Ves.  p.  326. 

(e)  Att.-Gen.  v.  Owen,  1805,  10  Ves.  p.  560  ;  Att.-Gen.  v.  Griffith,  1897, 
13  Yes.  p.  575  ;  Att.-Gen.  v.  Pargeter,  1843,  6  Beav.  150.  The  trustees 
must  not  lease  to  one  of  themselves.  Att.-Gen.  v.  Dixie,  1807,  13  Ves. 
p.  534;  ami  a  lea^e  to  a  relative  of  a  trustee  is  viewed  with  suspicion  : 
Ex  parte  Skinner,  1817,2  Mer.  457  ;  Ferraby  v .  Hobson,  1847,2  Phil.  261. 

(/)  Att.-Gen.  v.  Cross,  1817,  3  Mer.  p.  540. 

((/)  Att.-Gen.  v.  Cross,  1817,  3  Mer.  pp.  540,  541. 

(h)  Ex  parte  Skinner,  1817,  2  Mer.  p.  457. 

(t)  Att.-Gen.  v.  Owen,  1805,  10  Yes.  p.  560. 

(k)  Att.-Gen.  v.  Foonl,  1843,  6  Beav.  p.  290. 

(/)  Supra,  p.  27.  See  Magdalen  Hospital  v.  Knotts,  1879,  4  App.  Cas. 
324. 


PERSONS    CAPABLE    OF    MAKING    AND    TAKING    LEASES.  41 

Charity  Commissioners  shall  be  valid  notwithstanding  such 
disabling  statutes,  and  under  s.  39  the  Commissioners  may 
prepare  and  approve  of  any  scheme  for  the  letting  of  the 
charity  property,  and  all  leases  granted  by  the  trustees  or 
persons  acting  in  the  management  of  the  charity,  pursuant 
to  such  scheme,  are  valid.  Words  in  the  Acts  applying  to 
any  person  or  individual  apply  also  to  a  corporation,  whether 
sole  or  aggregate  (m),  and  a  majority  of  the  trustees  or 
persons  acting  in  the  administration  of  a  charity  present 
at  a  duly  constituted  meeting  of  their  body  are  empowered 
to  act  (it). 

See  the  Allotments  Extension  Act,  1882  (<>),  as  to  the 
letting  of  lands  vested  in  trustees  for  the  benefit  of  the  poor 
of  any  parish  ;  and  the  Municipal  Corporations  Act,  1883  {p), 
s.  8,  as  to  setting  aside  leases  of  charity  lands  in  certain 
cases. 

(h)  Leases  to  Trustees  for  Charitable  Uses. 

Subject   to    the  exemptions  noticed    below,   a    lease  for   Leases  to 
the  benefit  of  any  charitable  uses  is  void  (q)  unless  it  com-  charitable 
plies  with  the  requirements  of  the  Mortmain  and  Charitable  uses. 
Uses  Act,  1888  (/•)  :  that  is,  it  must  be  made  to  take  effect  •"1  &  52  Vict- 

,.        ,      .  .  .  .  c.  42,  s.  4. 

immediately  m  possession  (s)  :  it  must  contain  no  reserva- 
tion or  condition  for  the  benefit  of  the  lessor,  save  only  as 
mentioned  in  the  Act ;  it  must  be  by  deed  executed  in  the 
presence  of  at  least  two  witnesses  (ss) ;  unless  made  in  good 
faith  for  full  and  valuable  consideration,  it  must  be  made 
at  least  twelve  months  before  the  death  of  the  lessor  ;  and 
it  must  within  six  months  after  execution  be  enrolled  in  the 

(m)  Act  of  185"),  s.  48. 

(n)  Charitable  Trusts  Act,  186!)  (32  &  33  Vict.  c.  110),  s.  12. 

(„)  45  &  4f;  Vict.  c.  80.  (p)  46  &  47  Vict.  c.  is. 

(^j  Apparently  this  dues  nut  apply  to  lauds  already  in  mortmain.  Sec 
Walker  v.  Richard  son,  1837,  2  M.  &  W.  882  ;  Att.-Gen.  v.  Glyn,  1841,  12 
Sim.  84  ;  Ashton  v.  Jones,  I860,  28  Beav.  460  (on  9  Geo.  2,  c.  3(5). 

(r)  See  Bunting  v.  Sargent,  1879,  13  C.  1).  330  ;  Churcher  v.  Martin, 
1889,  42  C.  I).  312.  Fur  exemptions  in  the  case  of  leases  for  religious 
purposes,  or  for  the  promotion  of  education,  &c,  see  sect.  7  ;  as  to 
universities  and  colleges,  and  land  assured  for  a  public,  pari;,  elementary 
school-house,  or  public  museum,  sect.  (!  ;  as  to  workmen's  dwelling, 
t lie  Working  Classes  Dwellings  Act,  1890  (53  &  54  Vict.  c.  10)  ;  as  to 
assurances  to  local  authorities,  supra,  p.  38;  and  as  to  exemptions  under 
special  Acts,  see  Tudur's  Charitable  Trusts,  ed.  1889,  p.  432. 

(s)  See  2(i  &  27  Vict,  c,  lOti  ;  infra,  p.  42. 

(.«)  See  Wickliam  v.  Marquis  of  Bath,  1865,  1  E<p  17. 
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Central  Office  of  the  Supreme  Court  (t),  though  in  certain 
cases  the  omission  to  enrol  within  the  time  limited  may  be 
cured  (u).     The  reservations  and  conditions  which  may  be 
made  in  favour  of  the  lessor  (provided  the  same  benefits 
are  reserved  to  persons  claiming  under  the  lessor  as  to  the 
lessor  himself)  are  as  follows :  the  reservation  of  a  pepper- 
corn or  other  nominal  rent ;  of  mines  and  minerals ;  or  of 
any  easement ;  covenants  or  provisions  as  to  the  erection, 
repair,  position,  or  description  of  buildings,  the  formation 
or  repair  of  streets  or  roads,  drainage  or  nuisances,  and 
covenants  or  provisions  of  the  like  nature  for  the  use  and 
enjoyment  as  well  of  the  demised  land  as  of  any  adjacent 
land  ;  a  right  of  re-entry  on  nonpayment  of  any  such  rent  or 
on  breach  of  any  such  covenant  or  provision  ;   and  other 
stipulations  of  a  like  nature  for  the  benefit  of  the  lessor  or 
of  any  person  claiming  under  him. 

The  foregoing  provisions  prima    facie  make  it  impossible 
to  grant  a  lease  for  charitable  uses  (.*■)  at  a  rent  other  than 
nominal,  but   a  lease  at  a  substantial  rent  is  authorized 
under  the  provision  that  if  the  assurance  is  made  in  good 
faith  on  a  sale  for  full  and  valuable  consideration  (//),  that 
consideration  may  consist  wholly  or  partly  of  a  rent  reserved 
to  the  vendor  with  or  without  a  right  of  re-entry  for  non- 
payment.   The  expression  "  on  a  sale  "  includes  the  granting 
of  a  lease,  the  lessee  being  a  purchaser  pro  tanto  (z).     More- 
over, the  practice  of  granting  leases  to  charities  is  expressly 
recognized  by  the  enactment  that  every  deed  or  assurance 
by  which  any  land  shall  have  been  demised  for  any  term 
of  years  for  any  charitable  use  shall  be  deemed  to  have  been 
made  to  take  effect  for  the  charitable  use  thereby  intended 
immediately  from  the  making  thereof,  if  the  term  for  which 
such  land  shall  have  been  thereby  demised  was  thereby 
made  to  commence  and  take  effect  in  possession  at  any  time 
within  one  year  from  the  date  of  such  deed  or  assurance  (a). 

(t)  If  the  charitable    uses  of  the  lease  are  declared   hy  a  separate 
instrument  duly  enrolled,  it  is  not  necessary  to  enrol  the  lease  :  sect.  4  (9). 
(u)  Sect.  "). 

(,-j  Cf.  Doe  v.  Haicthorne,  1818,  2  B.  &  A.  96:    U  ebster  v.  Southey, 
887,  36  C.  D.  9. 
(y)  See  sect.  10. 
{%)   Infra,  ]>.  .r)(j. 
(a)  26  &  -11  Viet.  c.  106. 
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(2)  Restrictions  arising  from  Limited  Interest, 
i.  tenants  in  tail. 

Tenants  in  tail  can  grant  leases  under  the  Fines   and   Leasee  by 
Recoveries  Act,  1833,  but  where  there  is  a  protector  of  the   tai]' 
settlement  (h),  his  consent  is  necessary  to  make  the  lease  a  &  4  Will.  4, 
effectual  against  remaindermen  and  reversioners  subsequent   (;- 74' ss- 15' 34 
to  the  estate  tail.     Leases  under  the  Act  must  be  by  deed,    Sects.  40.  41. 
and  must  be  enrolled  in  the  Enrolment  Department  of  the 
Central  Office  (c)  within  six  months  after  execution,  except 
leases  for  a  term  not  exceeding  twenty-one  years  at  a  rack- 
rent,  or  not  less  than  five-sixths  of  a  rack-rent,  where  the 
term  is  to  commence  from  the  date  of  the  lease  or  from  any 
time  not  exceeding  twelve  months  from  such  date.     Tenants 
in  tail  also  have  the  powers  of  leasing  conferred  upon  a 
tenant  for  life  by  the  Settled  Estates  Act,  1877  (d),  and  the 
Settled  Land  Act,  1882  (e). 

A  lease  for  years  by  a  tenant  in  tail,  not  authorized  bv  Leases  \,y 

,  .     -,  .     .        ,    .       .,  *      tenants  in  tail 

any  statutory  power  or  by  a  power  to  lease  contained  in  the  T10t  j„ 
settlement,  is  not  absolutely  determined  by  his  death,  but  pursuance  of 
the  issue  in  tail  is  at  liberty  either  to  affirm  or  avoid  it 
as  he  may  think  fit  (g).  His  affirmance  may  be  either 
expressed,  or  implied  from  acceptance  of  rent  (//),  or  from 
bringing  an  action  for  recovery  thereof,  or  an  action  of 
waste  (/).  As  against  remaindermen  after  the  estate  tail,  the 
lease  is  void  (&). 

II.    TENANTS   for   life. 

Under  the  S.  L.  A.  1882  (/),  s.  (5,  a  tenant   for  life  (m)   Tenantsfor 
under  any  settlement,  whether  executed  before  or  after  the 

Settled 

(/*)  See  sect.  22  for  definition  of  tin's  phrase.  iqoo  ^  ,■ 

(c)  R.  S.  C.  Ord.  61,  r.  9. 

(</)  Sect.  46.      See  infra,  p.  50. 

(e)  Sect.  58  (1)  (i).     See  infra,  p.  44. 

(/)  For  former  statutory  power  of  leasing,  see  32  Hen.  8,  c.  28, 
repealed  as  to  leases  by  tenants  in  tail  by  19  &  20  Vict.  c.  120,  s.  35. 

(fi)  Co.  Litt.  45  b;  J3ac.  Abr.  (]>.)  651  ;  E.  of  Bedford's  Case,  1586, 
7  Rep   8  a. 

(A)  Doe  v.  Jenkhis,  1829,  5  Bin;^.  4(59,  476;  Dor  v.  Rollings,  1847, 
4  (.'.  B.  188  ;  Stiles  v.  Cowper,  174S,  3  Atk.  p.  (593.  See  Osborn  v.  D.  of 
Mnrlboronnli,  1866,  14  L.  T.  789. 

(0  Bac.  Abr.  (D.)  652. 

(k)  Co.  Litt.  45  b  :  Andrew  v.  Pearce,  1805,  1  B.  &  V.  X.  R.  L58. 

(/)  45  &  46  Vict.  e.  38.  (m)  See  sect.  2  (5)— [1). 
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commencement  of  the  Act  (n),  may  lease  (o)  the  settled 
land  (p)  or  any  part  thereof  or  any  easement,  right,  or 
privilege  of  any  kind  over  or  in  relation  to  the  same,  for 
any  purpose  whatever,  whether  involving  waste  or  not,  for 
any  term  not  exceeding,  (i)  in  the  case  of  a  building  lease, 
ninety-nine  years,  (ii)  in  the  case  of  a  mining  lease,  sixty 
years,  and  (iii)  in  the  case  of  any  other  lease,  twenty-one 
years.  A  lease  to  be  valid  under  the  Act  need  not  expressly 
refer  to  the  Act  (q),  and  apparently  a  tenant  for  life  may 
lease  in  favour  of  his  wife  (?•)• 

The  lease  must  be  granted  by  the  tenant  for  life  in  the 
hond  fide   exercise   of    his   power,    having   regard   to   the 
interests  of  all  parties  (s). 
Requisites.  A  lease  under  the  Act  must  comply  with  the  following 

Sect..  7.  conditions  (0  : — 

(1)  It  must  be  by  deed  (ti),  and  must  be  made  to  take 
effect  ill  possession  (r)  not  later  than  twelve  months  (.r) 
after  its  date.  Consequently  a  sub-lease  for  the  residue 
of  the  term  created  by  the  head  lease  should  not  contain 
a  covenant  for  the  extension  of  the  sub-term  upon  the 
renewal  of  the  head  lease  (ij)  ;  but  upon  a  surrender  and 
new  grant  of  a  head  lease,  the  existence  of  an  unexpired 
suit-lease  does  not  prevent  the  new  lease  from  taking  effect 
in  possession  (z). 

(w)  See  sect.  2  (1). 

[u)  As  to  the  operation  of  the  lease,  see  sect.  20  (1),  (2). 

(p)  As  to  "land,''  sec  note,  supra,  p.  4  ;  as  to  "settled  land,"  set- 
sect.  2  (3).  The  principal  mansion-house  and  the  park  and  lands  usually 
occupied  therewith  cannot  he  leased  without  the  consent  of  the  trustees 
of  the  settlement  or  an  order  of  the  Court  :  S.  L.  A.  1890,  s.  10  ; 
Marquess  of  Ailesbury"s  S.  E.,  1892,  1  Ch.  506  ;  1892,  A.  C.  356.  And 
so  as  to  a  lease  of  easements  over  the  park  :  Sutherland  v.  Sutherland, 
1893,  3  Ch.  169.  As  to  what  is  to  he  deemed  a  principal  mansion-house, 
see  S.  L.  A.  1890,  s.  10  (3).  The  order  is  made  upon  application  by 
summons  at  Chamlers :  b.  L.  A.  Rules,  1882,  r.  -2;  Scton,  5ih  ed.  1517. 

(</)  Mogridge  v.  Glapp,  1892,  3  Ch.  382. 

(/)  Sutherland  v.  Sutherland,  1893,  3  Ch.  169,  p.  196. 

(s)  Sect.  53.     See  Sutherland  v.  Sutherland. 

(t)  As  to  evidence  of  facts  or  calculations  affecting  the  lease,  see 
sect.  7  (5).  As  to  protection  of  lessees  dealing  in  good  faith  with  the 
tenant  for  life,  see  sect.  54. 

(d)  As  to  the  effect  of  the  conveyance,  see  sect.  l'0. 

(v)  See  Sutherland  v.  Sutherland,  1893,  3  Ch.  p.  192. 

(:c)  /.r.  calendar  months:  Interpretation  Act,  18b9  (52  &  53  Vict, 
c.  (53),  s.  3. 

(v)  Re  FameWs  S.  E.,  1880,  33  Ch.  D.  599. 

(z)  Jit  Ford's  S.  /•-'..  1869,  8  Eq.  309. 
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(2)  The  lease  must  reserve  the  best  rent  (a)  that  can 
reasonably  he  obtained  (//),  regard  being  had  to  any  fine 
taken,  and  to  an}'  money  laid  out  or  to  he  laid  out  for  the 
benefit  of  the  settled  land,  and  generally  to  the  circum- 
stances of  the  case.  In  estimating  the  best  rent  in  the 
ease  of  an  agricultural  holding  it  is  not  necessary  to  take 
into  account  against  the  tenant  the  increase  in  the  value  of 
the  holding  arising  from  improvements  made  or  paid  for 
by  him(c).  Under  the  item  "money  laid  out,"  past 
voluntary  expenditure  cannot  be  taken  into  account ;  the 
expenditure  must  have  direct  reference  to  the  granting  of 
the  lease  (d). 

(8)  The  lease  must  contain  a  covenant  by  the  lessee  for 
payment  of  the  rent,  and  a  condition  of  re-entry  on  non- 
payment within  a  time  therein  specified  not  exceeding  thirty 
days.  If  the  time  specified  exceeds  this  limit  the  lease  has 
no  effect  under  the  Act  (e). 

(4)  A  counterpart  is  to  be  executed  by  the  lessee  and 
delivered  to  the  tenant  for  life. 

A  tenant  for  life  when  intending  to  make  an  agreement  Notice  to 
for  a  lease  or  a  lease  must  give  notice  to  each  of  the 
trustees  of  the  settlement  (g)  by  registered  letter,  and  also 
to  the  solicitor  for  the  trustees,  if  known  to  him,  not  less 
than  one  month  before  the  making  of  the  lease  or  a  con- 
tract for  the  same  ()i).  The  notice  may  be  a  notice  of  a 
general  intention  to  lease  (i).  At  the  date  of  the  notice  the 
number  of  trustees  must  be  not  less  than  two,  unless  a 
contrary  intention  is  expressed  in  the  settlement.    A  person 

(a)  See  sect.  2  (10)  (ii.).  As  to  relaxation  of  this  requirement  in  the  case 
of  working  men's  dwellings,  see  the  Housing  of  the  Working  Classes  Act, 
1890  (53  '&  54  Vict.  c.  70),  s.  74,  and  S.  L.  A.  1890,  s.  18  ;  and  as  to' 
small  holdings,  the  Small  Holdings  Act,  1892  (55  &  56  Viet.  c.31),s.  12. 

(//)  See  Sutherland  v.  Sutherland,  189.3,  3  Ch.  p.  195. 

(c)  Agricultural  Holdings  (England)  Act,  1883  (46  &  47  Vict,  c  01) 
s.  43. 

(<l)  lie  Chawner's  S.  E.,  1892,  2  Ch.  p.  196. 

(e)  Of.  Doe  v.  Burrough,  1844,  6  Q.  B.  229. 

(</)  That  is,  trustees  of  the  settlement  for  the  purposes  of  the  S.  L.  A. 
See  s.  2  (8)  ;  S.  L.  A.  1890,  s.  lo.  As  to  appointment  of  trustees,  sec 
S.  L.  A.  1882,  s.  38  ;  and  of  new  trustees,  Trustee  Act,  1893,  s.  47. 

[h)  lie  Bentley,  Wadcx.  Wilson,  1885,  54  L.  J.  Ch.  782.    Any  truster. 
by  writing  under  his  hand,  may  waive  notice  either  in  any  particular  case, 
or  generally,  and  may  accept  less  than  one  month's  notice  •  S    L     \ 
1884,  s.  5  (3).  (i)  S.  L.  A.  1884,  s.  5  (1). 


trustees. 
Sect.  45. 
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Leases  not 
exceeding 
twenty-one 

years. 

Settled  Land 
Act,  1890,  s.  7. 


Surrenders 
and  contracts. 
Settled  Land 
Act,  1882. 
a.  13. 


dealing  in  good  faith  with  the  tenant  for  life  is  not  con- 
cerned to  inquire  respecting  the  giving  of  the  notice  (A-)  ; 
and,  in  the  case  of  a  lease  where  no  fine  is  taken,  it  seems 
that  the  lessee  need  not  inquire  as  to  the  existence  of 
trustees  (I),  though  in  the  case  of  a  purchase  or  of  a  lease 
at  a  fine  (which  is  capital  money  (w))  there  must  be  trustees 
at  the  time  of  completion  to  receive  the  purchase-money 
or  tine  (»)  •  But  the  Court  will  restrain  the  granting  of 
the  lease  till  trustees  have  been  appointed  and  notice 
given  (o)  ;  and  it  seems  that  the  lease  will  be  bad  if  the 
lessee  actually  knows  that  there  are  no  trustees  (]>).  The 
trustees  to  whom  notice  is  given  incur  no  liability  by 
remaining  passive  (</).  If  a  difference  arises  between  them 
and  the  tenant  for  life  respecting  the  exercise  of  the  power 
of  leasing  or  any  matter  relating  thereto,  either  party  is  at 
liberty  to  apply  (/•)  to  the  High  Court  for  directions  (s). 

In  the  case  of  leases  not  exceeding  twenty-one  years, 
provided  the  rent  is  the  best  that  can  be  reasonably  obtained 
without  fine,  and  that  the  lessee  is  not  exempted  from 
punishment  for  waste  (ss),  the  following  relaxation  of  the 
above  provisions  is  allowed: — No  notice  need  be  given  under 
sect.  45  of  the  Act  of  1882 ;  there  need  not  be  any  trustees 
of  the  settlement  for  the  purposes  of  the  S.  L.  Acts  ;  and  the 
lease  may  be  by  writing  under  hand,  with  an  agreement  in 
lieu  of  a  covenant  for  pa}'ment  of  rent,  provided  the  term 
does  not  extend  beyond  three  years  from  the  date  of  the 
writing. 

A  tenant  for  life  may  accept  surrenders  of  leases  (/),  and 
may  grant  new  leases  (t).  On  a  surrender  of  a  lease  in 
respect  of  a  part  only  of  the  land  or  of  the  mines  and 
minerals  leased,  the  rent  may  be  apportioned  (//).     He  may 

(k)  See  Dale  of  Marlboro uqh  v.  Sartoris,  1886,  32  C.  D.  p.  623. 

(I)  Mogridge  v.  Clapp,  1892,  3  Ch.  382. 

(//(.)  S.  L.  A.  1884,  s.  4. 

(n)  Hattea  v.  Russell,  18S8,  38  C.  D.  334. 

(o)  Wheelwright  v.  Walker,  1883,  23  C.  D.  752  ;  Mogridge  v.  Clapp, 
1892,  3  Cli.  p.  400. 

(p)  Hughes  v.  Fatmgan,  1891,  30  L.  R.  Ir.  111.  (q)  Sect.  42. 

(r)  By  summons  in  Chambers  :  S.  L.  A.  Rules,  1882,  r.  2. 

(.<)  Sect.  44.  There  is  no  provision  ensuring  a  trustee  who  applies  his 
costs  of  the  application. 

(ss)  See  infra,  p.  50,  note  (/;). 

(t)  S.  L.  A.  1882,  s.  13.     See  Easton  v.  Penny,  1892,  67  L.  T.  290. 

(u)    Sect.   13  (2). 
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also  contract  for  leases  and  for  surrenders  of  contracts  for 
leases,  and  such  contracts  will  bind  his  successors  in 
title  (r).  Similarly  a  tenant  for  life  can  give  effect  to  a 
contract  for  a  lease  made  by  his  predecessor  in  title,  or  to 
a  covenant  for  renewal,  where  such  lease,  if  made  by  the 
predecessor,  would  he  binding  on  the  successor,  or  where 
such  covenant  could  be  enforced  against  the  owner  for  the 
time  being  of  the  settled  land  (,<)  ;  and  can  confirm  a  void 
or  voidable  lease  provided  the  lease  when  confirmed  is  such 
as  might  at  the  date  of  the  original  lease  have  been  lawfully 
granted  under  the  Act  or  otherwise  (./•). 

The  provisions  of  the  S.  L.  Act  do  not  abridge  other  Effect  of  S.L. 
powers  for  the  time  being  subsisting  under  a  settlement  (.?/) ;  Ao*',.s  "" 
but,  save  in  the  case  of  settlements  within  the  meaning 
of  sect.  63  (z),  the  consent  of  the  tenant  for  life  (a)  is 
required  for  their  exercise  for  any  purpose  provided  for  in 
the  Act  (/>).  Where  there  is  an  order  granting  a  power 
of  leasing  under  the  Settled  Estates  Act,  1877,  an  order 
should  be  obtained  staying  such  existing  order  before  the 
powers  of  the  S.  L.  Acts  are  exercised  (c). 

Special    provision    is  made  by  sect.  8  of   the  S.  L.  A.    Building 
1882,  as  to  the  terms  on  which  building,  repairing  (d),  and   leases- 
improving  (e)  leases  may    be    granted.      A   nominal    rent   Sect.  8. 
may  be  reserved  for  the  first  five  years,  and,  subject  to 
certain  restrictions,  where  the  land  is  contracted  to  be  leased 
in    lots,  the   entire   rent  may  be  apportioned   among   the 
various  lots  (/).     Under  sect.  2  of    the  S.  L.  A.  1889,  a 
building  lease  or  agreement  may  be  granted  with  an  option 
of  purchase,  subject  to  the  provisions  of  the  section.     On 
the  grant  of  a  building  lease  the  tenant  for  life  may  cause 
parts  of  the  settled  land  to  be  laid  out  for  streets,  squares, 
gardens,  or  other  open  spaces,  with  drains,  &c.  (//). 

(!-)  Sect.  31.     See  Davis  v.  Harford,  1882,  22  C.  1).  128. 
(as)  Sect.  12.     Re  Kemeys-Tynte,  1892.  2  Ch.  211. 

(;/)  Sects.  56,  57.  («)  S.  L.  A.  1884,  s.  (J  (1).    Seeinfra,  p.  49. 

(a)  Or,  where  two  or  more  persons  constitute  the  tenant  lor  life,  the 
consent  of  any  one  of  them  ;  S.  L.  A.  1884,  s.  (5  (2). 
(?»)  Re  Atherton,  W.  N.  1891,  p.  85. 

(c)  Re  Poole's  Settlement,  1884,  50  L.  T.  585. 

(d)  Truscott  v.  Diamond  Hod-  Boring  Co.,   1882,   20  C.  1).   251  ;  Re 
Darnell's  S.  E.,  1894,  3  Ch.  503.  (e)  See  sect.  2  (10)  (iii). 

(/)  As  to  leases  of  lots  after  the  agreed  rent  has  heen  already  secured 
by  the  earlier  leases,  see  Re  Sabin,  W.  N.  1885,  p.  197. 
(fir)  S.  L.  A.  1882,  s.  16. 


leasing. 
Sect,  14 
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Miningleases.       In  mining  leases  (h)  the  rent  may,  under  sect.  9  of  the 
Sect.  '.i.  S,  L.  A.  1882,  be  made  to  vary  with  the  acreage  worked 

or  the  quantity  or  price  (i)  of  the  minerals  worked,  and 
a  fixed  or  minimum  rent  may  lie  reserved.  The  lease  may 
also  be  made  partly  in  consideration  of  the  execution  of 
improvements  authorized  by  the  Act  for  mining  purposes  (k). 
Unless  a  contrary  intention  is  expressed  in  the  settlement!/), 
a  proportion  of  the  rent — three-fourths  if  the  tenant  for 
life  is  impeachable  for  waste  in  respect  of  minerals  (m) ; 
otherwise  one-fourth — must  be  set  aside  as  capital  (mm). 
Sect.  10.  The  statutory  terms  of  building  and  mining  leases  may, 

by  order  of  the  Court  (it),  be  varied  where  such  variation  is 
required  by  local  custom,  or  where  it  would  be  difficult  to 
adopt  the  statutory  terms. 
Power  to  A  tenant  for  life  may  grant  to  a  tenant  of  copyhold  or 

coDvholders  customary  land,  parcel  of  a  manor  comprised  in  the  settle- 
Licences  for  ment,  a  licence  to  make  any  such  lease  of  that  land,  or  of 
a  specified  part  thereof,  as  the  tenant  for  life  is  empowered 
by  the  Act  to  make  of  freehold  land.  The  licence  may  fix 
the  annual  value  whereon  fines,  fees,  or  other  customary 
paj-ments  are  to  be  assessed,  or  the  amount  of  those  fines, 
fees,  or  payments.  The  licence  must  be  entered  on  the 
court  rolls  of  the  manor. 
Persons  Each  of  the  following  persons,  when  his  estate  or  interest 

having  j    ^  ij0sSession  (  .a    }ias  the  powers  of  leasing  conferred  on 

the  powers  1  .  . 

of  a  tenant  for  a  tenant  for  life  {<])  by  the  S.  L.  A.  1882: — -(i)  a  tenant  in 

tail  (special  provision  being  made  with  respect  to  tenants  in 

Act.  1882.        t;lil  wno  are  restrained  b}7  statute  from  barring  the  estate 

s.  58.  tail)  ;   (ii)  a  tenant  in  fee  simple  with  an  executory  limitation 

{h)  Of.  S.  L.  A.  1882,  s.  2  (10)  (ii.)  (iv.).  And  as  to  dealing  separately 
with  the  surface  and  the  minerals,  sec  sect.  17  (1). 

(t)  S.  L.  A.  1890,  s.  8. 

(k)  See  sect.  25  (xixA 

(/)  1).  of  Newcastle's  Estates,  1883,  24  < '.  1).  120  ;  Re  Bagot's  Settlement, 
1894,  1  Ch.  177,  p.  184. 

(m)  Re  Ridge,  1885,  31  C.  I).  504. 

(nun)   Sect.  1  I. 

(n)  S.  L.  A.  Rules,  1882,  r.  9.  Sec  Seton,  5th  ed.  p.  1514.  As  to 
application  on  behalf  of  an  infant  having  the  powers  of  a  tenant  for  life, 
see  Cecil  v.  Langdon,  188(5.  54  L.  T.  418. 

(p)  See  Re  Atkinson,  188(5,  31  C.  1).  p.  580  ;  Re  Morgan,  188?..  24 
C.  D.  p.  116  ;  Re  Jones,  1884,  2(5  C.  D.  p.  744  ;  Re  Olitheroe  Estate,  1885, 
31  C.  D.  135  ;  Re  Strangways,  1886,  :54  C.  1).  423. 

(q)  Where  in  the  events  which  happen  the  estate  devolves  upon  the 
heir-at-law  of  the  .settlor  for  his  life,  see  Ri  Atherton,  W.  N.  1891,  85. 
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over  on  failure  of  his  issue  or  in  any  other  event  (r)  ; 
(iii)  a  person  entitled  to  a  base  fee  :  (iv)  a  tenant  for  years 
determinable  on  life,  not  holding  merely  under  a  lease  at  a 
rent  (s) ;  (v)  a  tenant  for  the  life  of  another,  not  holding 
merely  under  a  lease  at  a  rent ;  (vi)  a  tenant  for  his  own  or 
any  other  life,  or  for  years  determinable  on  life,  whose  estate 
is  liable  to  cease  in  any  event  during  that  life,  whether  by 
expiration  of  the  estate,  or  by  conditional  limitation  (t),  or 
otherwise,  or  to  be  defeated  by  an  executory  limitation  over, 
or  is  subject  to  a  trust  for  accumulation  of  income  for  pay- 
ment of  debts  or  other  purposes  (u)  ;  (vii)  a  tenant  in  tail 
after  possibility  of  issue  extinct  ;  (viii)  a  tenant  by  the 
curtesy  (.r) :  and  (ix)  a  person  entitled  to  the  income  of  land 
under  a  trust  or  direction  for  payment  thereof  to  himself 
during  his  own  or  any  other  life,  whether  subject  to  expenses 
of  management  or  not  0/),  or  until  sale  of  the  land,  or  until 
forfeiture  of  his  interest  on  bankruptcy  or  other  event. 

Land  which  is  subject  to  a  trust  or  direction  for  sale  and   Settlement 
for  the  application  of  the  income  till  sale  for  the  benefit  of  hy  ™a7  of  , 

.,  .  trust  for  sale. 

any  person  tor  lite,  whetlierabsolutely  or  subject  to  restriction,   settled  Land 

is  deemed  to  be  settled  land  ;  the  instrument  under  which  Art,  1882. 

the  trust  arises  is  deemed  to  be  a  settlement  (z)  ;  the  person 

beneficially  entitled  to  the  income  is  deemed  tenant  for  life  ; 

and  the  trustees  for  sale  are  for  the  purposes  of  the  Act 

trustees  of  the  settlement  (a).     Consequently  the  tenant  for 

life,  as  thus  denned,  has  the  statutory  power  of  leasing, 

and  is,  in  general,  entitled  to    be  let  into  possession  (//). 

But  in  order  to  avoid  a  conflict  between  the  powers  of  the 

tenant  for  life  and  the  trustees,  the  tenant  for  life  cannot 

exercise  his  powers  under  sect.  63  without  the  leave  of  the 

(/•)  See  Conveyancing  Act,  1882,  s.  10. 

(«)  Re  Hazle's  S.  E.,  1885,  29  C.  J).  78. 

(t)  lit  Paget's  S.  E.,  1885,  130  C.  D.  1(51. 

(«.)  Williams  v.  Jenkins,  189:$,  1  Ch.  TOO.  Of.  Re  Strangways,  1880, 
34  C.  D.  423. 

(x)  Mogridge  v.  Clapp,  1892,  3  Ch.  382.     See  S.  L.  A.  1884,  s.  8. 

{y)  Removes,  1884,  26  C.  1).  736  ;  lie  Glitlieroe  Estate,  188."),  31  C.  D. 
135  ;  Clarke  v.  Thornton,  1887,35  C.  1  >.  p.  311  ;  but  a  discretionary  trust 
i'or  payment  is  not  sufficient:  Re  Atkinson,  1886,  31  ('.  ]).  577.  Of  Re 
Home's  S.  E.,  1888,  39  Ch.  84. 

(;.)  See  Re  Earle  and  Webster's  Contract,  1883,  24  C.  D.  144  ;  Re  Kidge, 
1885,  31  C.  D.  504. 

(a)  For  a  ease  where  the  section  was  held  not  to  apply,  the  trust  for 
pale  being  postponed,  see  lie  Homes  S.  K.,  1888,  39  ('.  1X84. 

{!>)  ReBagofs  Settlement,  1894,  1  Ch.  177. 

L.T.  E 
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Court,  and  while  the  order  giving  leave  is  in  force,  any  trust 
or  power  for  the  same  purpose  cannot  be  executed  (<•).  But, 
before  such  order,  the  trustees  can  execute  the  trust  without 
the  consent  of  the  tenant  for  life,  notwithstanding  sect.  56  of 
the  S.  L.  A.  1882  (d).  Thus  a  lease  cannot  be  made  by  a 
tenant  for  life  of  proceeds  of  sale  under  a  trust  for  sale  except 
with  the  sanction  of  the  Court  (e). 
Powers  of  Under  the  Settled  Estates  Act.  1877  (/),  persons  entitled 

life'Tinder         *°    *ne  possession  (g)  or  to   the  receipt  of  the   rents   and 
Settled  profits  of  any  settled  estates  for  an  estate  for  any  life  ( //) ,  or 

for  a  term  of  years  determinable  with  any  life  or  lives,  or  for 
any  greater  estate,  under  a  settlement  made  since  November 
1st,  1856  (sect.  57),  unless  the  settlement  contains  an  express 
declaration  to  the  contrary,  and  also  any  person  entitled  to 
the  possession  or  to  the  receipt  of  the  rents  and  profits  of 
any  unsettled  estate  as  tenant  by  the  curtesy  or  in  dower, 
may,  without  any  application  to  the  Court,  demise  the  same 
or  any  part  thereof,  except  the  principal  mansion-house  and 
demesnes  and  other  lands  usually  occupied  therewith. 
Requisites  tor  The  term  must  not  exceed  twenty-one  years  for  estates  in 
England,  and  thirty-five  years  in  Ireland,  and  the  lease 
must  take  effect  in  possession  at  or  within  one  year  next 
after  the  making  thereof.  Every  such  demise  must  be  made 
by  deed  at  the  best  rent  that  can  reasonably  be  obtained  (■/) , 
without  any  fine  or  other  benefit  in  the  nature  of  a  fine,  and 
the  rent  must  be  incident  to  the  immediate  reversion.  The 
demise  must  not  be  made  without  impeachment  of  waste  (k)  ; 
it  must  contain  a  covenant  for  payment  of  the  rent,  and 
such  other  usual  and  proper  covenants  as  the  lessor  shall 
think  fit,  and  also  a  condition  of  re-entry  on  non-payment 
of  the  rent  for  a  period  of  not  less  than  twenty-eight  days ; 
and  a  counterpart  must  be  executed  by  the  lessee  (/). 

(c)  S.  L.  A.  1884,  s.  7.  (</)  Sect.  6  (1). 

(«)  Re  DanieWs  S.  E.,  1894,  3  Ch.  5<>3.         (/)  40  &  41  Vict.  c.  18. 

ig)  See  Taylor  v.  Taylor,  1875,  20  Eq.  297. 

(/()  A  tenant  in  tail  after  possibility  of  issue  extinct  is  to  lie  deemed  to 
be  a  tenant  for  lite.     See  s.  2.         (i)  lie  Rawlins7  Estate,  1865,  1  E<p  28G. 

(/.■)  Hence  it  must  not  exempt  the  lessee  from  liability  lor  "  fair  wear 
and  tear  and  damage  by  tempest  "  :  Davies  v.  Davies,  1888,  38  C.  D.  499. 
See  Article  in  37  Sol.  Journ.  p.  76. 

(/)  See  also  sects.  47,  48.  As  to  licences  to  copyhold  tenants  to  grant 
leases,  see  sect.  9.  This  Act  is  still  occasionally  useful,  as  where  there 
are  no  trustees  for  the  purpose  of  the  S.  L,  Acts. 
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Leases  by  a  tenant  for  life,  not  authorized  by  any  statu-    Lenses  bv 
tory  power  or  by  a  power  contained  in  the  settlement,  are  [f(£a"0*  jn 
valid  during  the  life  of  the  lessor  (m),  even  though  his  estate   pursuance  of 
comes  to  an  end  by  forfeiture  or  surrender  (n),  but  on  his 
decease  become  absolutely   void  (o),  and  incapable  of  con- 
firmation by  the  succeeding  owner  (p).     But  anew  tenancy 
from  year  to  year  may  be  created  by  his  acceptance  of  rent 
from  the  tenant  (7),  and  where  the  succeeding  owner  has 
knowingly  permitted  or  encouraged    the  lessee  to  expend 
money  in  improvements  on   the  premises,  he  will  not  be 
allowed  to  eject  the  lessee  (r). 

As  to  leases  by  tenants  for  terms  of  years,  see  Underleases, 
infra,  Chap.  IV.,  sect.  IB. 

III.    LEASES    BY    THE    COURT. 

The  Settled  Estates  Act,  1877  (*),  empowers  the  Court  (t),    rjeases  b?  thc 

.„..,,,  .  ,  .     .  ■    ^  ^  ^      Court. 

if  it  shall  deem  it  proper  and  consistent  with  a  due  regard.   ,,  ...   . 

1       L  °  Settled 

to  the  interests  of  all  parties  entitled  under  the  settlement,  to  Estates  Act, 
authorize  leases  (sect.  4),  or  preliminary  contracts  for  leases  ls"- 
(sect.  8),  either  of  the  whole  or  any  parts  (sect.  6),  of  any 
settled  estates,  or  of  any  rights  or  privileges  over  or  affecting 
any  settled  estates  {u),  for  any  purpose  whatsoever,  whether 
involving  waste  or  not,  subject  to  the  conditions  specified 
in  the  Act  (x). 

Every  such  lease  must  be  made  to  take  effect  in  posses-  Requisites  for 
sion  at  or  within  one  year  after  the  making  thereof,  and 


leases. 


(//<)  Brugge  v.  Wiseman,  1615,  1  Brown.  &  G.  22.  As  to  agreements 
for  leases  by  a  tenant  for  lite  in  excess  of  his  power,  see  infra,  p.  56. 

(n)  Sutton's  Case,  1701,  12  Mod.  :>57. 

{o)  Doe  v.  Butcher,  1778,  1  Dougl.  50  ;  Doe  v.  Archer,  1796,  1  B.  &  P. 
531  ;  Roe  v.  Ward,  1789,  1  H.  Bl.  96.  But  under  14  &  15  Vict.  c.  25, 
the  tenant  at  rack  rent  of  a  farm,  whose  tenancy  determines  by  the  death 
of  his  landlord,  is  entitled,  instead  of  emblements,  to  hold  the  farm  till 
the  expiration  of  the  current  year  of  the  tenancy  :  Infra,  p.  498. 

[p]  Ludford  v.  Barber,  1786,  1  T.  H.  90  ;  James  v.  Jenkins,  1757,  Bull. 
N.  P.  96  b  ;  Jenkins  v.  Church,  1776,  Cowp.  482. 

(q)  Smith  v.  Widlake,  1«77, 3  C.  P.  1).  10  ;  Doe  v.  Watts,  1797,7  T.  R. 
83.     See  infra,  Chap.  II.,  sect.  3. 

(r)  Stiles  v.  Cuwpee.  174S,  3  Atk.  692.  See  Dann  v.  Spurrier,  1802, 
7  Yes.  231,  235  ;  Pilliiui  v.  Armitage,  1806,  12  Ves.  78,  88. 

(k)  40  &  41  Vict.  c.  18. 

[t)  I.e.  the  Chancery  Division  of  the  Hi<,di  Court  ;  and  also  as  to  estates 
within  their  respective  jurisdictions,  tlie  Palatine  Courts  of  Lancaster  and 
Durham,  sect,  44  ;  52  &  53  Vict.  c.  47.  s.  10. 

(//)  See  the  definition  of  "  settlement  :  and  "  settled  estates  "  in  sect.  2. 

(a:)  See  sect.  48  as  to  evidence  ofexecution  of  counterpart  by  lessee. 

E  2 
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the  term  created  must  not  exceed  :  for  an  agricultural  or 
occupation  lease,  twenty-one  years  in  England  and  thirty- 
five  years  in  Ireland ;  for  a  mining  lease,  or  a  lease  of  water- 
mills,  way-leaves,  water-leaves,  or  other  rights  or  easements, 
forty  years  ;  for  a  repairing  lease,  sixty  years  ;  and  for  a 
building  lease,  ninety-nine  years.  But  any  such  lease 
(except  an  agricultural  lease)  may  be  for  such  term  as  the 
Court  directs,  where  the  Court  is  satisfied  that  it  is  the 
usual  custom  of  the  district,  and  beneficial  to  the  inherit- 
ance, to  grant  the  lease  for  a  longer  term  than  the  term 
hereinbefore  specified  in  that  behalf ;  though  the  Court 
may  not  authorize  any  lease  which  could  not  have  been 
authorized  in  the  settlement  by  the  settlor  (sect.  39),  or 
where  a  private  Bill  for  the  same  purpose  has  been  rejected 
by  Parliament  (sect.  32)  (//). 

IV.    LEASES     UNDER    POWERS. 

Leases  under        Settlements  and  wills  often  expressly  empower  tenants  in 
powers.  £ajj  or  for  j-j:^  or  trustees  (z) ,  to  grant  leases.     To  these 

powers  of  leasing  there  are  generally  attached  conditions 
and  restrictions  which  must  be  carefully  observed  by  the 
person  exercising  the  power,  or  the  lease  made  under  it 
will  be  void  as  against  persons  entitled  in  remainder  or 
reversion  (a),  except  in  the  cases  provided  for  by  the  statutes 
mentioned  hereafter.  And,  apart  from  express  restrictions, 
a  lease  made  upon  improper  terms  may  be  void  as  a  fraudu- 
lent or  unfair  execution  of  the  power  (b).     Leases  not  made 

(;/)  See  sect.  4  as  to  the  other  conditions  to  be  observed.  As  to  best 
rent  see  Re  Rawlins'  Estate,  1865,  1  Eq.  286.  As  to  capitalizing  part  of 
a  nailing  rent,  sects.  4,  34  ;  Re  Maynard,  1899,  43  Sol.  Journ.  676  ; 
as  to  surrender  and  renewal  of  leases,  sect.  7  ;  Easton  v.  Penny, 
1892,  67  L.  T.  290  ;  as  to  approving  particular  lease  or  vesting  general 
power  of  leasing  in  trustees,  sects.  10,  13  ;  Re  Houghton's  Estate,  W.  N. 
1894,  p.  20  ;  as  to  execution  of  lease,  sect.  12  ;  and  as  to  its  validity, 
sect.  40.  Cf.  Conveyancing  Act,  1881,  s.  70  (1),  (2).  The  settlement  can 
by  express  declaration  exclude  the  powers  of  the  Act,  sect.  38  ;  Re  Peahens 
N.  E.,  1893,  3  Ch.  430.  As  to  leases  of  copyholds,  sect.  56  ;  Easton  v.  Penny, 
supra.     And  as  to  procedure,  sects.  11,  23 — 31,  41. 

(;j)  AVhere  a  power  is  given  to  trustees  who  disclaim,  it  cannot  be 
exercised  by  the  heir-at-law  on  whom  the  estate  devolves  :  Robson 
v.  Flight,  1865,  4  D.  J.  &  S.  608. 

(«)  Due  v.  L'avan,  1794,  5  T.  R.  567.  Though  supported  at  law  by 
the  legal  estate  in  the  trustees,  the  lease  will  be  bad  inequity  as  a  breach 
of  trust  :  Bowes  v.  East  London  Waterworks  Co.,  1818,  3  Mad.  375,  383  ; 
Jac.  324.  And  as  to  conformitv  between  the  lease  and  the  power  see 
Dot  v.  Wilson,  1822,  5  B.  &  A.  363. 

(b)  Taylor  v.  Horde,  1757,  1  Burr.  p.  125. 
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in  accordance  with  the  terms  of  the  power  are  good,  how- 
ever, as  between  the  parties  to  them,  by  way  of  estoppel  (c). 

In  the  construction  of  powers  the  intention  of  the  parties   Construction 
is  to  prevail  (d)  ;    hut,  subject  to  this,  it  seems  that  the   o£  Powers- 
restraint  of  the  power  is  to  be  taken  strictly  against  the 
tenant  for  life,  and  liberally  for  the  remainderman  (e). 

The  restrictions  contained  in  powers  of  leasing  have 
reference  to — 

(1)  The  property  allowed  to  !><•  leased. — Under  a  power  to 
lease  "lands  usually  demised,"  it  seems  that  lands  which 
have  not  been  in  lease  within  twenty  years  previously  can- 
not be  demised  (/).  But  lands  which  have  been  previously 
leased,  although  not  before  leased  together,  may  be  included 
in  the  same  lease  (//).  Where  in  a  settlement  there  was  a 
power  to  let  any  part  of  the  settled  estates  "  so  as  the  usual 
rents"  were  reserved,  a  lease  of  tithes  which  had  never 
before  been  let  was  held  void  (//).  A  power  to  lease  lands 
"or  any  part  thereof"  will  not  authorize  a  lease  of  part 
of  the  lands  with  a  right  or  easement  over  the  rest  (i). 

If  the  power  does  not  mention  mines,  a  lease  may  be 
made  of  open  mines,  but  not  of  unopened  mines ;  if  the 
power  specifies  mines,  and  there  are  any  open  mines  on 
the  lands,  then  such  open  mines  only  can  be  leased  ;  but 
if  there  are  no  open  mines  on  the  lands,  then  a  lease  may 
be  made  of  unopened  mines  (k). 

(2)  The  kind  of  lease  to  he  granted. — Under  a  power  to 
grant  building  leases,  a  mere  repairing  lease,  not  containing 
any  obligation  to  build,  will  be  invalid  (/),  Under  a  power 
to  grant  repairing  leases,  a  lease  containing  the  ordinary 
covenants  to  repair  and  to  deliver  up  in  repair  will  be 
valid  without  any  express  covenant  to  spend  a  particular 

(c)  Yelhwly  v.  Gower,  1855,  11  Ex.  274.     See  infra,  p.  74. 

[d)  Pomery  v.  Partington,  I  7!X>,  3  T.  1!.  665  ;  as  to  ilie  construction 
of  powers  to  lease,  see  Sjug.  Powers,  Ch.  is  ;  Vivian  v.  Jegon,  1S6H, 
L.K.3H.  L.  285. 

(?)  Urbtj  v.  Mohan,  170H,  Gjlb.  Eq.  R.  p.  58. 

(  f)  Sug.  Powers,  728.     See  Co.  Litt.  44  b. 

(g)  Doev.  Stephens,  1846,  6 Q.  15.  208  ;  Doe  v.  Rendle,  1814, 3 M.  &  S.  99. 

(Il)  Pomery  v.  Partington,  1790,  3  T.  K.  (J65. 

(0  Dayrell  v.  Hoare,  1840,  12  A.  &  E.  356. 

(/;)  Cltgg  v.  Ron-land,  18bT>,  2  Eq.  K>0.  Karwell  on  Powers,  2nd  ed., 
p.  U02  ;  MacSwimiev  on  Mines,  2na  ed.,  p.  184. 

(/)  Jonrs  v.  Verney,  173!),  Willea,  169;  Hallett  to  Martin,  1883,  24 
C.  1).  624. 
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sum  in  repairs  (m).  In  a  case  where  the  tenant  for  life  was 
authorized  to  grant  such  mining  lease  as  he  should  think 
proper,  it  was  held  that  he  might  grant  a  lease  at  a 
peppercorn  rent  by  way  of  mortgage  for  securing  a  sum 
paid  to  himself  (it). 

(3)  The  length  of  lease  to  be  granted. —  Under  a  power  to 
lease  for  not  exceeding  twenty-one  years,  or  for  three  lives, 
a  lease  cannot  be  made  for  ninety-nine  years  determinable 
on  three  lives (o).  Of  course  a  lease  maybe  made  for  a 
less  interest  than,  but  of  the  same  nature  as,  that  specified 
in  the  power  (;>).  And  under  a  power  to  lease  for  not 
exceeding  twenty-one  years  a  lease  may  be  made  for  twenty- 
one  years  determinable  at  seven  or  fourteen  years  at  the 
option  of  either  lessor  or  lessee  (q).  Where  under  a  similar 
power  a  lease  had  been  granted  for  twenty-six  years,  it  was 
held  valid  for  twenty-one  (/•). 

If  no  term  is  mentioned  in  the  power,  the  provisions  of 
the  instrument  creating  the  power  will  be  looked  at  to  see 
whether  any  intention  appears  as  to  the  length  of  leases  to 
be  granted  (s). 

(4)  The  rent  to  he  reserved. — Under  a  power  to  lease  "at  the 
best  rent,"  of  course  no  fine  nor  anything  in  the  nature  of 
a  fine  can  be  taken  on  the  lease.  One  criterion  as  to  whether 
the  best  rent  has  been  obtained  is  whether  the  lessor  has 
got  as  much  for  his  successors  as  he  has  for  himself ;  if  he 
has  got  more  for  himself  than  for  his  successors,  that  is 
decisive  evidence  against  him  (/).  J  Jut  even  if  the  lease  is 
fair  in  this  respect  it  will  be  invalid  if  it  does  not  reserve 
the  best  rent  which  a  prudent  owner  could  obtain.  The 
lessor  need  not  accept  the  highest  offer  of  rent.  It  is  proper 
to  have  regard  to  other  considerations,  such  as  the  solvency 
and  eligibility  of  the  tenant  (u),  but  a  lease  must  not  be 

(in)  Easton  v.  Pratt,  1863, 2  H.&C.  676;  Truscott  v.  Diamond  Rock  Boring 
Co.,  1882,  20  C.  D.  251.         (n)  Mostyn  v.  Luncaster,  188:},  2:5  C.  I).  583. 

(o)  Hoe  v.  Prideaux,  1808,  10  East,' 158. 

lp)  Isherwood  v.  Oldknow,  1815,  3  M.  &  S.  382. 

((/)  Edwards  v.  Millhauk,  1859,  4  Drew.  606;  Musketry  v.  Chinnery, 
1835,  LI.  &  Goo.  229.     But  see  Lowe  v.  Swift,  1814,  2  Ball  &  15.  536. 

(/•)  Campbell  v.  Leach,  1775,  2  Anil).  740. 

(.s)  Vivian  v.  Jegon,  18(57,  L.  R.  2  C.  P.  422,  L.  1!.  3  H.  L.  285.  See 
Sheehy  v.  Muskerry,  1848,  1  H.  L.  0.  576. 

(t)  Montgomery  v.  E.  of  Wemiss,  1817,  5  Dow,  ]>.  .'544. 

(u)  Doe\.  Radcliffe,  1808,  10  East,  278;  Ihjas  v.  Cruise,  1845,  2 
Jo.  &  Lat.  460.  482. ' 


in  possession. 
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granted  at  less  than  the  best  rent  in  consideration  of  the 
tenant's  executing  improvements  on  the  demised  property  {x ). 
The  rent  must  be  reserved  at  the  same  rate  throughout  the 
Avliole  term  granted  by  the  lease  (//). 

Under  a  power  to  grant  a  lease  containing  "  usual 
covenants,"  the  covenants  to  be  inserted  are,  it  is  conceived, 
such  as  would  be  inserted  in  a  lease  which  is  stipulated  to 
contain  such  covenants  (:).  If  the  power  requires  that  the 
lessee  shall  not  be  made  dispunishable  for  waste,  a  covenant 
by  tl.e  lessor  to  keep  a  part  of  the  premises  in  repair  renders 
the  lease  invalid,  since  it  impliedly  permits  the  lessee  not 
to  repair  (a) . 

A  power  to  grant  leases  "  to  any  person  or  persons"  the 
trustees  should  think  tit  authorizes  a  lease  to  a  limited 
company  (b). 

Unless  the  power  expressly  or  impliedly  (c)  authorizes  Lease  mu:t  b« 
leases  in  reversion,  the  lease  must  be  made  to  begin  at 
once  (d),  and,  it  would  seem,  must  be  made  to  take  effect  in 
possession  (e) ;  but  the  lease  may  contain  a  covenant  for 
renewal,  and  when  the  time  for  renewal  comes  a  fresh 
lease  may  be  granted  according  to  the  covenant,  provided 
the  terms  as  to  rent  and  otherwise  are  then  proper  for  a 
lease  granted  in  pursuance  of  the  power  (/).  So  an  agree- 
ment for  a  new  lease  made  before  the  expiration  of  the  old 
lease  is  good  (g).  A  lease  is  treated  as  a  lease  in  possession 
although  the  premises  are  occupied  by  tenants  at  will  or 
yearly  tenants,  if  they  are  directed  by  the  lessor  to  pay 
their  rents  to  the  lessee  (//). 

(./)  Roc  v.  ArchUsliO'p  of  York,  1805,  (i  East,  86.  But  >ee  Shannon  v. 
Bradstreet,  1803,  1  Sell.  &  Lei'.  52,  p.  72. 

(»/)  Doev.  Harvey,  1823,  1  B.  &  C.  426. 

(;:)  See  infra,  p.  150.  Cf.  Morris  v.  Rhydydrfed  Colliery  Co.,  ls"<*. 
3H.&  N.  885. 

(o)  Yellowly  v.  Goiver,  1855,  11  Ex.  274.  As  to  permitting  tenant  to 
pull  down  outbuildings  and  use  the  material  tor  rebuilding,  sec  Due  v. 
.Stephens,  1844,  0  Q.  li.  208. 

(6)  fie  Jeffcoctfs  Trust*.  L882,  :>1  L.  .1.  Oh.  507.  (c)  Sug.  Powers,  754. 

((/)  Sussex  v.  Wroth,  1582,  Cro.  Eli/..  5;  6  Rep.  33  a;  Shecomb  v. 
H&ickins,  1613,  Cro.  Jac.  318  ;  Bowes  v.  Mast  Loudon  Waterworks,  1821, 
Jac.  p.  330.  (e)  Sug.  Powers,  772. 

(/)  Gas  Liyht  and  Hoke  Co.  v.  Towse,  1887,  35  0.  1).  519;  Jhjas  v. 
Cruise,  2  Jo.  &  Lat.  4(50,  p.  48<j  ;  though  see  Harnett  v.  Yeildhirj,  L805, 
2  Sch.  &  Let.  540. 

(</)  Shannon  v.  Bradstreet,  1  Sch.  &  Lef.  52  ;  Dowell  v.  Dew,  L842,  1 
Y.  &  0.  C.  0.  345.  ,70  Goodtitlt  v.  Funu  an,  1781,  2  Doug.  565. 
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Noconfirma-        If  the  lease  is  void,  it  is,  according  to  the  ordinary  rule, 

lease  incapable  of  confirmation  (/),  and  acceptance  of  rent  by  the 

remainderman  does  no  more  than  create  a  tenancy  from 

year  to  year  on  the  terms  of  the  lease ;  and  this  is  the  case 

whenever  the  lease  is  derived  out  of  an  estate  of  freehold 

merely,  as  when  it  is  granted  by  a  tenant  for  life.     But  if 

the  lease  is  granted  by  a  tenant  in  tail,  and  so  derived  out 

of  an  estate  of  inheritance,  it  is  not  void,  but  voidable,  and 

acceptance  of  rent  by  the  remainderman  will  operate  as  a 

confirmation  (,/).     A  tenant  for  life  who  agrees  to  grant  a 

lease  beyond  the  limits  of  his  power  is  bound  to  grant  a  lease 

for  his  own  life  (A),  and,  it  seems,  to  allow  compensation  (Z). 

Relief  in  Where  a  lease  granted  in  purported  exercise  of  a  power  is 

equity  against        ■  j    t  j       through  failure  to  comply  with  any  mere  formality 

defective  °  /   •;  J 

execution  of     required  by  the  power,  equity  will  interpose  and  secure  for 
power.  tjie  jessee  a  va}i({  jease  under  the  power  (///).     This  is  in 

accordance  with  the  general  principle  that  equity  assists 
the  defective  execution  of  a  power,  as  opposed  to  its  non- 
execution  (n),  where  the  person  seeking  relief  is  a  pur- 
chaser for  value  {<>),  a  lessee  (including,  probably,  a  lessee  at 
rack  rent)  being  a  purchaser  pro  tan  to,  and  so  falling  within 
this  category  (p).  Moreover  an  agreement  by  a  tenant 
for  life  to  grant  a  lease  under  the  power  will  be  enforced 
after  his  death  against  the  remainderman  (</),  provided  it 
was  binding  on  the  tenant  for  life  (r).  But  where  there 
is  no  binding  contract  the  lessee  cannot,  as  against  the 
remainderman,  obtain  specific  performance  on  the  ground  of 
part  performance  (s),  unless  the  remainderman  lies  by  after 

(i)  Co.  Litt.  295  b  ;  Due  v.  Watts,  1797,  7  T.  R.  83  ;  Bowes  v.  East 
London  Waterworks,  1S21,  Jac  p.  331. 

(j)  See  Bac.  Abr.  (D.)  651. 

(/.:)  Cf.  Ihjas  v.  Cruise,  1845,  2  Jo.  &  Lat.  460  :  Byrne  v.  Acton,  1721, 
1  Bro.  P.  C.  186.  {I)  Leslie  v.  Crommelin,  1867.  2  Ir.  It.  Lij.  134. 

(m)  Doe  v.  Weller,  1798,  7  T.  R.  p.  480  ;  Clark  v.  Smith,  1842,  9  0.  &  F. 
p.  141  ;  Sug.  Powers,  p.  564  et  seqq. 

(a)  See  Shannon  v.  Bradstreet,  1803,  1  Sch.  &  Lef.  p.  62. 

(o)  Notes  to  Toilet  v.  Toilet,  1728,  2  Wh.  &  T.  7th  ed.  289. 

(p)  Long  v.  Rankin,  1822,  Sug.  Powers,  p.  900;  Campbell  v.  Leach, 
1775,  2  Amb.  740;  Re  King's  Leasehold  Estates,  1873,  16  Eq.  p.  525. 
Cf.  Donnell  v.  Church,  1842,  4  Ir.  Eq.  R.  630  ;  Sug.  Powers,  p.  567. 

(q)  Shannon  v.  Bradstreet,  1803,  1  Sch.  &  Let'.  52;  Dowell  v.  Dew, 
1842,  1  V.  &  C.  C.  C.  345. 

(/•)  Morgan  v.  Mil, nan,  1853,3  1).  M.  &  G.  24  ;  Kennan  v.  Murphy, 
1879,  6  L.  R.  Ir.  108.     See  8  L.  R.  Ir.  285. 

(s    Shannon  v.  Bradstreet,  1  Sch.  &  Let',  p.  72. 
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the  death  of  the  tenant  for  life,  and  suffers  the  lessee  to 
continue  the  expenditure  of  money  on  the  estate  (t). 

A  contract  by  the  tenant  for  life  to  grant  a  lease  under 
the  power  may  he  carried  out  by  trustees  after  his  death  (u). 
But  equity  will  not  aid  a  defective  execution  of  a  statutory 
power  ix),  nor  will  it  interpose  where  there  has  been  a  sub- 
stantial departure  from  the  terms  proper  for  a  lease  under 
the  power,  as  where  the  best  rent  has  not  been  reserved,  or 
there  has  been  an  agreement  to  grant  a  lease  /'//  futuro  (.//)  ; 
or  a  necessary  consent  has  not  been  obtained  (s)  ;  or  where, 
under  a  power  to  lease  with  usual  covenants,  an  unusual 
covenant,  e.g.  "in  case  of  fire  the  lessor  to  rebuild  or  the 
lessee  may  quit,"  has  been  inserted  (a). 

Belief  against  the  defective  execution  of  powers  of  leasing  statutory 
is  given  by  the  Leases  Act,  1849,  as  amended  by  the  Leases  rehef- 
Act,  1850.  Under  sect.  2  of  the  former  Act,  where  a  lease,  t~>«j :  ia ^fi'^ 
which  is  invalid  against  the  remainderman  by  reason  of  Vict.  <■.  17. 
some  failure  to  comply  with  the  terms  of  the  power,  has 
been  made  bond  fide  and  the  lessee  has  entered  there- 
under (b),  it  operates  in  equity  as  a  contract  for  a  grant,  at 
the  request  of  the  lessee,  of  a  corresponding  valid  lease 
under  the  power ;  but  the  lessee  is  not  entitled  to  a  new 
lease  with  a  variation  if  the  remainderman  is  willing  to 
confirm  the  existing  lease  without  variation.  On  the  other 
hand,  under  this  Act  the  lessee  was  not  bound  to  take  a 
valid  lease.  Under  the  Act  of  1850  this  was  altered,  and 
the  lessee  was  bound  to  accept  from  the  remainderman 
a  confirmation  of  the  existing  lease,  such  confirmation  to  be 
by  memorandum  or  note  in  writing  signed  by  the  parties  or 
their  agents  (c).  And  with  regard  to  confirmation  in  other 
cases,  the  Act  of  1850,  repealing  sect.  3  of  the  Act  of  18-49, 
prevented  mere  acceptance  of  rent  from  operating  as  a  con- 
firmation, and  by  sect.  2  imposed  the  condition  that  upon 
or  before  the  acceptance  of  rent  a  memorandum  or  note  in 
writing  confirming  the  lease  must  be  signed  by  the  person 

(0  Stiles  v.  Coioper,  1748,  3  Atk.  692. 

{)',)  Davis  v.  Harford  1882,  -1±  < '.  I>.  128. 

(j-)  Darlington  v.  Pulteney,  177.">,  Cowp.  \>.  2fJ7. 

(ll)  Sug.  Powers,  f>68.     See  Campbell  v.  Le<ich,  177."»,  2  Amb.  740. 

(z)  Lau-renson  x.  Butler,  1802,  1  Sell.  &  I..  13. 

(a)  Medirin  v.  Sandham,  178!),  ;;  Sw.-mst.  OS."). 

(br)  $ke  Moffett  v.  Gough,  1878,  !   I..  It.  [r.  331. 

(V)  Act  ol  18o0,  s.  3.  ' 
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accepting  the  rent  or  his  agent  (<1).  The  result  of  these 
enactments  is  that  the  lessee  is  entitled  to  have  either 
a  lease  under  the  power  or  a  confirmation  of  the  invalid 
lease,  but  the  remainderman  can  elect  in  favour  of  con- 
tinuation, and,  if  he  does  so  elect,  the  lessee  must  accept 
the  confirmed  lease,  but  the  confirmation  must  he  in 
writing (c).  The  Leases  Act,  1849,  also  provides  for  the 
validating  of  leases,  granted  in  the  intended  exercise  of 
a  power  of  leasing,  which  are  invalid  at  the  time  they 
are  granted,  but  which  the  grantor  subsequently  becomes 
capable  of  granting  under  the  power  (/) ;  and  leases  granted 
by  the  donee  of  the  power,  although  not  referring  to  it,  are 
deemed  to  be  granted  in  intended  exercise  of  the  power,  if 
they  cannot  otherwise  have  effect  (;/).  The  Act  does  not 
extend  to  leases  by  ecclesiastical  corporations  or  charities  (/*)• 

The  Leases  Act,  1849,  will  not  validate  a  lease  which  in 
its  actual  form  could  not  be  granted  under  the  power — as  a 
building  lease  invalid  through  want  of  a  covenant  to  build 
- — by  turning  it  into  a  lease  of  a  substantially  different 
kind  (/'),  nor  will  it  assist  a  lease  made  by  a  stranger  to  the 
power  (/,). 

A  lease  by  deed  attested  by  two  witnesses  is  a  valid 
execution  of  the  power,  notwithstanding  that  some  further  or 
other  formalities  relating  to  execution  and  attestation  are 
expressly  required  by  the  terms  of  the  power  (/). 

V.    TRUSTEES    AMI    PERSONAL    REPRESENTATIVES. 

Trustee.  Trustees,  who  are  not  expressly  empowered  to  lease,  will 

be  justified  in  letting  the  trust  property  fiom  year  to  year 
where  such  letting  is  advantageous  to  the  estate  and  neces- 
sary  to  prevent  loss  or   deterioration  (///).     Possibly,   too, 

(</)  See  Ex  parte  Cooper,  1864,  34  L.  -1.  Ch.  378. 

(e)  See  Sug.  Powers,  p.  571. 

(/)  Sect.  4. 

(g)  Sect.  :». 

[h)  Sect.  7. 

(*)  Halktt  to  Martin,  L883,  24  C.  1>.  624.  Cf.  Gas  Light  and  Coke  Co. 
v.  Tmcse,  1887,  35  G.  D.  p.  539. 

(jfc)  Ex  parte  Cooper,  1865,  2  Dr.  &  Sin.  312,  p.  320. 

(1)  Law  ot  Property  Amendment  Act,  1859  (22  &  23  Vict.  c.  35),  s.  12. 

(m)  See  the  judgment  of  Little,  V.-C.  [ot*  the  Duchy  of  Lancaster]  in 
Oceanic  Steam  Navigation  Co.  v.  kuiherberry,  1880,  16  C.  D.  p.  239;  and 
the  judgment  of  Jessel,  M.R.,  in  that  case  at  p.  243. 
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trustees  can  grant  leases  of  reasonable  duration,  consistenl 
with  the  fair  management  of  the  estate  (w),  such  as  ;i  lease 
for  ten  years  (o) ;  hut  this  has  been  doubted  (p).  At  any 
rate  a  trustee  is  not  justified  in  granting  a  mining  levse, 
since  this  involves  the  abstraction  of  a  part  of  the  settled 
property  (q).  Trustees  holding  two  distinct  properties  upon 
different  trusts  cannot,  except  perhaps  under  very  special 
circumstances,  and  with  special  provisions  for  the  protection 
of  the  interests  of  each  estate,  grant  one  lease  comprising 
the  whole  of  such  properties  (/•). 

A  lease  granted  for  too  long  a  term  to  a  lessee  who  has 
notice  of  the  trusts  will  be  set  aside  (s). 

Prima  facie  a  trust  for  sale  is  inconsistent  with  granting 
a  lease,  but  there  may  be  circumstances  which  justify  trus- 
tees for  sale  in  departing  from  the  words  of  the  trust  (t)  ; 
for  instance,  perhaps,  where  they  have  endeavoured  with- 
out success  to  sell  the  property  by  public  auction  and  by 
private  contract  (//).  It  is  a  breach  of  trust  for  a,  trustee  to 
grant  a  lease  containing  an  option  to  the  lessee  to  purchase 
the  demised  property  at  a  future  time  at  a  fixed  price  (/». 

As  in  the  case  of  other  joint  tenants  (//).  all  the  trustees 
must  join  in  granting  the  lease. 

A  person  in  whom  a  lease  is  vested,  whether  as  original    Liability  o£ 
lessee  or  as  assignee,  is  directly  liable  to  the  lessor,  not- 
withstanding that   he  holds    only   as    trustee  (z),   and    the 
lessor  is  in  general  confined  to  his  legal  remedy  by  distress 

(n)  See  Att.-Gen.  v.  Owen,  1805,  10  Ves.p.560  ;  and  per  Lord  Erskine, 
('.,  in  Middleton  v.  Dodswell,  1806,  13  Yes.  p.  -268. 

{0)  Naylorv.  A  mitt,  1830,  1  Russ.  &  M.  .">01  ;  Fitzpatrick  v.  Waring, 
1882,  1 1  L.  R.  Ir.  35  ;  Lewin  on  Trusts,  9th  ed.  <>70.  See  as  to  repairing 
leases  of  property  vested  in  trustees,  Newton  v.  Lucas,  1845,  cited  10 
Beav.  54:5. 

(p)  Won,/  v.  Patieson,  1847,  10  Beav.  541  ;  Re  Shaw's  Trusts,  1871, 
12  E<|.  121.  (7)  Woodv.  Patteson,  supra. 

/)   Tolson  v.  Sheard,  1877,  .")  C.  D.  19,  25. 

(s)  Malpas  v.  Ackland,  1827,  3  Russ.  273. 

(0  Ecans  v.  Jackson,  1836,  8  Sim.  217,  218.  See  Nicholls  v.  Corbett, 
1865,  34  Beav.  37(1. 

(«)  See  the  circurristanc.es  in  Evans  v.  Jackson,  8  Sim.  217  ;  also  tlie 
judgment  of  Jessel,  M.I!.,  in  Oceanic  Steam  Navigation  Go.  v.  Sutlterberry, 
1880,  16  C.  D.  at  ]..  24.T 

(.-■)  Oceanic  Steam  Navigation  <  ».  v.  Sutherberry,  1880,  10  ( :.  J».  236. 
See  Ulayv.  Rvfford,  1852,  5  De  G.  &  Sin.  768,779.  And  similarly  as 
to  a  lease  containing  a  covenant  for  renewal  at  a  lived  rent  :  Sal  ■  uv. 
SopwRh.  1877,  35  L.  'I'.  82<i.  tj)   Infra,  p.  <',:5. 

(-.)   White  v.  Hunt,  1870,  L.  R.  (i  Ex.  32. 
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or  action  against  the  trustee,  and  cannot  sue  the  benefici- 
aries (a),  though  under  special   circumstances  an  account 
has  been  directed  against  a  company  beneficially  interested 
in  a  mining  lease  (/>). 
Executor-  It  has  been   said   that  executors  and  administrators,  as 

and  admima-    ^hev  may  dispose  absolutely  of  terms  for  years  vested  in 
trators.  ... 

them  in  right  of  their  testators  or  intestates,  so  may  they 

lease  the  same  for  any  fewer  number   of  years  (c).     But 

though  this  is  the  rule  at  law,  and  an  underlease  by  an 

executor  or  administrator  may  be  supported  also  in  equity, 

yet  it  is  an  exceptional  mode  of  dealing  with  the  assets,  and 

those  who  accept  such  a  title  take  it  subject  to  the  question 

whether  it  was  the  best  way  of   administering  them  {d). 

A  lease   by  a  personal   representative  with  an   option  of 

purchase  cannot  be  supported  (e) ,  and  a  lease  to  a  party 

having   notice  that    a  sale  was  required   by  the   persons 

beneficially  interested  has  been  set  aside  (/). 

An  administrator  durante  minore  <etate  has,  during  the 
minority,  the  same  powers  as  an  ordinary  administrator. 
The  property  vests  in  him,  and  he  can  grant  leases  that 
will  be  valid  at  any  rate  during  the  minority  (</).  And  an 
administrator  durante  absentia  also  has  the  powers  of  an 
ordinary  administrator  (//). 

An  administrator  ad  collujenda  bona  defuncti  has  been 
appointed  for  (among  other  purposes)  the  acceptance  of 
a  renewal  of  a  lease  (i)  ;  and  it  would  seem  that  under  the 
modern  practice  power  may  be  given  to  such  an  adminis- 
trator to  grant  a  lease  where  it  is  for  the  benefit  of  the 
absent  or  unknown  next  of  kin  (/.). 

(,()   Walters  v.  Northern  Coal  Minim/  Co.,  1855,  5  1).  M.  &  G.  p.  641. 

(b)   Wright  v.  Pitt,  1870,  12  Eq.  408. 

{<)  Bac  Abr.  (I.  7)  781.  See  Micldleton  v.  Dodswell,  1806,  13  Yes. 
p.  268. 

(d)  Oceanic  Strait.  Navigation  Co.  v.  Sutherberry,  1880,  16  C.  D.  236. 
See  per  Sudden,  L.C.,  in  Keating  v.  Keating,  1835,  Lloyd  &  G.  temp. 
Sugden,  p.  136  ;  Hackett  v.  Macnamara,  1836,  Lloyd  &  G.  temp.  Plunkett, 
283. 

(')  Oceanic  Steam  Navigation  Co.  v.  Suiherberry,  supra. 

(  /)  Drohan  v.  Drohan,  1809,  I  Kail  &  1'..  185. 

(»/)  Finch's  Case,  1607,  6  Hep.  67  b;  Re  Cope,  1880,  16  C.  D.  49. 
Re  Thompson  and  M'Williams'  Contract,  1896,  1  Ir.  K.  356.  See 
38  Geo.  3,  e.  87,  ss.  6,  7. 

(it)   1  Wuisi'on  Executors,  9th  ed.  p.  433. 

(i)  In  the  goods  of  Clarkington,  1861,  2  S\v.  &  Tr.  380. 

(k)  In  ttie  goods  of  Schwerdtfeger,  1876,    1    P.   D.  424,  where,  such  an 
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Aii  administrator  cannot  make  a  lease  until  letters  of 
administration  have  been  granted  to  him  (/).  Until  that 
event  the  effects  of  the  deceased  do  not  vest  in  him  (in), 
though  the  grant  when  made  has  relation  hack  to  the 
death  of  the  intestate,  so  as  to  give  the  administrator  a 
title  to  the  chattels,  real  and  personal,  of  the  intestate 
from  the  time  of  his  death  (n). 

An  executor,  on  the  other  hand,  may  demise  before 
probate  (o) ;  and  if  he  dies  before  probate  the  lease  will  be 
valid  (}>)  provided  the  will  is  subsequently  proved  (q). 

A  lease  by  one  of  several  executors  (/)  or  adminis- 
trators (s)  is  good,  personal  representatives  herein  differing 
from  other  joint  tenants,  each  of  whom  can  only  deal 
separately  with  his  own  share  (t ) . 

After  judgment  in  an  administration  action,  all  powers  of 

management  vested  in  a  trustee  or  personal  representative 

are  subject  to  the  control  of  the  Court  (it)  ;  and  the  sanction 

of  the  Court  should  be  obtained  to  any  lease  of  the  property 

in  course  of  administration  (x).     But  it  has  been  held  that 

a  mere  administration  judgment,  no  receiver  having  been 

appointed  or  injunction  granted    to  prevent  the  executor 

from  dealing  with  the  assets,  will  not  take  away  his  legal 

powers  so  as  to  invalidate  the  title  of  persons  claiming  under 

a  disposition  made  by  him  in  exercise  of  those  powers  (//). 

Bv  sect.    1    of    the   Land    Transfer    Act,   1897  (-),  it  is   Etealrepresen- 
17  tatives. 

administrator  was  empowered  to  dispose  by  sale  of  the  premises  and 
business  of  the  deceased. 

(1)  See  Wankford  v.  Wankford,  I  TOD,  1  Salk.  at  p.  301. 

(w)  See  21  &  22  Vict.  c.  !)5,  s.  IS). 

(»)  Patten  v.  Patten,  1833,  Alcock  &  Napier,  493,  504.  See  judgment 
in  11.  v.  Horsleij,  1807,  8  East,  p.  410;  judgment  in  Barnett  v.  K.  of 
Guildford,  1855^  11  Ex.  p.  32. 

(o)  Roe  v.  Summerset,  1770,  2  W.  Bl.  692,  694. 

(p)  Wankford  v.  Wankford,  1700,  1  Salk.  p.  308  ;  Brazier  v.  Hudson, 
183(5,  8  Sim."  (57. 

(())  See  Johnson  v.  Wa.rwick,  1856,  17  C.  B.  516. 

(r)  Doe  v.  Sturges,  1816,  7  Taunt,  at  p.  222  ;  Simpson  v.  GvMeridge, 
1816,  1  Madd.  p.  (51(5. 

(s)  See  Jacomb  v.  Harwood,  1751,  2  Ves.  sen.  p.  267. 

(t)  Infra,  p.  63. 

(u)  Webb  v.  E.  of  Sliaftesbunj,  1S02,  7  Ves.  480  ;  Ddhdl  v.  Abraham, 
1873,  17  Eq.  p.  26. 

(./■)  See  the  decree  in  Webb  v.  E.  of  SJiaftesbunj,  tor.  cit.  \>.  484,  ami  the 
observation  of  Lord  Eldon,  at  p.  488. 

(y)  Berry  v.  Gibbons,  1873,  8  Ch.  747,  750. 

(!)  60  &61  Vict.  c.  65. 
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provided  that,  where  real  estate  is  vested  in  any  person 
without  a  right  in  any  other  person  to  take  by  survivor- 
ship, it  shall,  on  his  death,  notwithstanding  any  testa- 
mentary disposition,  devolve  to  or  become  vested  in  his 
personal  representatives  or  representative  from  time  to 
time  as  if  it  were  a  chattel  real  vesting  in  them  or  him. 
The  section  applies  only  in  case  of  death  after  the  31st  of 
December,  1897(a).  The  personal  representatives  hold  the 
real  estate  as  trustees  for  the  persons  by  law  beneficially 
entitled  thereto,  and  in  due  course  it  is  to  he  conveyed  to 
them :  but  it  is  subject  in  the  first  instance  to  administration 
in  the  same  manner  as  if  it  were  personal  estate,  and  the 
powers,  rights,  duties,  and  liabilities  of  personal  repre- 
sentatives in  respect  of  personal  estate  apply  to  real  estate, 
so  far  as  the  same  are  applicable,  as  if  the  real  estate  were 
a  chattel  real  vesting  in  them  (aa).  Consequently  the 
executors  or  administrators  have  power  to  let  the  real 
estate,  but  this  power  is  subject  to  the  remarks  made  in 
Oceanic  Steam  Navigation  v.  Suthcrberry  (b)  and  should 
only  be  exercised  under  exceptional  circumstances.  And 
the  lease  must  not  contain  an  option  of  purchase  (b).  The 
executors  can  exercise  their  powers  before  probate,  but 
upon  an  intestacy  it  is  not  clear  in  whom  the  legal  estate 
is  vested  pending  the  grant  of  administration.  Under  the 
similar  provision  of  sect.  30  of  the  Conveyancing  Act,  1881, 
with  regard  to  trust  and  mortgage  estates,  it  was  considered 
doubtful  whether,  in  the  absence  of  an  administrator  of  a 
deceased  sole  trustee,  the  estate  vested  in  the  heir-at-law  (c), 
though  it  may  be  that  during  the  interval  the  heir-at-law 
stands  in  the  place  of  the  deceased  landlord  for  such 
purposes  as  granting  leases,  distraining,  and  giving  notice 
to  quit  (d).  On  the  other  hand,  the  intention  of  the  Act 
seems  to  be  to  exclude  all  right  of  the  heir  as  heir  pending 
the  grant  of  administration,  and  the  legal  estate  would 
seem  to  be  in  abeyance  (e) . 

(a)  Sects.  1  (.V.  25.  (aa)  Sect.  2. 

(b)  1880,  16  C.  D.  23t>  ;  supra,  p.  60. 

(c)  Be  PUling's  Trusts,  1884,  26  C.  D.  432. 

(d)  See  Woodfall,  L.  &  T.  16th  ed.  Add.  p.  lxxv.     Of.  Robbins,  1  Evolu- 
tion of  Real  Estate,  p.  19. 

(c)  Tyssen,  Real  Representative  Law,  p.  19.     See  article  in  42  Sol. 
Jonrn.  830. 
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VI.    CO-OWNERS. 

Joint  tenants  (/)  are  seised  per  my  et  per  tout  (//),  that  Join)  tenants, 
is,  each  of  them  lias  the  entire  possession  as  well  of  every 
parcel  as  of  the  whole  (/*)  ;  hut  for  purposes  of  alienation, 
whether  total  or  partial,  each  has  an  exclusive  right  to  his 
own  aliquot  part,  or  undivided  share  (/).  He  may  con- 
sequently lease  his  share  either  to  another  joint  tenant, 
so  as  to  create  the  relationship  of  landlord  and  tenant 
hetween  them,  with  a  right  to  distrain  in  respect  of  rent 
in  arrear(fc),  or  to  a  stranger  (I) .  A  lease  by  one  joint 
tenant  of  his  moiety,  though  made  to  commence  after  his 
death,  will  hind  the  joint  tenant  surviving  (/;/).  Where  all 
the  joint  tenants  join  in  a  demise — and  this  is  the  only 
mode  of  creating  an  effectual  lease  of  the  whole  property — 
the  lessee  holds  the  share  of  each  under  each  separately, 
and  also  holds  the  whole  under  all.  Consequently,  if  the 
tenancy  is  from  year  to  year,  any  one  of  the  joint  tenants  can 
give  notice  to  quit  (<>),  and  upon  the  death  of  any  the  lessee 
holds  the  whole  as  tenant  to  the  survivors  who  may  sue  for  the 
entire  rent  ( p) .  If  one  of  several  joint  tenants  grants  a  lease  of 
the  joint  property  his  share  only  will  pass  to  the  lessee  (q). 

One  tenant  in  common  may  demise  his  share  to  another,  Tenants  in 
who,  if  he  holds  over  as  tenant  on  sufferance,  will  be  liable 
in  an  action  for  use  and  occupation  at  the  suit  of  the 
lessor  (/•)  ;  or  he  may  lease  it  to  a  stranger,  who  then  holds 
in  common  with  the  other  tenant  in  common  (s).  A  demise 
by  all  the  tenants  in  common,  though  joint  in  its  terms, 
operates  as  a  separate  demise  by  each  of  his  own  undivided 

(/)  As  to  lease  to  partners,  see  Wh.  &  T.  L.  C.  7th  el.  II.  961, 
notes  to  Lake  v.  Gibson. 

(y)  See  Murray  v.  Hall,  7  C.  V>.  455,  note  by  Manning. 

(/<)  Co.  Litt.  186  a  ;  2  Bl.  Comm.  181.  (/')  Co.  Litt.  186  a. 

(/,•)  But  upon  a  sale  of  the  entire  property  one  co-owner  is  not  entitled 
to  deduct  arrears  of  rent  due  from  the  occupying  co-owner  as  against  a 
mortgagee  of  such  co-owner's  share,  though  he  might  require  the  arrears 
to  be  satisfied  by  the  occupying  co-owner  before  any  part  of  the  proceeds 
are  paid  to  him  :  Hill  v.  Hickin,  1897,  2  Ch.  579. 

(/)  Gowper  v.  Fletcher,  1865,  6  B.  &  S.  464  ;  Co.  Litt.  186  a  ;  Bar.  Abr. 
(I.  5)  776  ;  Viner's  Abridg.  "  Distress,"  I.  28. 

(m)   Whitlock  v.  Horton,  1605,  Cro.  Jac.  91. 

(o)  Doe  v.  Summersett,  1830.  1  B.  &  Ad.  135.  See  Jurdain  v.  Steere, 
160(5,  Cro.  Jac.  83.  (p)  Henstead's  Case,  15«)4,  5  Rep.  10  a. 

(q)  Bellingham  v.  Alsop,  1605,  Cro.  Jac.  52  ;  Co.  Bitt.  186  a.  As  to 
the  authority  of  a  partner  to  take  a  lease  for  partnership  purposes,  se  • 
Sharp  v.  Milligan,  1856,  22  Beav.  606,  609. 

(r)  Leigh  v.  Dickeson,  1885,  1">  Q.  B.  I).  60.  (.-•)  Co.  bitt.  199  a. 


common. 
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share,  and  a  confirmation  by  each  of  the  demise  of  his 
companions'  shares  (/')  :  and  it  is  the  same  as  to  a  joint 
lease  by  co-parceners  («.). 

But  though  the  lease  cannot  be  treated  as  a  joint 
demise  (/•),  yet  it  seems  the  tenants  in  common  have  a  joint 
action  for  the  rent  (r),  and  if  one  dies  the  survivor  may  sue 
for  the  whole  (y)  ;  or  they  may  sever  and  each  sue  for  his 
share  (z).  But  they  must  join  in  suing  on  a  covenant  their 
interests  in  which  are  not  divisible  (a).  Coparceners,  how- 
ever, constitute  one  heir  (/>),  and  one  cannot  claim  a  share 
of  the  rent  separately  (////),  or,  apparently,  sue  separately  in 
ejectment  upon  a  right  of  re-entry  for  breach  of  covenant  (c). 
Joim  tenant*  AYhere  under  a  settlement  two  or  more  persons  are 
beneficially  entitled  to  possession  of  settled  land  for  life  as 
tenants  in  common,  or  as  joint  tenants,  or  for  other  con- 
current estates  or  interests,  they  together  constitute  the 
tenant  for  life  for  the  purpose  of  the  S.  L.  A.  1882  (//), 
and  they  must  accordingly  join  in  exercising  the  statutory 
power  of  leasing  (c) . 

VII.    COPYHOLDERS. 

Lease  by  By  the  general  custom  of  the  realm  a  copyholder  may 

holder (/).       make  a  lease  for  one  year  (<j),  but  if  he  makes  a  lease  for  a 

(0  Thompson  v.  Hcikewill,  1865,  19  C.  B.  N.  S.  p.  726. 

(u)  Milliner  v.  Robinson,  1600,  Moore,  682. 

(v)  Burne  v.  Cambridge,  1836,  1  Moo.  &  R.  539  ;  Jurdain  v.  Steere, 
1606,  Cro.  Jac.  83  :  Mantle  v.  JVollington,  1608,  Cro.  Jac.  166. 

(./)  See  Last  v.  Dinn,  1858,  28  L.  .1.  Ex.  94. 

\y)   Wallace  v.  M'Laren,  1828,  1  M.  &  Ry.  516. 

(:.)  Martin  v.  Crornpe,  1699,  1  Lcl.  Raym.  340.  See  Cutting  v.  Derby, 
1776,  2  \Y.  Bl.  1077. 

(a)  Thompson  v.  Hakewill,  1865,  19  C.  B.  X.  S.  713. 

(/<)  Co.  Litt.  163  b.         (/>&)  Devharmsx.  Horwood,  1834,  10  Bing.  526. 

(c)  Doe  x.  Lewis,  1836,  5  A.  &  E.  277. 

(d)  45  &  46  Vict.  c.  38,  s.  2  (6). 

(e)  See  supra,  p.  44.  Where  one  undivided  moiety  has  passed  out 
of  the  settlement,  see  Cooper  v.  lielsru,  1899,  47  \V.  Li.  443,  overruling 
He  Collineje's  S.  E.,  1887,  36  C.  J).  516  ;  and  see  Williams  x.  Jenkins, 
W.  N.  1894,  p.  176. 

(  f)  As  to  approvement  and  letting  by  the  lord  of  waste  lands  of  the 
manor,  see  Stat,  of  Merton  (20  Hen.  3,  e.  4)  ;  13  Edw.  1,  c.  46  ;  Northwicle 
v.  Stanway,  1803,  3  B.  &  P.  346;  Lascelles  v.  Lord  Onslow,  1877,  2 
Q.  B.  D.  433,  451  ;  Favxett  v.  Strickland,  1737,  Willes,  57.  A  custom 
to  grant  leases  of  the  waste  of  the  manor  without  restriction  is  bad  : 
Badger  x.  Ford,  1819,  3  B.  &  A.  153.  A  statutory  power  of  leasing  with 
the  consent  of  three-fourths  of  the  commoners  is  given  by  13  Geo.  3, 
c.  81,  s.  15. 

(<l)  Mahdck  x.  Litter,  1588,  4  Rep.  26  a:  Frosel  v.  Welch,  1616, 
Cro  Jac  403. 
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longer  term,  not  warranted  by  the  custom  of  the  manor, 
and  without  the  lord's  licence,  this  is  a  forfeiture  of  his 
copyhold  (/<).  The  granting  or  refusing  the  licence  is  a 
matter  wholly  in  the  lord's  discretion  (?'),  and  if  he  is  only 
tenant  for  life,  it  seems  that  the  licence,  unless  granted 
under  a  statutory  or  other  power,  will  not  support  a  lease 
after  his  death  (k). 

By  the  custom  of  prohahly  most  manors  a  licence  to  a 
copyholder  to  lease  runs  with  the  land,  so  as  to  enable 
a  lease  in  pursuance  of  it  to  he  made  by  his  surrenderee, 
or  after  his  death  by  his  heir  or  devisee  (/)• 

The  restriction  cannot  be  evaded  by  the  grant  of  a 
succession  of  leases,  each  just  within  the  period  allowed 
by  the  custom  (m) ;  and  a  lease  under  a  licence  must  be  in 
the  terms  of  the  licence  (w),  or  at  any  rate  must  have  the 
same  legal  effect  as  if  it  were  in  such  terms  (o)  ;  but  it  may 
be  for  a  period  shorter  than  that  permitted  by  the  licence  (p) . 
A  lease  within  the  authorized  period,  with  a  covenant  for 
renewal  beyond  the  period,  leaves  the  lessee  to  his  remedy 
on  the  covenant,  and  does  not  pass  such  an  estate  as  to 
cause  a  forfeiture  (<]) ;  and  an  agreement  for  a  lease  subject 
to  the  lord's  licence  being  obtained,  under  which  the  lessee 
has  entered,  binds  him  to  the  performance  of  the  covenants 
stipulated  for  (r). 

The  lease  granted  in  pursuance  of  the  licence  is  a 
common  law  and  not  a  copyhold  interest.  Hence  it  is 
customary  to  register  building  leases  of  copyhold  lands  in 
Middlesex  (s).     The  lessee   under   a   lease   pursuant  to   a 

(A)  Kensy  v.  Richardson,  1599,  Cro.  Eliz.  728  ;  Jackman  v.  Hoddesdon, 
1595,  ib.  351.  {i)  Beg.  v.  Hale,  1838,  9  A.  &  E.  p.  341. 

(k)  Petty  v.  Evans,  1(510,  Brownlow  &  G.,  Part  II.,  40.  As  to  the 
powers  of  limited  owners  of  manors  to  grant  licences  to  lease  under  the 
Settled  Land  Acts  and  the  Settled  Estates  Act,  1877,  see  supra,  p.  48. 

(/)  JVhitton  v.  Peacock,  1834,  3  My.  &  K.  at  p.  335.  See  Scriven  on 
Copyholds,  7th  ed.  227. 

(///)  Luttercl  v.  Weston,  1613,  Cro.  Jac.  308  ;  Mathews  v.  ll'liettoii,W29, 
Cro.  Car.  233.  (;i)  Jackson  v.  Ncal,  1594,  Cro.  Eliz.  395. 

(o)  Haddonx.  Arrowsmith,  1596,  1  Cro.  Eliz.  461  ;  IForledgev.Benburi/, 
1618,  Cro.  Jac.  436. 

(]))  Goodwin  v. Longhurst,  1597,  Cro.  Eliz.  535. 

(a)  Fenny  v.  Child,  1814,  2  M.  &  S.  255  ;  Lady  Montague's  Case,  1613, 
Cro.  Jac.  301.     See  Baivstorne  v.  Bentley,  1793,  4  Bro.  C.  C.  415. 

(r)  Pistor  v.  Cater,  1842,  9  M.  &  W.  315.  Cf.  Doe  v.  Clare,  1788, 
2  T.  E.  739. 

(s)  See  Rigge  on  Registration,  87,  note  (m)  ;  Scriven  on  Copyholds, 
7th  ed.  p.  227  ;  Elton  on  Copyholds,  2nd  ed.  p.  94. 
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REQUISITES  TO  RELATION  OF  LANDLORD  AND  TENANT. 


Lease  not 
under  licence. 


licence  may  assign  or  underlet  without  obtaining  a  new 
licence  from  the  lord  (t).  The  lease  under  the  licence  is 
not  affected  by  a  forfeiture  by  the  copyholder  (u). 

A  lease  not  authorized  by  custom  or  licence  is  good 
against  everybody  save  the  lord  (<•),  and  even  as  between 
the  parties  to  the  lease  and  the  lord,  the  unauthorized  demise 
is  only  a  ground  of  forfeiture  which  the  lord  may  waive  (x). 
Moreover,  if  the  lord  at  the  time  of  the  lease  is  tenant  for 
life,  and  dies  before  he  has  seized  for  the  forfeiture,  the 
remainderman  cannot  take  advantage  of  it  (?/).  A  lease  to 
commence  in  futuro  is  a  cause  of  forfeiture  in  ynesenti, 
since  it  is  a  good  lease  between  the  parties  (z) . 


Leases  by 
mortgagor,  or 
mortgagee  in 
possession. 
Convey- 
ancing Act, 
1881,  s.  18.' 


Agreements. 
Sub-sect.  (12). 

Sub-sect.  (17). 


VIII.    MORTGAGOR   AND    MORTGAGEE. 

Under  sect.  18  of  the  Conveyancing  Act,  1881  (a),  a 
mortgagor  of  land  (6),  while  in  possession,  has  power,  as 
against  every  incumbrancer,  and  a  mortgagee  of  land, 
while  in  possession,  has  power,  as  against  all  prior  incum- 
brancers, if  any,  and  as  against  the  mortgagor,  to  make 
(i.)  an  agricultural  or  occupation  lease  for  any  term  not 
exceeding  twenty-one  years,  and  (ii.)  a  building  lease  for 
any  term  not  exceeding  ninety-nine  years ;  subject  to  the 
requirements  of  the  section  (c). 

A  contract  to  make  or  accept  a  lease  under  the  section 
may  be  enforced  by  or  against  every  person  on  whom  the 
lease,  if  granted,  would  be  binding ;  and  the  provisions  of 
the  section  apply,  so  far  as  circumstances  admit,  to  any 

(t)  Johnson  v.  Smart,  1615,  1  Roll.  Abr.  508,  pi.  14. 

(u)  Clarke  v.  Arden,  1855,  16  C.  B.  227. 

(v)  Bac.  Abr.  (I.  6)  776  ;  Goodwin  v.  Longhurst,  1597,  Cro.  Eliz.  535  ; 
Doe  v.  Tresidder,  1841, 1  Q.  B.  416.    (a;)  Doe  v.  Bousfield,  1844, 6  Q.  B.  492. 

(y)  Lady  Montague's  Case,  1613,  Cro  Jac.  301..  *  See  Doe  v.  Bousfield, 
1844,  6  Q.  B.  p.  493  ;  Scriven  on  Copyholds,  7th  ed.  221.  According  to 
Eastcourt  v.  Weeks,  1698,  1  Salk.  186,  the  forfeiture  cannot  be  taken 
advantage  of  by  the  heir. 

(z)  East  v.  Harding,  1597,  Cro.  Eliz.  498.  («)  44  &  45  Vict.  c.  41. 

(6)  See  infra,  p.  511,  for  the  provisions  of  the  Tenants  Compensation 
Act,  1890,  with  reference  to  tenancies  of  mortgaged  holdings  subject 
to  the  Agricultural  Holdings  Act,  1883,  and'  the  Allotments,  &c, 
Compensation  for  Crops  Act,  1887. 

(c)  As  to  reserving  the  best  rent,  see  Renner  v.  Tolley,  1893,  68  L.  T. 
815  ;  as  to  building  leases,  see  sub-sect.  (9).  The  section  does  not 
interfere  -with  any  express  power  of  leasing  contained  in  the  mortgage 
deed,  sub-sect.  (14);  and  as  to  the  effect  of  the  statutory  power,  see 
sub-sect.  (15). 
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letting,  and  to  an  agreement,  whether  in  writing  or  not, 
for  leasing  or  letting.  Thus,  where  a  parol  lease  would  be 
valid,  it  can  be  made  under  the  section,  notwithstanding 
that  some  of  the  requirements  cannot  be  complied  with  {cc). 

The  above  powers  apply  :   (1)  If  the  mortgage  is  made  Application 
after  1st  January,  188*2,  and  a  contrary  intention  is  not  g^b-sects 
expressed  by  the  mortgagor  and  mortgagee  in  the  mortgage  (13),  (16). 
deed,  or  otherwise  in  writing  ;  or  (2)  if  by  agreement  in 
writing,  made  after  1st  January,  1882,  between  mortgagor 
and   mortgagee,    the   provisions   of   sect.  18    of   the   Con- 
veyancing  Act,   1881,  have    been   applied   to   a  mortgage 
made  before  1st  January,  1882.     But  such   agreement  is 
not   to   prejudicially  affect   any   right   or  interest  of   any 
mortgagee  not  joining  in  or  adopting  the  agreement. 

A  lease  made  under  the  Act  by  a  mortgagor  in  possession  Effect  of  lease 
takes  effect  as  though  the  mortgagee  had  joined  in  granting  "tan/tory 
it,  and  any  other  property  comprised  in  the  mortgage  is  power. 
subject  to  the  rights  conferred  by  the  lease  in  favour  of  the 
demised  land  (d).     The  mortgagee,  on  giving  notice  to  the 
lessee  and  going  into  possession,  is  entitled  by  virtue  of  the 
Act  to  enforce  the  covenants  and  conditions  in  the  lease  in 
the  same  manner  as  if  he  had  been  a  party  to  it,  and  such 
rights  cannot  be  affected  by  any  collateral  agreement  between 
the  lessor  and  lessee  (e).     This  is  upon  the  ground  that  the 
mortgagee  has  "  the  reversionary  estate  "  to  which  the  rent 
and  the  benefit  of  the  covenants  and  conditions  are  made 
incident  by  sect.  10  of  the  Conveyancing  Act,  1881  (/). 

With  respect  to  leases  made  otherwise  than  under  the   Leases  not  in 

1  .  pursuance  or 

statute,  or  in  exercise  of  a  power  contained  in  the  mortgage  the  statute. 
deed  (</),  the  following  rules  hold  good: — 

(a)  Leases  by  Mortgagor. 
Leases  made  before  the  mortgage  are  binding  on  the  j-  Leases 

00  "  he  to  re 

mortgagee  (/?).  mortgage. 

(cc)  Wolstenholme,  B.  &  C.  on  The  Conv.  Acts,  7th  ed.,  p.  65. 

{d)  Wilson  v.  Queen's  Club,  1891,  3  Oh.  522. 

(e)  Municipal  Building  Society  v.  Smith,  1888,  22  Q.  B.  D.  70. 

(/)  Infra,  p.  416. 

(</)  Under  such  a  power  the  mortgagor  may  grant  a  lease  to  a  trustee 
for  himself :  Bevan  v.  Habgood,  1860,  1  J.  &  H.  222. 

(h)  Moss  v.  Gallimore,  1779,  1  Doug.  279  ;  1  Sm.  L.  0.  10th  ed.  497. 
See  Rogers  v.  Humphrey*,  1835,  4  A.  &  E.  299. 
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A  lease  made  after  the  mortgage  by  a  mortgagor  in 
possession  is  good  by  way  of  estoppel  between  the  parties 
to  it(i),  so  that  the  lessor  may  recover  the  rent,  and 
conversely  is  liable  on  his  covenant  for  quiet  enjoyment  (k). 
But  it  is  void  as  against  the  mortgagee,  who  may  eject 
the  lessee  without  any  previous  notice  (I),  subject,  however, 
to  the  right  of  the  lessee,  if  he  so  chooses,  to  redeem  the 
mortgage  (m) . 

In  order  to  create  a  tenancy  between  the  mortgagee  and 
the  tenant  let  into  possession  by  the  mortgagor,  there  must 
be  some  evidence  whence  it  may  be  inferred  that  such 
relation  has  been  raised  by  mutual  agreement  (n).  The 
mortgagee  cannot,  by  merely  giving  the  lessee  notice  of  the 
mortgage,  make  the  lessee  his  tenant  (n)  ;  and  the  notice, 
though  followed  by  continued  occupation  by  the  lessee,  is 
not  evidence  of  an  agreement  for  a  tenancy  (o).  But  pay- 
ment of  rent  by  the  lessee  to  the  mortgagee  may  create  a 
tenancy  from  year  to  year,  so  as  to  entitle  the  lessee  to 
notice  (p) ;  and  so,  too,  where  the  mortgagee  demands  the 
rent  from  the  lessee  for  payment  of  his  interest  (q),  or 
encourages  him  to  lay  out  money  in  improvements  (r),  he 
cannot,  after  thus  recognizing  the  lawfulness  of  the  lessee's 
occupation,  treat  him  as  a  trespasser  and  eject  him  without 
notice  (s).  And  where  a  tenancy  is  created  under  the 
mortgagee,  this  is  an  entirely  new  tenancy — a  tenancy 
by  attornment,  for  instance,  does  not  relate  back  to  the 


(i)  See  infra,  p.  74  ;  Doe  v.  Tlwmpson,  1847,  9  Q.  B.  1037  ;  Cutlibertson 
v.  Irving,  I860,  6  H.  &  N.  135. 

(/c)  Hartcup  v.  Bell,  1883,  G.  k  E.  19. 

(I)  Keeeh  v.  Hall,  1778,  1  Doug.  21  ;  Thunder  v.  Belcher,  1803,  3  East, 
449.  See  per  Littledale,  J.,  in  Pope  v.  Biggs,  1829,  9  B.  &  C.  p.  253,  and 
per  Lord  Selborne  in  Lows  v.  Telford,  1876,  1  App.  Cas.  p.  425. 

(m)  Tarn  v.  Turner,  1888,  39  Cli.  I).  456. 

(■»)  1  Sm.  L.  ('.  10th  ed.  505;  Evans  v.  Elliott,  1838,  9  A.  &  E. 
342. 

(o)  Towerson  v.  Jackson,  1891,  2  Q.  B.  484 ;  overruling  Brown  v.  Storey, 
1840,  1  M.  &  Gr.  117,  and  (on  this  point)  Underhay  v.  Read,  1887,  20 
Q.  B.  D.  209. 

(p)  Doe  v.  Ongley,  1850,  10  G.  B.  25.  Of.  Wheeler  v.  Branscombe,  1843, 
5  Q.  B.  373. 

(q)  Doe  v.  Hales,  1831,  7  Bin-.  322.  Cf.  Doe  v.  Oadivalladcr,  1831, 
2  B.  &  Ad.  473. 

(/•)  Per  Parke,  B.,  in  Doc  v.  Hughes,  1847,  11  Jur.  698. 

(s)  As  to  an  assignee  from  the  mortgagee,  see  Smith  v.  Eggington,  1874, 
L.  P.  9  C.  P.  145. ' 


mortgagee  m 
possession. 
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notice  of  the  mortgage  (t) — and  a  tenancy  from  year  to 
year  arising  upon  payment  of  rent  does  not  necessarily 
import  the  terms  of  the  mortgagor's  lease.  "Whether  it 
does  so  or  not  is  a  question  of  fact  (u).  Practically  the 
new  tenancy  under  the  mortgagee  puts  an  end  to  the  old 
tenancy  under  the  mortgagor  (x),  on  the  ground  that  the 
entry  of  the  mortgagee  is  a  constructive  eviction  of  the 
tenant  by  title  paramount,  and  so  the  estoppel  is  termi- 
nated {y)  ;  and  even  if  constructive  eviction  is  not  sufficient 
for  this  purpose  (z),  the  lessee,  if  he  pays  rent  to  the 
mortgagee  under  threat  of  legal  proceedings,  can  treat  the 
payment  as  made  on  account  of  the  mortgagor  and  so  resist 
the  demand  of  the  latter  (a). 

(b)  Leases  by  Mortgagee  in  Possession. 

A  lease  granted  by  a  mortgagee  in  possession,  without  r^e:i^s  by 
the  concurrence  of  the  mortgagor,  cannot  after  redemption 
stand  good  as  against  the  mortgagor  (&),  save,  possibly, 
a  lease  made  to  avoid  an  apparent  loss  and  merely  in 
necessity  (r).  If  the  mortgagee  grants  a  lease  and  puts 
the  lessee  in  possession,  the  mortgagor  may  tile  a  bill  to 
redeem,  and  ask  for  an  account  against  the  mortgagee,  as 
in  a  case  of  wilful  default,  and  thereby  raise  the  question 
whether  the  rent  reserved  was  the  best  that  could  have  been 
obtained  (/>).  Independently,  therefore,  of  the  statutory 
power  or  of  a  conventional  power  of  leasing,  both  mortgagor 
and  mortgagee  should  concur  in  leasing  the  mortgaged 
property,  and  in  that  case  the  instrument  will  operate  as 
the  demise  of  the  mortgagee  and  the  confirmation  of  the 
mortgagor  (d).     The  lessee's  covenants  should  be  with  the 

(/■)  Evans  v.  Elliott,  1838,  !)  A.  &  E.  342.  Of.  Gladman  v.  Plumer, 
1845,  15  L.  J.  Q.  B.  79. 

(u)  Oakley  v.  Monck,  1866,  L.  R.  1  Ex.  159. 

(.-;)  See  Oorbett  v.  Plowden,  1884,  25  C.  D.  678. 

(y)  Mayor  of  Poole  v.  Whitt.  1846,  15  M.  &  W.  571. 

(a)  Delaneyv.  Fox,  1857,  2  C.  L\  N.  S.  768  ;  Carpenter  v.  Parker,  1857, 
3  ib.  206. 

(<f)  Johnson  v.  Jones,  1839,  9  A.  &  E.  809  ;  Underhay  v.  Read,  1887, 
20  Q.  B.  D.  209. 

(ft)  See  per  Lord  Romilly,  M.R.,  in  Franklinshi  v.  Ball,  1864,  34 
L.  J.  Cb.  at  p.  154  ;  S.  C,  33  Beav.  560. 

(c)  Hiuigerford  v.  Clay,  1722,  9  Mod.  1. 

(d)  Doe  v.'  Adams,  1832,  2  Cr.  &  J.  232:  2  Tyv.  289:  Smith  v. 
Porklinqton,  1831.  1  Or.  &  J.  445 
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mortgagee  (e)  ;  the  covenant  for  quiet  enjoyment  should  be 
by  him  ;  and  the  proviso  for  re-entry  should  empower  him 
to  re-enter  (/). 

A  tenant  for  life  of  settled  land  who  has  mortgaged  his 
life  interest  can,  unless  the  mortgagee  is  actually  in  posses- 
sion of  the  settled  land  or  part  thereof,  exercise  his  power 
of  leasing  under  the  S.  L.  A.  1882  (</),  provided  the  leases 
are  made  at  the  best  rent  that  can  reasonably  be  obtained, 
without  fine,  and  in  other  respects  are  in  conformity  with 
the  Act.  If  the  mortgagee  is  in  possession,  the  tenant  for 
life  retains  his  power  of  leasing  under  the  S.  L.  A.,  but  it 
cannot  be  exercised  without  the  consent  of  the  mortgagee  (h). 
Where  a  mortgagor  tenant  for  life  applies  to  the  Court  for 
an  order  under  sect.  10  of  the  S.  L.  A.  1890  (i)  authorizing 
a  lease  of  the  mansion  house,  &c,  the  Court  must  be 
satisfied  that  the  mortgagee  consents  (/.■). 

IX.    JUDGMENT    CREDITORS. 

A  judgment  creditor  is  entitled  to  be  put  in  possession  of 
the  whole  of  the  debtor's  freehold  and  copyhold  lands,  and 
he  then  becomes  tenant  by  elegit ;  but  for  the  land  to  be 
bound  by  the  judgment,  not  only  must  there  be  actual 
delivery  in  execution  (I),  but  the  writ  must  also  be  registered 
under  the  Land  Charges  Registration  and  Searches  Act, 
1888  {in).  The  estate  of  the  tenant  by  elegit  is  liable  to  be 
determined  at  any  time  by  payment  of  the  debt  (■«),  and  a 
lease  granted  by  him  is  of  the  same  precarious  nature  (o). 


x.    AGENTS. 


Agents. 


An  agent  (<><>)  to  execute  a  lease  by  deed  must  be 
appointed  by  deed  ( p ),  but  if  the  lease  to  be  made  by  the 

(e)  See  Webb  v.  Russell,  1789,  3  T.  R,  393. 

(/)  Saunders  v.  Mem/ weather,  1865,  3  H.  &  C.  902. 

(q)  45  &  46  Viet,  e.  38  ;  supra,  p.  44.     See  sect.  50  (3). 

(h)  S.  L.  A.  1882,  s.  60  (3).  As  to  leases  where  the  tenant  for  life  is 
bankrupt,  see  Re  Mansell's  S.  E.,  W.  N.  1884,  p.  209. 

(i)  53  &  54  Vict,  c.  69.         (/.)  Re  Sebright's  S.  E.,  1886,  33  C.  U.  429. 

(1)  27  &  28  Vict.  c.  112.  (m)  51  &  52  Vict.  c.  51. 

(n)  Price  v.  Varney,  1825,  3  B.  &  C.  733. 

(o)  1  Piatt  on  Leases,  722.  But  see  Doughty  v.  Stiles,  1673,  Rep.  t. 
Finch,  115.        (oo)  See  Hamilton  v.  Ulanricarde,  1762,  1  Bro.  P.  C.  311. 


(p)  Steiglitz   v.  Egginton,   1815,  Holt,   N.  P.  141;   Horsley  v. 
1788,  cited  7  T.  P.  p.' 20!)  ;  Berkeley  v.  Hardy,  1826,  5  B.  &  C.  355 
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agent  is  not  under  seal,  he  need  not  be  authorized  in 
writing  (q). 

The  fact  of  a  landlord  employing  a  steward  or  a  land 
agent  (/•)  to  manage  his  property  does  not  necessarily  confer 
on  the  steward  or  land  agent  power  to  enter  into  contracts 
for  granting  leases  of  farms  for  terms  of  years  (s) ;  but  a 
power  to  a  land  agent  to  "manage  and  superintend  estates" 
authorizes  him  on  behalf  of  his  principal  to  enter  into  an 
agreement  for  a  usual  and  customary  lease  according  to 
the  nature  and  locality  of  the  propert}'  (t).  A  farm  bailiff 
accustomed  to  let  from  year  to  year  upon  certain  ordinary 
terms,  and  to  receive  rents,  has  no  implied  authority  to  let 
upon  unusual  terms  unknown  to  the  owner  (a).  But  the 
owner,  either  expressly  in  writing  (r)  or  by  acts  indicating 
his  assent,  may  ratify  his  steward  or  bailiff's  contract  (x). 

A  mere  authority  to  an  agent  to  procure  a  tenant  for 
premises  at  a  specified  rent,  without  any  instructions  as  to 
the  provisions  to  be  inserted  in  the  lease  or  agreement,  does 
not  give  the  agent  implied  authority  to  conclude  a  contract 
for  letting  the  premises.  His  duty  is  to  find  a  tenant  and 
communicate  his  offer  to  the  principal  (y).  Under  such 
circumstances  the  agent  has  no  implied  authority  to  let  a 
person  into  possession  of  the  premises  (z). 

A  house  agent  (a),  employed  to  find  a  tenant  for  a  house, 
and  receiving  a  commission  (b),  must  exercise  reasonable 

(q)  Coles  v.  Trecothicl;  1804,  !>  Yes.  p.  250  ;  Clinan  v.  Cooke,  1802,  1 
Sch.  &  Lef.  22,  31  ;  Heard  v.  Pilley,  1869,  4  Ch.  548. 

0)  Mortal  v.  Lyons,  1858,  8  Ir.  Ch.  R.  112,  117. 

(s)  Collen  v.  Gardner,  1856,  21  Beav.  540  ;  Eidgway  v.  Wharton, 
1854,  3  D.  M.  &  G.  677,  688. 

(t)  Peers  v.  Sneyd,  1853,  17  Beav.  157.  And  he  may,  in  the  absence  of 
any  limitation  on  his  powers,  authorize  the  tenant  to  change  agricultural 
land  to  market  gardens  :  Re  Pearson  &•  I' Anson,  1899,  69  L.  J.  Q.  B.  878. 

(n)  Turner  v.  Hutchinson,  1860,  2  F.  &  F.  185. 

(v)  Fitzmaurice  v.  Bayley,  1860, 6  E.  &  B.  86S  ;  8  Ibid.  664 ;  9  H.  L.  C.  78. 

(x)  See  Kodrnel  v.  Eden,  1859,  1  F.  &  F.  542  ;  Powell  v.  Smith,  1872, 
14  E(|.  85  (in  this  case  the  owner  had  let  the  tenant  into  possession  fit'  a 
farm  under  an  agreement  lor  a  lease  entered  into  by  the  agent). 

(y)  Wilde  v.  Watson,  1878,  1  L.  1!.  Ir.  402.  405.  '  See  Hamer  v.  Sharp, 
1874,  19  Eq.  108.  (z)  See  Slack  v.  Crewe,  1860,  2  F.  &  F.  59. 

(a)  Every  person  who  exercises  the  business  of  a  house  agent  must 
take  out  a  yearly  licence  of  21.  (24  &  25  Vict.  c.  21).  See  the  definition 
of  house  agent  in  sect.  10. 

(b)  As  to  the  circumstances  under  which  a  house  agent  may  claim 
a  commission  payable  on  a  letting  "  through  his  intervention,"  see 
Mansell  v.  Clements,  1874,  L.  R.  9  C.  P.  139.  An  agent  earns  his 
commission  if  he  is  employed  to  lease  and  gives  an  introduction  which 
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care  and  diligence  in  ascertaining  the  condition  of  a  person 
before  he  introduces  him  to  the  landlord  as  a  tenant  (<■);  for 
when  the  owner  of  a  house  proposes  to  a  house  agent  that 
he  should  find  a  tenant  for  him,  it  is  meant  that  he  should 
find  a  fit  and  proper  tenant  (c) . 

The  agent  should  sign  any  lease  or  agreement  in  the 
name  of  the  principal — "A.  B.  by  C.  D.  his  agent "(d),  or 
"  as  agent  and  on  behalf  of  A.  B."  (e).  No  particular  form 
of  words  is  required  to  be  used,  provided  the  act  be  done  in 
the  name  of  the  principal — e.g.  it  will  suffice  if  opposite  to 
the  seal  be  written  the  words  "  for  A.  B.  [principal],  C.  1). 
[agent] '"(/).  But  the  donee  of  a  power  of  attorney  may 
execute  any  instrument  in  his  own  name  and  with  his  own 
seal (g). 

If  the  agent  signs  the  lease  or  agreement  in  his  own  name 
he  will  prima  facie  be  deemed  to  contract  personally ;  and 
in  order  to  discharge  him  from  this  liability  it  must  appear 
from  the  lease  or  agreement  that  he  did  not  intend  to  bind 
himself  as  principal  (A).  If  in  the  body  of  the  lease  or 
agreement  it  appears  that  the  agent  was  to  be  responsible 
for  the  fulfilment  of  the  contract,  the  fact  that  he  expressly 
makes  it  "  for  and  on  behalf  of  "  or  "  as  agent  for"  another 
will  not  discharge  him  from  personal  liability  (i). 

XI.    RECEIVERS,    &C. 

Under  the  old  practice  a  receiver  appointed  by  the  Court 
had  no  power  of  letting  even  for  a  single  year  (k)  without 
obtaining  the  sanction  of  the  Court  (/).     Under  the  present 

results  in  a  lease,  although  lie  does  not  carry  through  the  whole  adjusting 
of  the  terms  :  Toulmin  v.  Millar,  1887,  58  L.  T.  96.  See  Curtis  v.  Nixon, 
1871,  24  L.  T.  706  ;  Lofts  v.  Bourke,  1884,  1  T.  L.  E,  58  ;  Debenham  v. 
Chambers,  1895,  12  T.  L.  R.  24  ;  Rimmer  v.  Knowles,  1874,  22  W.  R.  574. 

(c)  Ileys  V.  Tindall,  1861,  1  B.  &  S.  296,  298. 

(d)  Combe's  Case,  1614, 9  Rep.  p.  76  b ;  IVliite  v.  Cuyler,  1795,  6  T.  R.  176. 

(e)  Green  v.  KopJce,  1856,  18  C.  B.  549. 
(/)  Wilks  v.  Back,  1802,  2  East,  p.  145. 

[g)  Conveyancing  Act,  1881,  s.  46.  See  Laurie  v.  Lees,  1881,  7 
App.  Cas.  19. 

(h)  Notes  to  Thomson  v.  Davenport,  1829,  9  B.  &  C.  78  ;  2  Sin.  L.  C. 
10th  ed.  p.  388. 

(i)  Norton  v.  Herron,  1825,  1  C.  &  P.  648  ;  Tanner  v.  Christian,  1855, 
4  E.  &  B.  591.  As  to  the  liability  of  a  person  who  contracts  as  agent 
without  authority,  see  Collen  v.  Wright,  1857,  8  E.  &  B.  647. 

(/.:)  Wynne  v.  Lord  Newborough,  1790,  1  Ves.  164. 

(/)  Morris  v.  Elme,  1790,  1  Ves.  139.  As  to  the  liability  of  a  receiver 
for  rent,  see  Justice  v.  James,  1899,  15  T.  L.  R.  181. 
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practice  he  may  let  at  his  discretion  for  a  year  certain  or 
less,  or  for  any  time  not  exceeding  three  years,  without 
applying  for  the  sanction  of  the  Judge  (wi) ;  and  since  in  any 
case  he  can  only  grant  such  parol  lease  as  can  be  granted 
under  sect.  2  of  the  Statute  of  Frauds  (n),  the  same  limit 
applies  even  when  he  obtains  the  sanction  of  the  Court. 
He  has  no  power  to  transfer  the  legal  estate,  nor  can  such 
power  be  given  him  by  the  Judge  (o),  and  if  the  Court 
sanctions  a  longer  lease  steps  must  be  taken  to  procure  its 
execution  by  the  legal  owner ;  but  a  lease  by  the  receiver  is 
good  by  estoppel  as  between  himself  and  the  lessee  (j>). 

The  Bankruptcy  Act,  1888  (q),  and  the  Companies  Acts,   Trustees  in 
1S(>2  to  1898  (/•),  do  not  specifically  confer  upon  trustees  in  :u'idVrUP  °y 
bankruptcy  or  liquidators  a  power  of  leasing,  such  power  liquidators, 
being  in  general  unnecessary  for  the  winding  up  of  the  estate, 
but  a  lease  can  be  made  with  the  sanction  of  the  Court  (s). 

(3)  Restrictions  arising  from  Confidential  Relations. 

There  are  certain  classes  of  persons,  standing  in  con- 
fidential relations  to  the  owners  of  property,  who  possess 
peculiar  opportunities  of  obtaining  a  knowledge  of  the  value 
of  the  property  with  which  they  are  concerned,  and  peculiar 
means  of  influencing  the  minds  of  the  persons  for  whom 
they  act.  Courts  of  Equity  look  with  a  jealous  eye  on 
the  transactions  of  individuals  occupying  this  position, 
and  leases  granted  by  principals  to  agents  (ss),  by  clients  to 
attorneys,  by  wards  to  guardians,  by  cestui  que  tmsts  to 
trustees,  or  by  mortgagors  to  mortgagees  (0 ,  will  be  set 
aside  if  the  considerations  given  for  the  leases  are  grossly 


(fli)  Seton  on  Decrees,  5th  ed.  I.  (>75.     (n)  29  Car.  2,  c.  2  ;  infra,  p.  118. 

(u)  Kerr  on  Receivers,  3rd  ed.  167  ;  Gibbins  v.  Howell,  1818,  3  Madd. 
4(i!)  ;  Evans  v.  Matthias,  1857,  7  E.  &  B.  590,  sec  p.  601. 

( p)  Emus  v.  Matthias.     Sec  infra,  p.  74.         (q)  See  sects.  44,  54,  56. 

(/•)  See  Act  of  1862,  ss.  95,  1313 ';  Comp.  (Winding-up)  Act,  1890,  s.  I  2. 

(*)  See  Palmer's  Comp.  Prec,  Part  II.,  7th  ed.  p.  317.  Since  the 
property  of  the  company  floes  not  vest  in  the  liquidator,  the  lease  should 
be  in  the  name,  and  under  the  seal  of  the  company  :  ibid.,  p.  653. 

(ss)  Moloney  v.  Kernan,  1842,  2  Dr.  &  War.  31. 

(0  Webb  v.  Rorke,  1806,  2  Sch.  &  Lef.  661  ;  Hiches  v.  Cooke,  1816, 
4  Dow,  16.  The  doctrine  as  regards  mortgagors  depended  to  some 
extent  on  the  usury  laws  :  but  also  on  the  circumstance  that  the  lease 
incumbered  the  equity  of  redemption  (per  Lord  Redesdale  in  Hiches  v. 
Cooke,  loc.  cit,  p.  26).  At  the  present  time  it  must  be  received  with 
caution. 
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inadequate  («),or  if  any  advantage  appears  to  have  been  taken 
of  the  confidential  relation  in  which  the  parties  stand  (r). 

If  a  trustee  takes  a  renewal  of  a  lease  in  his  own  name, 
this,  so  far  as  it  is  beneficial,  operates  in  favour  of  the 
cestui  que  trust,  even  though  the  lessor  refused  to  renew  for 
his  benefit  (//)  ;  and  where  a  trustee  of  a  bankrupt  takes  a 
lease  to  himself,  he  is  answerable  for  profit  and  must  bear 
any  loss {z).  So,  again,  if  a  person,  jointly  interested  with 
an  infant  in  a  lease,  obtains  a  renewal  to  himself  only,  and 
the  lease  proves  beneficial,  he  will  be  held  to  have  acted  as 
trustee,  and  the  infant  may  claim  his  share  of  the  benefit ; 
but  if  the  lease  does  not  prove  beneficial,  the  lessee  must 
take  it  upon  himself  (a). 

Leases  made  by  persons  in  a  state  of  intoxication,  when 
they  have  been  drawn  into  intoxication  by  contrivance,  or 
any  unfair  advantage  has  been  taken  of  their  situation,  will 
be  set  aside  (h).  In  general  the  contract  of  a  man  so 
intoxicated  as  to  be  deprived  of  his  reason  is  not  void  but 
voidable,  and  it  can  be  confirmed  when  he  becomes 
sober  (c) . 

A  lease  made  under  duress  is  void(rf). 


(4)   Leases  j:y  Estoppel. 

Leases  by  When  a  person  who  has  no  estate  in  the  land  purports 

estoppel.  ^Q  grant  a  lease  thereof,  and  the  lessee  enters,  the  relation 

of  landlord  and  tenant  is  created,  and  as  between  the  parties 
the  lease  is  treated  as  a  valid  subsisting  lease.  This  is  upon 
the  principle  of  estoppel,  the  lessor  and  the  lessee  being 
reciprocally  estopped  from  disputing  the  title  of  the  lessor 
to  grant  the  lease. 

The  estoppel  seems  to  have  been  first  recognized  in  the 

(u)  Ward  v.  Hartpole,  177(5.  3  Bligh,  470  ;  bauson  v.  Massey,  1809, 
1  Ball.  &  B.  219. 

(j)  Aylward  v.  Kearney,  1814,  2  Ball.  &  B.  463.  See  the  notes  to 
Hitguenin  v.  Baselt  y,  1807, 1  Wh.  &  T.  L.  C.  7th  ed.  247  ;  and  rf.  Grosvenor 
v.  Skerratt,  1860,  28  Beav.  659. 

(if)  Ex  parte  James,  1803,  8  Ves.  p.  345. 
g)  Expartt  Hughes,  1802.  6  Ves.  617. 

(a)  Ex  parh  Grace,  1799,  1  B.  &  P.  376. 

\b)  Cooke-  v.  Clayworth,  1811.  18  Ves.  12:  Say  v.  Banmck,  1812, 
I  V.  k  B.  195.     See' Butler  v.  Mulvihill,  1819,  1  Bligli,  137,  note  at  p.  160. 

(c)  Matthews  v.  Baxter,  1873,  L.  R.  8  Ex.  132;  Cooke  v.  Glaywcnih, 
supra.     See  Pitt  v.  Smith,  1811,  3  Camp.  33. 

V     Bae.  Ahr.  "Duress"  (C.)  774. 
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case  of  a  lease  by  indenture  (e),  and  was  simply  a  case  of 
estoppel  by  deed.  It  had  the  consequence  that  if  the  lessor 
subsequently  acquired  the  legal  estate  in  the  land,  the  estate 
of  the  lessee  by  estoppel  became  an  estate  in  interest.  The 
estate  of  the  lessor  was  said  to  feed  the  estoppel,  and 
the  lease  was  deemed  to  be  well  granted  out  of  the  legal 
estate  (/').  Previous  to  such  acquisition  of  estate  by  the 
lessor,  he  has  a  reversion  by  estoppel,  which  prima  facie  is 
a  reversion  in  fee  (g). 

But  the  principle  is  not  confined  to  leases  by  indenture.  Estoppel  by 
A  tenant,  whatever  be  the  nature  of  his  tenancy  (h),  cannot, 
while  he  retains  possession,  dispute  his  landlord's  title  (?'), 
or  put  in  any  plea  which  brings  it  into  question  (A),  even 
though  the  defect  in  the  title  appears  on  the  face  of  the 
lease  (I),  or  though  the  tenant  is  prepared  to  show  that  the 
landlord  obtained  control  of  the  land  by  fraud  (///).  This 
rule  has  been  referred  to  as  "the  common  law  principle  that 
one  who  derives  possession  of  land  under  another  shall  not 
be  permitted  to  question  his  right  to  give  him  possession  "  (n), 
and  it  extends  to  all  cases  where  possession  has  been  obtained 
b}-  permission,  as  by  a  licensee,  a  lodger,  or  a  servant  (o). 
Where  possession  has  been  received  from  an  agent  for  an 
undisclosed  principal,  the  estoppel  applies  in  favour  of  the 
principal  (p) .  And  since  estoppels  are  in  their  nature 
mutual  (q),  the  landlord  is  equally  estopped  from  denying 

(e)  Bac.  Abr.  (0.)  850  ;  Co.  Litt.  47  b  :  Smith  v.  Low,  1739,  1  Atk.  489. 

(f)  Doe  v.  Oliver,  1830,  2  Sin.  L.  C.  10th  ed.  706  ;  Webb  v.  Anstin, 
1844,  7  M.  &Gr.  701. 

(g)  Sturgeon  v.  Wingfield,  184(5, 15  M.&  AY.  224  ;  Cuthbertson  v.  Irving, 
I860,  G  H.  &  N.  135. 

(h)  See  per  Cresswell,  J.,  in  Doe  v.  Foster,  1846,  3  C.  B.  p.  229. 

(/>  Doe  v.  Smythe,  1815,  4  M.  &  S.  347  ;  AU.-Gen.  v.  Hotham,  1823, 
T.  &  li.  j).  219  ;  Doe  v.  Fuller,  1835,  Tyr.  &  G.  17  ;  Phipps  v.  Sculthorpe, 
1817,  1  B.  &  A.  50  ;  Agar  v.  Young,  1841,  Car.  &  M.  78  ;  Cook  v.  Whellock, 
1890,  24  Q.  B.  D.  658.  See  notes  to  Veale  v.  Warner,  1  Wins.  Saund. 
580,  and  to  Walton  v.  Waterhouse,  2  Wins.  Saund.  82b". 

(k)  Palmer  v.  Ekins,  1725,  2  Ld.  Bavin.  1550. 

(/)  Dnke  v.  Ashby,  1862,  7  H.  &  N.  600  :  Jolly  v.  Arbuihnot,  1859, 
4  De  G.  &  J.  224  ;  Morton  v.  Woods,  1869,  L.  R.  4  Q.  B.  293.  Apparently 
Pargeter  v.  Harris,  1845,  7  Q.  B.  708,  so  far  as  it  decided  the  contrary,  is 
overruled. 

O)  Parry  v.  House,  1817,  Holt,  X.  P.  489. 

(to)  Per  Cockburn,  C.J.,  in  Delaney  v.  Fox,  1857,  2  C.  B.  N.  S.  p.  774. 

(o)  See  per  Patteson,  J.,  in  Doe  v.  Baytup,  1835,  3  A.  &  E.  p.  192. 

(p)  Fleming  v.  Gooding,  1834,  10  Bins^.  54!). 

(q)  Co.  Litt.  352  a. 
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to  the  tenant  any  rights  incident  to  the  tenancy  which  he 
has  purported  to  create  (/•).  From  the  same  principle  of 
the  mutuality  of  estoppels  it  follows  that,  if  the  lessor  is  by 
reason  of  disability — e.g.  infancy— not  liable  to  be  estopped, 
so  neither  is  the  lessee  (s) . 

The  estoppel  is  not  confined  to  ejectment,  but  can  be  set 
up  in  all  actions  between  the  parties  arising  upon  the 
tenancy,  as  in  an  action  for  rent  (£),  on  a  covenant  in  the 
lease (it),  or  in  trespass  (.<)  ;  nor  can  the  tenant  obtain  even 
equitable  relief  upon  an  allegation  which  brings  the  land- 
lord's title  into  dispute  0/).  It  holds  in  favour  of  persons 
deriving  title  under  the  lessor  (z),  and,  in  general,  upon  a 
lease  by  a  tenant  for  life,  the  estoppel  can  be  set  up  by  the 
remainderman,  for  the  title  is  the  same  (a).  So,  too,  the 
estoppel  binds  persons  claiming  under  the  lessee  (b),  including 
under-tenants  (c),  or  in  any  way  obtaining  possession  by  con- 
sent of  the  lessee,  as  where  a  person  setting  up  an  adverse 
title  pays  the  lessee  money  to  get  into  possession  (d)  ;  save 
under  special  circumstances,  as  where  the  lessor's  title  is 
derived  under  the  person  so  getting  into  possession  (c).  An 
estoppel  binding  a  partnership  is  binding  on  each  partner  (/). 
But  the  estoppel  does  not  bind  a  third  person,  not  claiming 
possession  of  the  land  under  the  tenant.  Hence  such  third 
person,  who  has  brought  his  goods  on  the  land  by  the  tenant's 
licence,  can  dispute  the  landlord's  title  to  distrain  (g). 

The  estoppel  is  said  to  last  only  during  the  continuance 

(r)  Cf.  J! 'filer  v.  Spiers,  L872,  20  W.  R.  772. 

(«)  Bac.  Abr.  (().)  852  ;  Smith  v.  Low,  1739,  1  Atk.  489. 

{£)  Parker  v.   Manning,   1798,    7    T.    R,    537.     As   to    replevin,    see 
Syllivan  v.  Stradling,  1764,  2  "Wils.  208. 

u)  Cuthbertson  v.  Irving,  18(50,  6  H.  &  N.  135. 

(xj  Delaney  v.  Fox,  1857,  2  C.  B.  N.  S.  768. 

(y)  Hainan  v.  Moore,  1817,  4  Price,  5. 

(z)  Trevivan  v.  Lawrance,  1705,  1  Salk.  276  ;  Palmer  v.  Elsin 
2  Ld.  Raym.  1550  ;  Parker  v.  Manning,  supra;  Cuthbertson  v. 
supra;  Ward  v.  Ryan,  1875,  Jr.  R.  10  C.  L.  17. 

(a)  Doe  v.  Whitroe,  1822,  Dowl.  &  Ry.  N.  P.  1.  Gf.  Doc  v.  L 
1848,  12  Q.  B.  711. 

(6)  Doe  v.  Smythe,  1815,  4  M.  &  S.  347;  Taylor  v.  Needhar 
2  taunt.  278. 

r)  L.  &  X.  W.  By.  Co.  v.  West,  1867,  L.  R.  2  C.  P.  553  ;  Doe  v. 
1843,  4  Q.  B.  p.  606';  Bar  wick  v.  Thompson,  1798,  7  T.  P.  488. 

(d)  Doe  v.  Mills,  1834,  2  A.  &  E.  17. 

(e)  Ford  v.  Agar,  1863,  2  H.  &  C.  279. 
(/)  Francis  v.  Doe,  1838,  4  M.  &  W.  331. 
[g)  Tadman  v.  Henman   1893  2  Q.  B.  168. 
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of  the  lease,  "  for  by  the  making  of  the  lease  the  estoppel 
doth  grow,  and  consequently  by  the  end  of  the  lease  the 
estoppel  determines  "  (/<).  But  clearly  the  lessee  is  estopped 
until  he  has  given  up  possession  (/),  unless,  apparently,  he 
is  himself  entitled  and  took  the  lease  under  a  mistake  (k). 

But  there  is  no  estoppel  where  an  interest,  which  has  No  estoppel 
since  determined,  passed  by  the  lease,  and  consequently,  if  p^^ 
the  lessor  had  an  estate,  but  an  insufficient  one,  he  is  not 
estopped  from  avoiding  the  lease  when  that  estate  comes 
to  an  end.  Thus  if  tenant  pur  autre  vie  leases  for  years  and 
purchases  the  reversion,  and  the  life  falls  during  the  lease, 
he  is  not  bound  to  make  good  the  lease  out  of  the  reversion  ; 
and  so  if  one  who  has  a  lease  for  ten  years  grants  a  lease 
for  twenty  years  (/).  In  the  latter  case,  indeed,  the  lease 
operates  as  an  assignment  and  the  relation  of  landlord  and 
tenant  is  not  created  (/»)• 

In  the  same  manner  (n)  the  lessee,  though  he  is  estopped  Thenall.|  "':iy 
from  alleging  that  the  lessor  had  no  title  at  all  at  the  date  lord's  title 
of  the  lease,  is  at  liberty  to  show  that  a  title  which  he  has  exPired- 
then  had  has  since  expired  (o).    But  where  a  lessor  was  only 
entitled  as  coparcener  to  a  share  in  the  demised  land,  it 
was  held  that,  notwithstanding   this  rule,  the  lessee  was 
estopped  as  against  the  heir  from  denying  his  title  to  the 
whole  {p).     Where  a  new  tenancy  is  created  without  any 
fresh  letting  into  possession,  the  new  tenancy  creates  no 
absolute  estoppel  as  to  the  then  title  of  the  lessor,  and,  upon 
the  principle  to  be  mentioned  presently  (//),  the  tenant  may 

(/<)  Co.  Litt.  47  b  ;  James  v.  London,  1582,  C'ro.  Eliz.  3G. 

\i)  Doe  v.  Austin,  1832,  2  Moo.  &  Sc.  107  ;  9  Bing.  41. 

(k)  Per  Blackburn,  J.,  in  Clark  v.  Adie,  1877,  2  App.  Cas.  p.  435  ; 
Eliot  v.  Mayor  of  Bristol,  1895,  71  L.  T.  659  ;  Accidental  Death 
Insurance  Co.  v.  Mackenzie,  1801,  5  L.  T.  20. 

(/)  Co.  Litt.  47  b  ;  Bac.  Abr.  (0.)  853  ;  Treporfs  Case,  1594,  (i  Rep. 
14  1>.     See  per  Parke,  B.,  in  Doe  v.  Seaton,  1835,  2  Cr.  M.  &  E.  p.  730. 

(//()  Lanyford  v.  Selmes,  1857,  3  K.  &  .1.  220. 

(a)  Blake  v.  Foster,  1800,  8  T.  R.  487  ;  Hill  v.  Saunders,  1825,  4 
B.  &  C.  529  ;  Doe  v.  Seaton,  1835,  2  Cr.  M.  &  R.  728. 

(o)  Bruduell  v.  Huberts,  1762,2  AVils.  143;  England  v.  Slade,  1792, 
4  T.  R.  682  ;  Doe  v.  Watson,  1817,  2  Stark.  230  ;  Neave  v.  Moss,  1823, 
1  Bing.  360  ;  Doe  v.  Ramsbotham,  1815,  3  M.  &  S.  516  ;  Hopcraft  v. 
Keys,  1833,  9  Bing.  613  ;  Pope  v.  Jli<iys,  1829,  9  B.  &  C.  p.  251  ;  Doe  v. 
Edwards,  1S34,  5  B.  &  Ad.  1065  ;  Mountnoy  x.  Collier,  1853,  1  E.  &  B. 
630.  Cf.  Weld  v.  Baxter,  1856,  11  Ex.  816.  See  Knight  v.  Hickman 
1885,  29  Sol.  Journ.  386  (Salisbury  County  Court). 

(p)  Weeks  v.  Birch,  1893,  69  L.  T.  759.  ' 

(//)  Infra,  p.  78. 
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show  that  he  took  the  fresh  tenancy  under  a  mistake  as  to 
the  landlord's  title  (r). 
Estoppel  by  Where  a  person  in  possession  of  land  recognizes  a  sub- 

rent^&c  sisting  tenancy  under  another,  whether  by  payment  of  rent, 

by  submission  to  distress  (s),  or  otherwise,  he  is  similarly 
estopped  from  disputing  the  title  of  that  other,  although  he 
did  not  originally  receive  possession  from  him  (t)  ;  and  if 
the  recognition  has  taken  place  upon  a  change  of  landlords 
at  the  request  of  the  former  landlord  (»),  such  former  land- 
lord is  estopped  from  alleging  the  tenancy  under  himself  to 
be  subsisting  (x) . 
Exceptions.  But  the  rule  of  estoppel  in  favour  of  a  landlord  from 

whom  the  tenant  did  not  originally  receive  possession  is  not 
absolute;  the  tenant  may  dispute  the  landlord's  title  if  he  can 
show  that  he  was  induced  to  pay  rent  by  fraud  or  mis- 
representation (y)  ;  and  he  may  give  evidence  that  the  person 
to  whom  rent  was  paid  received  it  as  agent  for  a  third 
person  (z).  Moreover,  provided  he  can  show  that  another 
person  is  entitled  to  receive  the  rent  (a),  he  is  permitted  to 
si  low  that  the  person  whom  he  has  recognized  as  landlord  is 
not  really  entitled  and  that  the  recognition  took  place  under 
mistake  (b).  And,  upon  the  principle  already  mentioned, 
the  tenant  may  show  that  the  title  of  the  person  whom  he 
has  recognized  as  landlord  has  since  such  recognition  come 
to  an  end  (c). 

(r)  Claridge  v.  Mackenzie,  1842,  4  M.  &  Gr.  143. 

(*)  Panton  v.  Jones,  1813,  3  Camp.  372  ;  Cooper  v.  Blandy,  1834, 
1  Bing.  N.  C.  45.     See  Jump  v.  Payne,  1899,  68  L.  J.  Q.  B.  607. 

(0  See  Cooke  v.  Loxley,  1792,  5  T.  R.  4. 
a)  See  Hall  v.  Butler,  1839,  10  A.  &  E.  204. 

(x)  Dorms  v.  Cooper,  1841,  2  Q.  B.  256. 

(y)  Doe  v.  Wiggins,  1843,  4  Q.  B.  367  ;  Williams  v.  Bartholomew,  1798, 
1  B.  &  P.  326  ;  Doe  v.  Brown,  1837,  7  A.  &  E.  447  ;  Carlton  v.  Bowcock, 
1884,  59  L.  T.  659.  (z)  Jones  v.  Stone,  1894,  A.  C.  122. 

(a)  Cooper  v.  Blandy,  1834,  1  Bing.  N.  C.  645  ;  Knight  v.  Cox,  1856, 
18  C.  B.  645. 

(6)  Rogers  v.  Pitcher,  1815,  6  Taunt.  202  ;  Gravenor  v.  Woodhoust:, 
1822,  1  Bing.  38  ;  Cornish  v.  Searell,  1828,  8  B.  &  C.  471  ;  Fenner  v. 
Duplock,  1824,  2  Bing.  10  ;  Doe  v.  Francis,  1837,  2  Moo.  &  B.  57  ; 
Gregory  v.  Doidge,  1826,  3  Bing.  474;  Jew  v.  Wood,  1841,  1  Cr.  & 
Ph.  185  ;  Carlton  v.  Bowcock,  1884,  51  L.  T.  659. 

(c)  Brook  v.  Biags,  1836,  2  Bing.  N.  C.  572. 
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SECT.    III.— AX   ACTUAL    LETTING.    OE    AN    AGREEMENT 
CAPABLE   OF   SPECIFIC  ENFORCEMENT. 

Subject  to  what  is  subsequently  said  as  to  the  effect  of  When  fnstru- 
an  agreement  to  let  since  the  Judicature  Acts,  a  mere  £^trued  ;ls 
agreement,  without  any  words  of  present  demise,  will  not  mereagree- 
constitute  the  relation  of  landlord  and  tenant  between  the 
parties  (d).  In  order  to  constitute  such  relation  there  must 
be  an  intention  on  the  part  of  the  one  party  to  let,  and  of 
the  other  to  hold  as  tenant.  Mere  occupation  of  premises 
by  one  of  several  tenants  in  common  will  not  create  a 
tenancy  between  him  and  the  other  tenants  in  common  (e)  : 
nor  will  the  occupation  for  partnership  purposes  of  premises 
of  one  partner  create  a  tenancy  between  that  partner  and 
the  firm,  even  though  by  the  partnership  articles  an  annual 
sum  is  made  payable  as  rent(/).  And  although  words  of 
present  demise  are  made  use  of,  yet  if  upon  the  whole 
instrument  (g),  and  having  regard  to  the  nature  of  the 
subject-matter  (h),  it  does  not  appear  to  have  been  intended 
by  the  parties  to  operate  as  a  lease,  but  only  as  preparatory 
and  relative  to  a  future  lease  to  be  made,  the  law  will 
rather  do  violence  to  the  words  than  break  through  the 
intent  of  the  parties  (0. 

Thus,  if  there  are  matters  to  be  ascertained,  without 
which  the  terms  of  holding  will  not  be  perfectly  com- 
plete (k)  ;  or  if  the  instrument  contains  a  stipulation  that 
"  a  clause  is  to  be  added  in  the  lease  "  for  a  particular 
purpose  (/),  or  a  proviso  that  the  instrument  shall  not  be 


Instances  of 
agreements. 


(J)  Clayton  v.  Burtenshaic,  1826,  5  B.  &  C.  41  ;  Phillips  v.  Hartley. 
1827,  3  0.  &  P.  121.     See  Taylor  v.  Jackson,  1846,  2  C.  &  K.  22. 

(e)  See  cases  cited  in  Bailey  v.  Hobson,  1869,  39  L.  J.  Ch.  270. 

(/)  Ex  parte  Appleby,  1872,  20  W.  R.  411.  An  agreement  for  letting 
for  a  term  on  condition  of  rent  being  duly  paid  is  not  merely  personal, 
and  it  passes  an  estate,  see  Dvxbury  v.  Sandiford,  1899,  80  L.  T.  552. 

(g)  See  per  Alderson,  B.,  in  Gore  v.  Lloyd,  i844,  13  L.  J.  Ex.  at  p.  372. 

(h)  Doe  v.  Clare,  1788,  2  T.  R.  739, '744  :  Fenny  v.  Child,  1814,  2 
M.  &  S.  255,  257  ;  Doe  v.  Powell,  1844,  8  Sc.  N.  R.  687  ;  7  M.  &  Gr.  980. 

(i)  Bac.  Abr.  (K.)  817;  Doe  v.  Ashhurner,  1793,  5  T.  R.  163.  See 
Morgan  v.  Bissell,  1810,  3  Taunt.  65  ;  Browne  v.  Warner,  1807,  14  Yes. 
156  ;  Doe  v.  Smith,  1805,  6  East,  530  ;  Tempest  v.  Raiding,  1810,  13 
East,  18  ;  Rawson  v.  Eicke,  1837,  7  A.  &  E.  451  ;  Brashier  v.  Jackson, 
1840,  6  M.  &  W.  549;  Chapman  v.  Towner,  1840,  6  M.  &  W.  100; 
Bichtell  v.  Hood,  1839,  5  M.  &  AY.  104. 

(k)  John  v.  Jenkins,  1832,  1  Cr.  &  M.  227  :  Jones  v.  Reynolds,  1841, 
1  Q.  B.  506. 

(0  Doe  v.  Smith,  1805,  6  East,  530. 
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When  instru- 
ments arc 

construed  as 
leases. 


construed  or  taken  to  operate  as  a  lease  or  actual  demise  (w?) ; 
or  if  the  lease  is  to  take  effect  only  on  the  performance  or 
happening  of  a  condition  (n)  ;  or  if  there  is  a  want  of  cer- 
tainty as  to  the  time  of  commencement  of  the  term  and  of 
the  rent  becoming  due  (<>),  or  as  to  the  amount  of  rent  (]>)  ; 
or  if  strong  circumstances  of  inconvenience  are  apparent 
on  the  instrument,  if  it  should  be  construed  as  a  lease  (7)  ; 
or  if  it  appears  by  the  instrument  that  the  lessor  has  no 
present  power  to  grant  a  lease  (r)  ;  the  instrument  will  be 
construed  as  a  mere  agreement  for  a  lease,  although  it  may 
contain  words  of  present  demise. 

Instruments  not  under  seal  can  now  operate  as  leases 
only  when  the  terms  of  years  to  which  they  relate  will  end 
within  three  years  from  the  making  of  the  instrument, 
and  when  the  rent  reserved  during  such  term  amounts  to 
two-third  parts  at  the  least  of  the  full  improved  value  of 
the  premises  (s).  Subject  to  this  restriction,  an  instru- 
ment, although  it  may  be  designated  an  agreement,  and 
may  contain  a  stipulation  for  the  execution  of  a  future 
lease  (t),  will  nevertheless  be  held  to  operate  as  a  lease  if  it 
contains  words  of  present  demise,  such  as  "I  demise," 
"doth  set  and  let,*'  "doth  agree  to  let"  (u),  "shall 
enjoy  "  (r),  &c,  uncontrolled  by  expressions  of  a  contrary 

(in)  Perring  v.  Brook,  1835,  7  C.  &  P.  360. 

(,>)  Doe  v.  Clarke,  1845,  7  Q.  B.  211. 

(0)  Dunk  v.  Hunter,  1822,  5  B.  &  A.  322,  325.  See  Clayton  v. 
Burtenshaw,  1826,  5  B.  &  C.  41. 

(p)  A.s  where  the  rent  is  to  be  fixed  by  valuation,  and  no  valuation  is 
made  :  John  v.  Jenkins,  1832,  1  Cr.  &  M.  227.  But  see  M'Creesh  v. 
M'Geough,  1873,  Ir.  R.  7  C.  L.  236. 

(q)  Morgan  v.  Bissell,  1810,  3  Taunt.  65  ;  Doe  v.  Powell,  1844,  8 
Sc.  N.  R.  687,  70O  ;  7  M.  &  Gr.  980.  See  Hayward  v.  Haswell,  1837, 
6  A.  &  E.  265. 

(/•)  Hayward  v.  Ham-ell,  6  A.  &  E.  265.  Cf.  Doe  v.  Foster,  1846, 
:;  (J.  B.  215. 

(s)  See  infra,  p.  118. 

(t)  Harrington  v.  Wise,  1595,  Cro.  Eliz.  486  ;  Baxter  v.  Browne,  1775, 
2  \V.  Bl.  !J73  ;  Barry  v.  Nugent,  1782,  3  Doug.  179  ;  Poole  v.  Bentlexj, 
1810,  12  East,  168';  Wurman  v.  Faithfull,  1834,  5  B.  &  Ad.  1042; 
Doe  v.  Benjamin,  1839,  9  A.  &  E.  644,  651  ;  Hancock  v.  Caffyn,  1832, 
8  Bing.  358,  368  ;  Doe  v.  Ries,  1832,  8  Bing.  178  ;  Pearce  v.  Cheslyn, 
1835,  4  A.  &  E.  225;  Alderman  v.  Neate,  1839,  4  M.  &  W.  704; 
Wilson  v.  Ghislwlm,  1831,  4  C.  &  P.  474;  Chapman  v.  Pluck,  1838, 
4  Bing.  N.  C.  187. 

(«)  Staniforih  v.  Fox,  1831,  7  Bing.  590  ;  Doe  v.  Benjamin,  supra  : 
Doe  v.  Pies,  supra  ;  Tarte  v.  Darby,  1846,  15  M.  &  W.  601  ;  Furness  v. 
Bond,  1888,  4  T.  L.  R.  457. 

(r)  Dot  v.  Ashburner,  171*3,  5  T.  R.  163. 
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import,  a  specific  rent  being  reserved,  and  the  time  at 
which  the  tenancy  is  to  commence  being  clearly  ascer- 
tained (x).  And  though  there  are  no  words  of  present 
demise,  yet  an  instrument  may  operate  as  a  lease,  if  it 
contains  all  the  terms  necessary  for  a  lease,  and  if  it 
appears  that  such  was  the  intention  of  the  parties  (y). 
Thus  an  instrument  under  seal  containing  a  covenant  to 
grant  a  lease  has  been  construed  as  a  lease,  the  reservation 
of  rent  and  other  terms  pointing  to  a  present  demise  (z) ;  and 
an  agreement  for  a  future  lease,  under  which  a  person  has 
entered  into  possession,  not  containing  any  words  of  present 
demise,  but  providing  that  in  the  meantime,  until  the  lease 
shall  be  executed,  the  intended  lessee  shall  pay  the  rent 
and  perform  the  covenants,  with  a  power  of  distress  for  non- 
payment  of  rent,  will,  it  seems,  have  the  same  effect  (a). 

But  a  building  agreement  containing  similar  provisions,   Building 
under  which  the  builder   is  only  to  be  entitled  to  leases  zg***1**11*- 
after  the  erection  of  buildings,  does  not  operate  as  a  present 
demise  (b)  ;  the  builder  is  at  most  tenant  at  will  (b)  ;  though 
when  his  right  to  the  lease  is  complete  he  holds  upon  the 
agreed  terms  of  the  lease  (c). 

Entry  under  an  agreement  for  a  lease  and  payment  of   Present  effect 
rent  creates  at  law  a  tenancy  from  year  to  year  on  the  ment, 
terms  of  the  agreement  so  far  as  they  are  applicable  (d) :    Walshv. 
but  if  the  agreement  is  such  that  the  Court  would  order  it   Lmsdale- 
to  be  specifically  performed,  the  lessee  is  in  equity  entitled 
to  the  premises  for  the  term  mentioned  in  the  agreement, 
and  since  the  Judicature  Acts  he  is  in  the  same  position 
as  though  a  lease  had  been  actually  executed.     He  is  con- 
sequently subject  to  the  same  liabilities  and  he  has  the 
same  rights  as  a  lessee.    He  is  liable  for  instance  to  distress, 
and,  on  the  other  hand,  he  cannot,  like  a  tenant  from  year 

(as)  See  note  (t),  p.  80. 

(>/)  Wright  v.  Trezevant,  1828,  1  Moo.  &  M.  231.  See  Rollason  v.  Leon, 
1861,  7  H.  &  N.  73.  (a)  Curling  v.  Mills,  1843,  6  M.  &  Gr.  173. 

(a)  Hancock  v.  Caffiyn,  1832,  8  Bing.  358,  365.  See  Pinero  v.  Judson, 
1829,  6  Bing.  206  ;  'Anderson  v.  Midland  Ry.  Co.,  1861,  3  £.  &  E.  614. 
But  see  Doe  v.  Foster,  1846,  3  C.  B.  215. 

(b)  Camden  v.  Batterbury,  1859,  5  C.  B.  N.  S.  808.  It  is  usual  to 
insert  a  provision  expressly  excluding  a  present  demise  ;  see  Holland  v. 
Kensington  Vestry,  1867,  L.  B.  2  C.  P.  565.  As  to  liability  for  the  sums 
reserved  pending  the  lease,  see  Adams  v.  Hagger,  1879,  4  Q.  B.  D.  480  ; 
Howlett  v.  Tarte,  1861,  10  (J.  B.  N.  S.  813. 

(r)  Lowther  v.  Heaver,  1889,  41  C.  D.  248.  (d)  Infra,  p.  94. 
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to  year,  be  turned  out  at  six  months'  notice  (e).  In  cases, 
therefore,  where  an  agreement  for  a  lease  is  capable  of  specific 
performance,  it  is  in  general  equivalent  to  a  lease,  and  the 
cases  above  referred  to  have  lost  most  of  their  importance. 
But  the  principle  only  applies  where  the  Court  before  which 
the  question  arises  has  jurisdiction  specifically  to  enforce 
the  agreement.  Hence,  if  the  value  of  the  premises  exceeds 
500L,  an  agreement  for  a  lease  cannot  be  treated  as  a  lease 
in  proceedings  in  a  county  court  (/) .  If,  as  the  result  of 
an  action  for  specific  performance  against  a  tenant  who  has 
gone  into  possession  under  an  agreement,  it  is  ordered  that 
possession  shall  be  given  up  to  the  lessor,  and  possession 
is  so  given  up,  the  relation  of  landlord  and  tenant  is  at 
an  end,  and  the  lessor  cannot,  on  the  principle  of  Walsh 
v.  Lonsdale,  distrain  for  arrears  of  rent  upon  chattels 
remaining  on  the  premises  (g). 

Attornment.  An  attornment  is  an  admission  by  the  person  making  it 
that  he  holds  the  premises  as  tenant  under  the  person  to 
whom  it  is  made,  and  thereby  the  relation  of  landlord  and 
tenant  is  created  (h) .  Attornment  is  evidence  of  the  title 
of  the  landlord  (i),  and  unless  it  can  be  shown  to  have  been 
made  under  a  mistake,  or  to  have  been  obtained  by  fraud 
or  misrepresentation  (k),  it  operates  against  the  tenant  as 
an  estoppel. 

stamp  on  An  attornment  in  writing  which  is  simply  an  attornment 

— that  is,  where  the  tenant  puts  one  person  in  the  place  of 
another  as  his  landlord  and  holds  on  the  same  terms  as 
before — does  not  require  a  stamp  (I)  ;  but  it  is  otherwise 
where  the  attornment  is  evidenced  by  a  document  which 
operates  as  a  fresh  contract  (/;/). 

(e)  Walsh  v.  Lonsdale,  1882,  21  C.  D.  9  ;  Crump  v.  Temple,  1890,  7 
T.  L.  R.  120.  Of  Swain  v.  Ayres,  1888,  21  Q.  B.  D.  289.  And  see  Allhusen 
v.  Brooking,  1884,  26  Ch.  D.  559  ;  Re  Maughan,  1885, 14  Q.  B.  D.  956. 

(/)  Foster  v.  Reeves,  1892,  2  Q.  B.  255. 

\g)  Murgatroyd  v.  Old  Silkstone,  d-c,  Coal  Co.,  1895,  44  W.  R.  198. 

(h)  See  Cooper  v.  Lands,  1866, 14  L.  T.  287.  As  to  the  former  necessity 
of  attornment  upon  the  grant  of  the  reversion,  see  infra,  p.  413. 

(i)  Doe  v.  Edwards,  1836,  5  A.  &  E.  95. 

(k)  Doe  v.  Brown,  1837,  7  A.  &  E.  447.  See  Cornish  v.  Searell,  1828, 
8  B.  &  C.  471. 

(1)  Doe  v.  Edwards,  supra;  Doe  v.  Smith,  1838,  8  A.  &  E.  255  ;  Barry 
v.  Goodman,  1837.  2  M.  &  W.  768. 

(?»)  Cornish  v.  Searell,  1828,  8  B.  &  C.  471  ;  Doe  v.  Frankis,  1840 
11  A.  &  E.  792. 
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Formerly  an  attornment  clause  was  inserted  in  mortgages  Attornment 
in  cases  where  the  mortgagor  was  himself  in  occupation  of  c 
the  mortgaged  premises,  with  a  view  to  creating  the  relation 
of  landlord  and  tenant  between  mortgagee  and  mortgagor, 
and  vesting  in  the  mortgagee,  either  expressly  or  impliedly, 
the  power  of  distress  which  is  incident  to  that  relation  (w) ; 
and  although,  as  will  presently  appear,  an  attornment  clause 
is  not  now  effectual  for  this  purpose,  it  is  still  constantly 
used  to  enable  the  mortgagee  to  get  speedy  possession. 

Ordinarily  an  attornment  at  a  yearly  rent  creates  a 
tenancy  from  year  to  year,  even  though  the  mortgagee 
retains  the  right  of  re-entry  (o)  ;  but  the  nature  of  the 
tenancy  depends  on  the  agreement  between  the  parties,  and 
it  may  be  a  tenancy  at  will  even  though  a  yearly  rent  is 
reserved  (p),  or  a  term  specified  0/).  If  it  is  a  tenancy  at 
will  it  is  determined  by  an  assignment  of  the  mortgage  (r), 
or  by  the  death  of  the  mortgagor  (s) ;  and  payment  of 
interest  on  the  mortgage  by  the  heir  does  not  renew  the 
tenancy  at  will  (t).  To  create  the  tenancy,  it  is  not  necessary 
for  the  mortgage  deed  to  be  executed  by  the  mortgagee ;  it 
is  sufficient  if  the  mortgagor  occupies  under  it  (u). 

The  tenancy  created  by  attornment  carries  with  it 
common  law  a  power  of  distress  against  the  goods  of  the 
mortgagor  (,r) ,  and  against  such  goods  when  vested  in  his 
trustee  in  bankruptcy  {y)  ;  and  also  against  the  goods  of 
strangers  (2).  But  under  the  Bills  of  Sale  Acts,  1878  and 
1882,  an  attornment  clause  is  ineffectual  to  create  a  power 
of  distress  unless  tin'  mortgagee  has  taken  possession  previously 

(»)  See  Morton  v.  Woods,  1869,  L.  R.  4  Q.  B.  293  ;  lie  Stockton  Iron 
Furnace  Co.,  1879,  10  Ch.  D.  335  ;  and  cf.  Walker  v.  Giles,  1848,  6  C.  B. 
662  ;  11  Geo.  2,  c.  19,  s.  11. 

(0)  Re  Threlfall,  1«80,  16  C.  D.  274,  explaining  Morton  v.  Woods 
supra;  Ex  parte  Voisey,  1882,  21  C.  D.  442.  As  to  right  to  re-enter 
notwithstanding  the  tenancy,  see  Doe  v.  Olley,  1840,  12  A.  &  E.  481  ; 
Doe  v.  Tom,  1843,  4  Q.  B.  6i5  ;  Doe  v.  Goodier,  1847,  10  Q.  B.  957  ;  Met. 
Counties  Assurance  Co.  v.  Brown,  1859,  4  H.  &  N.  428. 

(p)  Pinhorn  v.  Souster,  1853,  8  Ex.  763;  Turner  v.  Barnes,  1862 
2  B.  &  S.  435  ;  Doe  v.  Davies,  1851,  7  Ex.  89. 

(q)  Morton  v.  Woods,  supra. 

(r)  Broim  v.  Metr.  Counties,  &c,  Society,  1859,  1  E.  &  E.  832. 

(s)  Turner  v.  Barnes,  supra.         (t)  Scobie  v.  Collins,  1895, 1  Q.  B.  375. 

(u)  Morton  v.  Woods,  supra  ;  West  v.  Fritche,  1848,  3  Ex.  216  ;  Ex  parte 
Voisey,  1882,  21  C.  D.  443. 

(x)  West  v.  Fritche,  supra;  Morton  v.  Woods,  supra  ;  Ex  parte  Voisey, 
supra.  (y)  Be  Stockton  Iron  Furnace  Co.,  supra. 

(~)  Binhornv.  Souster,supra  ;  Kearsleyx.  Phillips,  1883,11  Q.  B.  D.  621. 
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to  the  demise  by  him  (a),  and  the  attornment  clause  itself  is 
not  a  taking  possession  (b).  But  for  other  purposes  the 
attornment  clause  is  effectual,  and,  in  particular,  it  enables 
the  mortgagee  to  recover  possession  as  landlord  by  a  writ 
specially  indorsed  under  E.  S.  C.  Ord.  3,  r.  6  (c). 

SECT.  IV.— EXCLUSIVE  POSSESSION. 

Lease.  In  order  that  an  instrument  may  operate  as  a  lease  it  must 

confer  the  right  to  exclusive  possession  of  the  premises.  A 
right  of  using  the  premises  without  exclusive  possession  will 
be  construed  as  a  licence  (d),  and  not  as  a  lease  (e).  An 
agreement  to  let  "all  the  room  and  power"  in  a  certain 
mill  takes  effect  as  a  demise  (/). 

In  deciding  whether  a  transaction  amounts  to  a  letting  or 
only  to  a  licence,  the  question  to  be  considered  is  whether, 
looking  to  the  substance  and  context  of  the  agreement,  the 
owner  intended  to  part  with  the  possession  of  and  control 
over  the  property,  or  whether  the  agreement  is  merely  for 
the  use  of  the  property  in  a  certain  way  and  on  certain 
terms  while  it  remains  in  the  possession  and  under  the 
control  of  the  owner  (g) .  The  Court  will  not  look  so  much 
to  the  words  as  to  the  substance  of  the  agreement  (//)  ;  and 
although  there  are  no  express  words  giving  a  right  to 
exclusive  occupation,  yet  if  the  nature  of  the  acts  to  be 
done  by  the  grantee  requires  such  a  right  (i),  the  agreement 
will  be  held  to  amount  to  a  letting  (k). 

(a)  lie  Willis,  1888,  21  Q.  B.  I).  384.     See  sect.  6  of  the  Act  of  1878. 
(6)  Green  v.  Marsh,  1892,  2  Q.  B.  330. 

(c)  Mumford  v.  Collier,  1890,  25  Q.  B.  D.  279. 

(d)  As  to  stamping  a  licence,  see  Conservators  of  R.  Thames  v.  Comm. 
of  In.  Rev.,  1886,  18  Q.  B.  D.  279  ;  National  Telephone  Co.  v.  Comm.  of  In. 
Rev.,  1899,  1  Q.  B.  250. 

(«)  Taylor  v.  Caldwell,  1863,  3  B.  &  S.  p.  832  ;  Hancock  v.  Austin,  1863, 
14  C.  B.  N.  S.  634  ;  L.  &  N.  W.  Ry.  v.  Buchnaster,  1875,  L.  R.  10  Q.  B. 
70,  444.  See  Jones  v.  Reynolds,  1836,  4  A.  &  E.  805  ;  Municipal  Free- 
hold Land  Co.  v.  Met.,  etc.,  Joint  Committee,  1883,  C.  &  E.  184  ;  Rendell 
v.  Roman,  1893,  9  T.  L.  R,  192. 

(/)  Marshall  v.  Schofield,  1882,  52  L.  J.  Q.  B.  58. 

((/)  Wells  v.  Kingston-upon-Hidl,  1875,  L.  R.  10  C.  P.  at  p.  408.  See 
Cory  v.  Bristow,  1877,  2  App.  Cas.  at  p.  276. 

(h)  Smith  v.  St.  Michael,  Cambridge,  1860,  3  E.  &  E.  p.  390. 

(i)  See  Crosby  v.  Wadsworth,  1805,  6  East,  602  ;  but  cf.  Moyy  v. 
Yatton,  1880,  29  W.  R.  74. 

(jfe)  Roads  v.  Trumpington,  1870,  L.  R.  6  Q.  B.  56,  64.  Considerable 
weight  was  attached  in  the  judgments  in  this  case  to  the  circumstance 
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On  the  other  hand,  although  the  parties  use  words  Licence 
appropriate  to  a  lease,  yet  if  from  the  whole  agreement 
it  appears  that  the  grantor  is  to  retain  possession  of  the 
property  and  merely  to  give  the  grantee  a  concurrent 
right  of  user,  the  agreement  will  be  held  to  amount  to  a 
licence  only  (I) . 

A  licence  is  not  exclusive  unless  it  is  either  expressed  to 

be  so,  or  an  intention  that  it  should  be  so  can  be  clearly 

inferred  from  the  language  of  the  agreement  {in).     A  mere 

liberty  of  digging  for  minerals  in  another's  soil  does  not 

confer  an  exclusive  right  to  the  minerals  (?i) ;  and  perhaps 

it  is  the  same  even  where  the  grantee  covenants  effectually 

to  work  the  mines  (o).     But  while  the  licensor  retains  the 

right  to  grant  fresh  licences,  he  must  not  thereby  defeat  his 

own  previous  grant  (}>),  or  defeat  the  known  objects  of  the 

first  licensee  in  applying  for  his  licence  (q). 

The  following  are  instances  of  licences  : — 

Gratuitous  loan  of  shed  for  a  specified  purpose  (r). 

Agreement  to  let  and  take  Music  Hall  and  Gardens  for 

four  days  for  the  purpose  of  giving  a  series  of  four 

concerts ;    the  terms  of  the  agreement  showing  that 

the  owner  was  not  to  give  up  exclusive  possession  to 

the  hirer  (s). 

Agreement   under  which    the   owner   of    lace-machines 

hired  standing  room  for  them  in  a  room  in  a  factory  ; 

steam  power  to   be   supplied   by  the  owner  of   the 

that  the  agreement  provided  that  the  land  was  to  be  "  entered  upon  " 
and  "  delivered  up  "  by  the  grantee. 

(/)  Taylor  v.  Calchce'll,  1863,  3  B.  &  S.  826, 832.  It  lias  been  considered 
a  circumstance  of  importance,  as  sbowing  the  intention  of  the  parties  that 
a  licence  only  should  be  granted,  that  under  the  agreement  the  grantor  is 
to  pay  all  rates,  tithes,  and  taxes  :  Mogg  v.  Yatton,  1880,  29  W.  R.  74. 

(m)  D.  of  Sutherland  v.  Heatheote,  1892,  1  Ch.  475,  485.  _ 

(n)  D.  of  Sidhtrland  v.  Heathcote,  supra  ;  Chethamv.  Williamson,  1804, 
4  East,  p.  47G.  See  Earl  of  Huntingdon  v.  Lord  Mountjoy,  1583,  4  Leon. 
147.  Such  a  right  is  more  than  a  mere  licence  ;  it  is  a  profit  a  prendre  : 
Wickham  v.  Haider,  1840,  7  M.  &  W.  p.  78  ;  D.  of  Sutherland  v.  Heatheote, 
loc.  cit.  p.  483  ;  Hooper  v.  Clark,  1867,  L.  R.  2  Q.  B.  200. 

(o)  Doe  v.  JTood,  1819,  2  B.  &  Aid.  724.  Bat  see  Carr  v.  Benson,  1868, 
3  Ch.,  per  Wood,  L.J.,  at  p.  532. 

(p)  Newby  v.  Harrison,  1861,  1  J.  &  H.  p.  397. 

(y)  Carr  v.  Benson,  supra. 

(r)  Williams  v.  Jones,  1864,  3  H.  &  C.  256. 

(s)  Taylor  v.  Caldwell,  1863,  3  B.  &  S.  826.  As  to  the  holder  of  a 
refreshment  stall  at  an  exhibition,  see  Reg.  v.  Morrish,  1863,  32  L.  J. 
M.  C.  245. 
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factory,    who    reserved   the   right   of    entering    the 
room  for  the  purpose  of  attending  to  the  running 
gear  (t). 
Liberty  to  lay  and  stack  coals  upon  land  (it). 
Grant   of    liberty  and   licence   in   consideration    of    an 
annual  sum  of  30/.  to  fasten,  and  thenceforth  keep 
fastened,  a  coal  hulk  to  the  moorings  placed  by  the 
conservators  in  the  river  Thames  until  either  party 
should  have  given  the  other  one  calendar  month's 
notice  in  writing  to  determine  the  licence  (r) . 
Grant  of  sole  and  exclusive  right  or  liberty  to  put  or  use 
boats  on  a  canal  for  the  purposes  of  pleasure,  and 
to  let  the  same  for  hire  for  purposes  of  pleasure 
only  (//). 
Grant  of  leave  and  licence  to  search  for,  get,  and  carry 
away  all  the  copperas  stone  or  pyrites  which  might 
be  found  in  a  certain  part  of  a  manor  for  twenty-one 
years  at  a  yearly  rental,  with   proviso  for  re-entry 
on  non-payment  of  rent  (z). 
Grant  of  power  and  authority  to  dig  fireclay  from  under 
certain  land  for  twenty-one  years  (a). 
Effect  u  A  mere  licence  does  not  confer  any  estate  in  the  property 

to  which  it  relates  (b)  ;  the  licensee  is  not  liable  to  be  rated 
as  occupier  (<■)  ;  and  the  licensor  cannot,  in  the  absence  of 
an  express  power  of  distress,  distrain  for  any  annual  or 
other  sum  which  may  be  reserved  as  a  recompense  for  the 
licence  (<l).  The  licence  in  fact  properly  passes  no  interest, 
but  only  makes  an  action  lawful  which  without  it  would 
have  been  unlawful  (e).     It  is  determined  by  an  assignment 

(0  Hancock  v.  Austin,  1863,  14  C.  B.  N.  S.  634. 

(u)  Wood  v.  Lake,  1751.  reported  13  M.  &  W.  at  p.  848,  note  (a); 
Sayer,  3.  But  see  Sugd.  V.  &  P.  14th  ed.  p.  123.  See  also  Webb  v. 
J'aternoster,  1620,  2  Bol.  Rep.  143,  152  ;  and  see  13  M.  &  W.  p.  843. 

(x)  Watkins  v.  Overseers  of  Milton,  1868,  L.  R.  3  Q.  B.  350. 

(y)  Hull  v.  Tupper,  1863,  2  H.  &  C.  121. 

(a)  Ward  v.  Day,  1863,  4  B.  &  S.  337,  355.  See  Doe  v.  Wood,  1819, 
2  B.  &  Aid.  724,  738. 

(a)  Carr  v.  Benson,  1868,  L.  R.  3  Ch.  524,  532.  See  Ghetham 
v.  Williamson,  1804,  4  East,  469. 

(b)  Thomas  v.  Sorrel,  1674,  Vaughan,  p.  351. 

(c)  Watkins  v.  Overseers  of  Milton,  1868,  L.  R.  3  Q.  B.  350  ;  L.  d-  N.  W. 
Ry.  Go.  v.  Buckmaster,  1875,  L.  R.  10  Q.  B.  444  ;  Gory  v.  Bristow,  1877, 
2  App.  Cas.  262. 

(d)  Ward  v.  Day,  1863,  4  B.  &  S.  337  ;  see  p.  349. 

(e)  Thomas  v.  Sorrel,  supra.    See  Hap  v.  Hartley,  1889,  42  C.  D.  461. 
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of  the  subject-matter  in  respect  of  which  the  privilege  is 
enjoyed  (/).  And  a  licence,  whether  under  seal  or  by 
parol,  is  revocable  (r/),  unless  it  is  coupled  with  a  grant  (/<), 
or  unless,  upon  the  faith  of  it,  expense  has  been  incurred 
by  the  licensee  (i).  A  licence  to  search  for  and  carry 
away  minerals,  being  a  licence  coupled  with  an  interest,  is 
irrevocable  (t).  Such  a  licence  is  also  capable  of  assign- 
ment!/), and  covenants  may  be  made  to  run  with  it(m). 
A  licence  to  put  goods  on  land,  though  revocable  at  any 
time,  involves  a  permission  to  the  licensee  to  take  the  goods 
away,  and  the  licensee  is  entitled  to  notice  of  revocation, 
and  also  to  a  reasonable  time  afterwards  for  removing 
the  goods  (n).  But  though  a  licence  may  be  revocable,  the 
licensee  is  entitled  to  damages  if  the  revocation  is  a  breach 
of  contract  (o). 

An  occupation  of  premises  bv  a  servant  or  agent  for  the  Occupation 

.  \  *  •        •      •      i  .  i  b.v  a  servant. 

more  convenient  performance  of  service  is  in  law  the  occu- 
pation of  the  master  and  not  of  the  servant,  and  not  the 
less  that  the  occupation  is  treated  as  a  partial  remuneration 
for  the  services  (p) ;  and  it  does  not  create  the  relation  of 
landlord  and  tenant  between  the  parties  (q).  It  is  the 
same  where  the  servant  is  required  by  the  employer  to 
reside  on  the  premises  with  a  view  to  the  more  efficient 
performance  of  his  services,  though  he  might  perform  them 
elsewhere  (r)  ;  but  where  the  requirement  is  purely  arbi- 
trary on  the  part  of  the  master,  or  the  occupation  is  merely 
permissive  and  does  not  lead  to  the  more  efficient  performance 

(  f )  Coleman  v.  Foster,  1856,  1  H.  &  X.  37. 

(g)  R.  v.  Horndon  on  the  Hill,  1816,  4  M.  &  S.  562. 

(h)  Wood  v.  Leadbitter,  1845,  13  M.  &  W.  838. 

(€)  Winter  v.  Brockwell,  1807,  8  East,  308  ;  Liggins  v.  Inge,  1831, 
7  Bing.  682.     See  Davits  v.  Marshall,  1861,  10  (J.  B.  N.  S.  p.  711. 

(I)  Muskett  v.  Hill,  1839,  5  Bing.  N.  C.  694.  A  mere  licence  cannot  be 
assigned  ;  see  Re  Davis,  1888,  22  Q.  B.  D.  197. 

{in)  Norval  v.  Pascoe,  1864,  34  L.  J.  Ch.  82. 

(»)  Cornish  v.  Stubbs,  1870,  L.  R.  5  C.  P.  334  ;  Mellorv.  Watkins,  1874, 
L.  R.  !)  Q.  B.  400  ;  Aldin  v.  Latimer,  Clark  db  Co.,  1894,  2  Ch.  437. 

(o)  Kerrison  v.  Smith,  1897,  2  Q.  B.  445.  Cf.  Smart  v.  Jones,  1864,  15 
C.  B.  X.  S.  717. 

(p)  Bertie  v.  Beaumont,  1812,  16  East,  33,  36  ;  Bex  v.  Kelstem,  1816, 
5  M.  &  S.  136  ;  Rex  v.  Cheshunt,  1818,  1  B.  &  Aid.  473  ;  Hunt  v.  Colson, 
1833,  3  Moo.  &  Sc.  790  ;  White  v.  Bayley,  1861,  10  C.  B.  X.  S.  227. 

(q)  Mayhewv.  Suttle,  1854,  4  E.  &  B.  347. 

(Vj  Fox  v.  Dalby,  1874,  L.  B.  10  C.  P.  285  ;  Reg.  v.  Spurrell,  1865, 
L.  1!.  1  Q.  B.  72  ;  Dobson  v.  Jones,  1844,  5  Man.  &  Gr.  112. 
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of   the  duties,  the  occupation  is  that  of   the  servant  (s) ; 
and  so,  too,  where  the  occupation  is  solely  as  remuneration 
for  services  (t) . 
Lease  of  If  on  taking  a  lease  of  a  flat,  the  parties  have  bargained 

ttat-  on  the  footing  of  gas  being  supplied,  the  landlord  is  not 

entitled  to  cut  off  the  gas,  even  though  the  tenant  has  not 
repaid  him  what  he  has  himself  paid  for  it :  his  remedy  is 
by  action  (u).  Where  the  landlord  undertakes  to  employ 
a  porter,  the  Court  will  not  interfere  to  compel  a  proper 
appointment  being  made  (ic). 
Lodgers.  Unless  it  is  otherwise  stipulated  at  the  time  of  taking 

lodgings,  a  lodger  is  entitled  to  the  use  of  the  general 
conveniences  of  the  house  (x).  The  law  imposes  no  obliga- 
tion on  a  lodging-house  keeper  to  answer  for  the  goods  of 
his  lodger  (y),  and  in  the  absence  of  gross  negligence  he 
is  not  liable  for  their  loss  (z). 

(s)  Smith  v.  SeghUl,  1875,  L.  R.  10  Q.  B.  422. 

(t)  Hughes  v.  Overseers  of  Chatham,,  1843,  5  Man.  &  Gr.  p.  78  ;  Marsh 
v.  Estcourt,  1889,  24  Q.  B.  D.  147.  But  see  Doe  v.  Berry,  1840,  9 
C.  &  P.  494. 

(«)  Hersey  v.  White,  1893,  9  T.  L.  B.  335. 

("■)  Ryan  v.  Mutual  Tontine,  &c.  Association,  1893,  1  Ch.  116. 

(x)    Underwood  v.  Burrows,  1835,  7  C.  &  P.  26. 

(»/)  Holder  v.  Soulby,  1860,  8  C.  B.  N.  S.  254. 

(z)  Clench  v.  D'Arenberg,  1883,  C.  &  E.  42  ;  Espir  v.  Todd,  1883, 
C.  &  E.  154. 


CHAPTER   II. 


THE    DIFFERENT    KINDS    OF    TENANCY. 

Sect.    I.        Tenancy  by  Sufferance. 

Sect.    II.      Tenancy  at  Will      .... 

Where  implied       .... 

Effect  of  payment  of  rent  . 
Sect.    III.     Tenancy  from  Year  to  Year 

Where  implied  ..... 

How  implication  may  be  rebutted. 

Terms  consistent  with 
Sect.    IV.     Tenancy  for  a  Term  of  Years     . 
Sect.    V.       Tenancy  for  Life       .... 


PAGE 

89 
90 
90 
92 
93 
93 
95 
97 
98 
100 


SECT.  I.— TENANCY   BY  SUFFERANCE. 

A  tenant  by  sufferance  is  one  who  at  first  came  in  by  a 
lawful  demise,  but  after  his  estate  is  ended  wrongfully  holds 
over  (a)  ;  as,  for  instance,  a  tenant  for  the  life  of  another  (/>),  instances, 
or  for  years  determinable  on  life,  who  continues  in  posses- 
sion after  the  decease  of  the  person  for  whose  life  he 
holds  (c)  ;  or  a  tenant  who  holds  over  after  his  lease  has 
determined  by  the  death  of  a  lessor  who  was  only  tenant 
for  life  (d) ;  or  a  tenant  for  years  who  holds  over  after  the 
expiration  of  his  term  (c)  ;  or  an  under-tenant  who  con- 
tinues in  possession  after  the  determination  of  the  original 
lease  (,/') ;  or  a  lessee  at  will  who  keeps  possession  after  the 
will  has  been  determined  by  the  death  of  the  lessor  or 
otherwise  (g). 

(«)  Co.  Litt.  57  b. 

(//)  Allen  v.  Hill,  1590,  Cro.  Eliz.  238. 

(c)  Co.  Litt.  57  b.     See  judgment  in  Shields  v.  Atkins,  1747,  3  Atk. 
p.  562. 

(d)  Roe  v.  Ward,  1789,  1  H.  Bl.  96. 

(e)  Co.  Litt.  57  b,  270  b.  See  Bayley  v.  Bradley,  1*48,  5  C.  B 
(/')  Simkin  v.  Ashurst,  1834,  1  Cr.  M.  &  R.  261  ;  4  Tyr.  781. 
(<j)  Doe  v.  Turner,  1840,  7  M.  &  W.  226,  9  M.  &  W.  643.     Fo 

instances  of  tenancy  by  sufferance,  see  Doe  v.  Lawder,  1816,  1  Star 
Doe  v.  Quigley,  1810,  2  Camp.  505  ;  Dai/  v.  Dai/,  1871,  L.  R.  3  F. 
p.  760. 
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This  so-called  tenancy  was  probably  originally  a  mere 
device  to  prevent    adverse    possession  from  taking  place, 
but   under  the  present  law  it  has  no  such  effect  (//).     It 
Effect  of  necessarily  implies  the  absence  of  any  agreement  between 

owner.  ^he  Parties,  and  by  the  assent  of  the  owner  to  the  con- 

tinuance of  possession  by  the  tenant  it  will  be  converted 
into  a  tenancy  at  will,  or  by  payment  of  rent  with  reference 
to  a  yearly  holding  a  tenancy  from  year  to  year  may  be 
created  (i). 

Against  the  Crown  there  can  be  no  tenancy  by  suffer- 
ance (k). 

SECT.  II.— TENANCY   AT  WILL. 

How  created.  "  Tenant  at  will  is  where  lands  or  tenements  are  let  by 
one  man  to  another,  to  have  and  to  hold  to  him  at  the  will  of 

Expressly.  the  lessor,  by  force  of  which  lease  the  lessee  is  in  possession. 
In  this  case  the  lessee  is  called  tenant  at  will,  because  he 
hath  no  certain  nor  sure  estate,  for  the  lessor  may  put  him 
out  at  what  time  it  pleaseth  him  "  (/).  But  every  lease  at 
will  must  in  law  be  at  the  will  of  both  parties,  and  there- 
fore when  a  lease  is  made  to  have  and  to  hold  at  the  will 
of  the  lessor,  the  law  implies  it  to  be  at  the  will  of  the 
lessee  also ;  and  when  a  lease  is  made  to  have  and  to  hold 
at  the  will  of  the  lessee,  this  must  be  also  at  the  will  of 
the  lessor  (m). 

Tenancy    at    will    arises    by    contract  (n)    and    may    be 
created   by   express   agreement  {<>),   but   it   also   arises  b}' 

By  implica-  implication  where  premises  are  in  the  occupation  of  a 
person  holding  them  with  the  consent  of  the  owner — that  is, 
"  an  affirmative  consent,  and  not  a  mere  negative  or  silent 
consent  "  (p) — but  not  having  any  freehold  estate  or  definite 
term  in  them  (q).  Hence  a  tenancy  at  will  is  implied  in 
the  following  cases  : — 

(h)  Infra,  p.  51  i). 

\i)  Bishop  v.  Howard,  1823,  3  Dow.  &  R.  293. 
(k)  Co.  Litt.  57  b. 
(I)  Litt.  sect.  68. 
(in)  Co.  Litt.  55  a. 

(n)  Ley  v.  Peter,  1858,  3  H.  &  N.  101,  per  Bramwell,  B.,  p.  107. 
(o)  Richardson  v.  Langridge,  1811,  4  Taunt.  128;  Doe  v.  Cox.   1847, 
11  Q.  B.  122. 

00  Ley  v.  Peter,  1858,  3  H.  &  N.  p.  108. 
(</)  Doe  v.  Pullen,  1836,  2  Bing.  N.  C.  749. 
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Where  a  person  lives  in  a  house  rent  free  by  the  permis- 
sion of  the  owner  (r)  ;  provided  the  occupation  is  not  in  the 
capacity  of  servant  or  agent,  or  as  a  mere  remuneration 
for  services  (s) .  Thus  a  dissenting  minister  who  occupies 
a  house  under  trustees  in  whom  the  legal  estate  is  vested, 
occupies  as  tenant  at  will  {t). 

Formerly  a  tenancy  at  will  arose  by  implication  where 
possession  was  taken  with  the  consent  of  the  intended 
lessor  (u),  under  an  agreement  for  a  lease  (.r),  or  under  an 
invalid  lease  (y),  and  no  rent  had  been  paid.  But,  as 
already  explained  {z),  an  intending  lessee  who  has  entered 
into  possession  under  an  agreement  for  a  lease  which  is 
capable  of  being  specifically  enforced  now  holds  as  though 
the  lease  had  been  actually  granted  in  pursuance  of  the 
agreement.  But  a  tenancy  at  will  arises  where  possession 
is  taken  provisionally  during  negotiations  for  a  lease  («). 

Where  possession  is  taken  in  pursuance  of  an  agreement 
for  the  sale  of  premises  (b).  In  the  absence  of  an  agree- 
ment to  pay  for  the  occupation,  no  action  for  use  and 
occupation  can  be  brought  against  the  vendee  whilst  he  is 
in  possession  under  the  contract  of  sale,  because,  although 
a  tenant  at  will,  he  is  not  bound  to  pay  rent  (c).     After  the 


I .  ( Iccupa- 
tion  rent  free 
by  permission 
of  owner. 


2.  Occupa- 
tion under 
agreement  for 
lease,  or  void 
lease. 


3.  Occupa- 
tion under 
purchase 
agreement. 


(r)  Rex  v.  Collett,  1823,  R.  &  R,  C.  C.  498  ;  Rex  v.  Jobling,  1823, 
R.  &  R.  C.  C.  525;  Doe  v.  Groves,  1847,  10  Q.  B.  486.  See  Smith  v. 
Seghill,  1875,  L.  R.  10  Q.  13.  p.  429. 

(s)  Supra,  p.  87. 

(t)  Doe  v.  Jones,  1830,  10  B.  &  C.  718  ;  Doe  v.  M'Kaeg,  1830,  10 
B.  &  C.  721  ;  Perry  v.  Shipway,  1859,  1  Gift'.  1. 

(«)  See  Doe  v.  Quigley,  181(>,  2  Camp.  505. 

(x)  Goatsworth  v.  Johnson,  1886,  55  L.  J.  Q.  B.  220;  judgment  of 
Littledale,  J.,  in  Hamerton  v.  Stead,  1824,  3  B.  &  C.  at  p.  483  ;  judgment 
of  Parke,  B.,  in  Braythwayte  v.  Hitchcock,  1842,  10  M.  &  W.  at  p.  497  ; 
Anderson  v.  Midland  Ry.  Co.,  1861,  3  E.  &  E.  614.  See  Regnart  v. 
Porter,  1831,  7  Bing.  451. 

0/)  Goodtitle  v.  Herbert,  1792,  4  T.  Pv.  680;  Denn  v.  Fearnside,  1747, 
1  Wils.  176. 

(..)  Saj)ra,  p.  81. 

(a)  Goggan  v.  Warwicker,  1852,  3  C.  &  K.  40.  See  Pollen  v.  Brewer, 
1859,7  U.  B.  N.  S.  371. 

(b)  Right  v.  Beard,  1811,  13  East,  210;  Doe  t.  Jackson,  1823,  1 
B.  &  C.  448  ;  Doe  v.  Miller,  1833,  5  C.  &  P.  595  ;  Doe  v.  Rock,  1842, 
Car.  &  M.  549  ;  4  M.  &  Gr.  30  ;  Ball  v.  Cullimore,  1835,  2  Cr.  M.  &  R. 
120  ;  Doe  v.  Chamberlaine,  1839,  5  M.  &  W.  14  ;  Howard  v.  Shaw,  1841, 
8  M.  &  W.  118. 

(c)  Winterbottom  v.  Ingham,  1845,  7  C/.  B.  611  ;  Hearn  v.  Tomlin, 
1793,  Peake,  N.  P.O.  192;  Kirtland  v.  Pounsett,  1809,  2  Taunt.  145. 
See  Ten:  v  Jones,  1844,  13  M.  &  \Y.  12. 
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purchase  has  gone  off,  the  person  remaining  in  possession 
still  continues  tenant  at  will,  but  as  the  payment  of  the 
purchase-money,  which  was  to  be  the  compensation  for  his 
occupation,  is  then  at  an  end,  he  becomes  from  that  time 
liable  to  an  action  for  use  and  occupation  {<!). 

4.  Holding  Where  a  tenant,  after  his  lease  has  expired,  is  per- 
treatyfranew  fitted  (e)  to  continue  in  possession  pending  a  treaty  for  a 
lease.              new  lease  (/).     But  if  he  was  in  possession  under  a  lease 

for  a  year,  and  by  the  consent  of  the  lessor  holds  over  as 
tenant,  the  law  implies  a  revocation  of  the  contract,  and 
he  holds  for  another  year  (g) . 

5.  Indefinite        A   mere  general  letting  (//),  or   a  simple  permission  to 

occupy,  creates  a  tenancy  at  will,  unless  there  are  circum- 
stances to  show  an  intention  to  create  a  tenancy  from  year 
to  year ;  as,  for  instance,  an  agreement  to  pay  rent  by  the 
quarter,  or  some  other  aliquot  part  of  the  year  (?'). 

6.  Occulta-  A  cestui  que  trust,  who  is  in  possession  of  an  estate  by 
l/u"hJistStMt  the  consent  or  aquiescence  of  the  trustee,  is  regarded  at 

law  as  his  tenant  at  will  (k).  But  this  doctrine  only  applies 
where  the  cestui  que  trust  is  the  actual  occupant ;  where  he 
is  merely  allowed  to  receive  the  rents,  or  otherwise  deal 
with  the  estate  in  the  hands  of  occupying  tenants,  he  is 
only  the  agent  or  bailiff  of  the  trustee  (I) . 
Effect  of  pay-  In  all  these  cases,  however,  payment  of  rent  by  the 
tenant  with  reference  to  a  yearly  holding  (m),  or  an  admis- 
sion by  him  of  a  charge  of  a  part  of  a  yearly  rent  in  an  account 
between  him  and  his  landlord  (//),  will  raise  a  presumption 

(d)  Judgments  of  Parke,  B.,  and  Alderson,  B.,  in  Howard  v.  Sliaw, 
1841,  8  M.  &  W.  118  ;  Markey  v.  Goote,  1876,  Ir;  R.  10  C.  L.  149,  155. 

(e)  If  there  is  no  evidence  of  the  landlord's  permission,  the  tenancy 
will  be  at  sufferance  only  :  Simian  v.  Ashurst,  1834,  1  Cr.  M.  &  R.  261. 

(/)  Doe  v.  Stennett,  1799,  2  Esp.  717,  719. 

(g)  Eight  v.  Darby,  1786,  1  T.  B.  159  ;  Dougal  v.  McCarthy,  1893, 
1  Q.  B.  736. 

(/()  Judgment  of  Chambre,  J.,  in  Richardson  v.  Langridge,  1811,  4 
Taunt,  at  p.  132  ;  Roe  v.  Lees,  1778,  2  W.  Bl.  at  p.  1173.  But  see  Doc  v. 
Watts,  1797,  7  T.  R.  at  p.  85. 

(i)  Per  Parke,  B.,  in  Doe  v.  Wood,  1845,  14  M.  &  W.  at  p.  687  ;  Doe  v. 
Gardiner,  1852,  12  C.  B.  319.  See  In  re  Stroud,  1849,  8  C.  B.  502; 
Fitzmaurice  v.  Bayley,  1857,  8  E.  &  B.  at  p.  679. 

(k)  Garrard  v.  Tuck,  1849,  8  C.  B.  231. 

(I)  Melting  v.  Leak,  1855,  16  C.  B.  652,  669. 

(m)  See  Doe  v.  Wood,  1845,  14  M.  &  W.  682,  687. 

(n)  Cox  v.  Bent,  1828,  5  Bing.  185.  See  Vincent  v.  Godson,  1854, 
4  IX  M.  &  G.  p.  553. 
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of  a  change  from  a  tenancy  at  will  into  a  tenancy  from  year 
to  year  (o).  But  rent  may  be  expressly  reserved  upon  a 
lease  at  will,  and  payment  in  pursuance  of  such  reservation 
will  not  change  the  character  of  the  tenancy  (p). 

SECT.  III.— TENANCY  FEOM  YEAE  TO  YEAR. 

Tenancy  from  year  to  year  differs  from  tenancy  at  will  in  Distinguished 
the  notice  required  to  be  given  by  landlord  or  tenant  in  atwiu.  ' 
order  to  determine  the  tenancy  (q),  though  a  tenancy  from 
year  to  year  created  by  the  attornment  of  a  mortgagor  to 
the  mortgagee,  is  not  turned  into  a  tenancy  at  will  by  a 
general  power  to  re-enter  without  notice  (r).  A  tenancy 
from  year  to  year  does  not  determine  and  recommence  with 
every  year  (a),  but  the  tenant  has  a  lease  for  one  year 
certain,  with  a  growing  interest  during  every  year  there- 
after, springing  out  of  the  original  contract,  and  parcel  of 
it  (0 .  And  a  similar  rule  holds  with  regard  to  other  recurring 
tenancies,  such  as  weekly  tenancies  (w). 

This  tenancy  may  be  either  expressly  created,  by  letting 
premises  to  hold  "  from  year  to  year  "  (x) ;  or  may  arise  Where 
by  implication  where  rent  (//)    is   paid  in   respect   of   the   imPlied- 
occupation  of    premises,   and  with  reference  to  a   yearly 
holding  (z). 

Formerly  where  a  person  had  entered  into  possession  of   L  Entry  and 

J  payment  of 

(o)  See  infra,  sect.  3. 

(p)  Doe  v.  Cox,  1847,  11  Q.  B.  122 ;  Dog  v.  Davies,  1851,  7  Ex.  89. 

(//)  Infra,  Chap.  VI.,  sect.  1  (3). 

(r)  Re  Threlfall,  1880,  16  C.  D.  274. 

(s)  Tomlcins  v.  Lawrance,  1839,  8  C.  &  P.  729,  contra,  is  overruled. 
See  Reg.  v.  Thornton,  1860,  2  E.  &  E.  p.  792. 

(t)  Cattley  v.  Arnold,  1859,  1  J.  &  H.  651  ;  Wright  v.  Traceij,  1874,  8 
Ir.  1».  C.  L.  478  ;  Gandy  v.  Jubbcr,  1865,  9  13.  &  S.  15  ;  Oxley  v.  James, 
1844,  13  M.  &  W.  209,  per  Parke,  B.,  at  p.  214. 

(u)  Bowen  v.  Anderson,  1894,  1  Q.  P.  164  ;  dissenting  from  Sandford 
v.  Clarice,  1888,  21  Q.  B.  D.  398. 

(a;)  Infra,  Chap.  III.  sect.  2,  p.  144.  Where  a  right  of  way  was 
granted  to  A.,  liis  heirs  and  assigns,  A.  being  a  tenant  from  year  to  year, 
who  subsequently  to  the  grant  acquired  the  fee,  it  was  held  that  the  right 
of  way  went  with  the  freehold  title  thus  acquired  :  Rymer  v.  Mcllroii, 
1897,']  Ch.  528. 

(//)  Or  a  render  in  the  nature  of  rent.  See  Doe  v.  Morse,  1830, 
1  B.  &  Ad.  p.  369. 

(.-.)  Per  Parke,  B.,  in  Braythwayte  v.  Hitchcock,  1842,  10  M.  &  W.  at 
p.  497.  See  Doe  v.  Wood,  1845,  14  M.  &  W.  682;  Reg;  v.  Norwich 
Incorporation,  1874,  30  L.  T.  704. 
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rent  under  premises  and  paid  rent  (a)  under  a  void  lease  (b),  or  under 
agreement.0'  an  agreement  for  a  lease  (c) — although  such  agreement  was 
unwritten,  and  therefore  invalid  (d),  and  no  lease  had  ever 
been  tendered  by  the  lessor  or  demanded  by  the  lessee  (e) — 
he  was  presumed  to  be  tenant  from  year  to  year  upon  such 
of  the  terms  of  the  agreement  as  were  consistent  with  that 
tenancy  (/),  and  reference  might  be  made  to  the  instru- 
ment to  ascertain  the  terms  of  the  tenancy  (g) ,  including 
the  dates  of  the  beginning  and  ending  of  the  year  (//).  A 
tenancy  from  year  to  year  might  arise  in  this  way  under 
a  corporation,  although  there  had  been  no  demise  under 
seal  (i),  unless  the  possession  could  be  otherwise  explained  (/.) ; 
but  it  seems  that  a  corporation  could  not  thus  become  tenants 
from  year  to  year  (I) .  The  tenancy  thus  implied  ceased 
without  any  notice  to  quit  at  the  end  of  the  term  mentioned 
in  the  instrument  (in).     But  now,  where  the  entry  is  under 

(a)  See  Cox  v.  Bent,  1828,  5  Bing.  185  ;  supra,  p.  92.  See  Vincent 
v.  Godson,  1854,  4  D.  M.  &  G.  546.  ' 

(6)  Doe  v.  Bell,  1793,  5  T.  R.  471  ;  Doe  v.  Watts,  1797,  7  T.  R.  83  ; 
Clayton  v.  Blakey,  1798,  8  T.  R.  3  (see  notes  to  this  case  in  2  Sin.  L.  C. 
lOtii  ed.  p.  125)  ;  Richardson  v.  Gifford,  1834,  1  A.  &  E.  52  ;  Doe 
v.  Collinge,  1849,  7  C.  B.  939,  960  ;  Lee  v.  Smith,  1854,  9  Ex.  662  : 
Doe  v.  Taniere,  1848,  12  Q.  B.  998,  1013  ;  Doe  v.  Moffatt.  1850,  15  Q.  B. 
257  ;  Tress  v.  Savage,  1854,  4  E.  &  B.  36  ;  Martin  v.  Smith,  1874,  L.  R. 
9  Ex.  50. 

(c)  Doe  v.  Smith,  1827,  1  Man.  &  Ry.  137  ;  Mann  v.  Lovejoy,  1826, 
Ry.  &  M.  355  ;  Knight  v.  Benett,  1826,  3  Bing.  361  ;  Cox  v.  Bent, 
supra  :  Doe  v.  Amey,  1840,  12  A.  &  E.  476  ;  Doe  v.  Foster,  1846,  3  C.  B. 
215  ;  Chapman  v.  Towner,  1840,  6  M.  &  W.  100  ;  Braythwayte  v.  Hitch- 
cock, 1842,  10  M.  &  W.  494  ;  Bennett  v.  Ireland,  1858,  E.  B.  &  E.  326. 
See  Bolton  v.  Tomlin,  1836,  5  A.  &  E.  856. 

(d)  Knight  v.  Benett,  1826,  3  Bing.  361. 

(e)  Weakly  v.  Bucknell,  1776,  Cowp.  473. 

(/)  2  Smith,  L.  C,  10th  ed.  117  ;  Doe  v.  Bell,  supra;  Richardson 
v.  Cifford,  supra  ;  Doe  v.  Amey,  supra;  Mann  v.  Lovejoy,  supra ;  Beale 
v.  Sanders,  1837,  3  Bing.  N.  C.  850  ;  Tress  v.  Savage,  supra  ;  Roe  v.  Ward, 
1789,  1  H.  Bl.  97. 

(r/)  Per  Martin,  B.,  in  Lee  v.  Smith,  1854,  9  Ex.  at  p.  665  ;  Bolton 
v.  Tomlin,  1836,  5  A.  &  E.  856  ;  De  Medina  v.  Poison,  1815,  Holt,  N.  P. 
47.     See  Cumberland  v.  Bowes,  1854,  15  C.  B.  348. 

(/i)  Kelly  v.  Patterrson,  1874,  L.  R.  9  C.  P.  681. 

[*)  Doe  v.  Taniere,  1848,  12  Q.  B.  998  ;  Woods  v.  Tate,  1806,  2  B.  &  P. 
N.  R.  247  ;  Ecclesiastical  Commissioners  v.  Mcrrall,  1869,  L.  R.  4  Ex. 
162. 

(k)  Re  Northumberland  Avenue  Hotel  Co.,  1886,  33  C.  D.  p.  20,  per 
Cotton,  L.J. 

(I)  Finlay  v.  Bristol  and  Exeter  Ry.  Co.,  1852,  7  Ex.  409. 

(m)  Doe  v.  Stratton,  1828,  4  Bing.  446  ;  Berrey  v.  Lindley,  1841, 
3  M.  &  Gr.  p.  513  ;  Doe  v.  Moffatt,  1850,  15  Q.  B.  257 ;  Tress  v.  Savage, 
1854,  4  E.  &  B.  36. 
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an  agreement  capable  of  being  enforced,  the  tenant  is  in 
general  in  the  same  position  as  though  the  lease  had  been 
granted  in  pursuance  of  the  agreement  (n). 

A  tenant  who  continues  in  occupation  after  his  lease  has 
expired,  and  pays  rent,  is  presumed  to  hold  as  tenant  from 
year  to  year  on  such  of  the  covenants  and  conditions  of  the 
former  lease  as  are  applicable  to  a  tenancy  from  year  to 
year  (o).  Where  a  bankrupt  tenant  continues  to  occupy, 
and  the  trustee  takes  no  steps,  he  holds  after  his  discharge 
as  tenant  from  year  to  year  on  the  terms  of  the  original 
agreement  (p) . 

Where  the  lessee  under  a  lease  which  becomes  void  on 
the  death  of  the  lessor  continues  in  possession  of  the 
demised  premises  after  that  event,  and  pays  rent  to  the 
succeeding  owner,  the  latter,  by  accepting  such  rent,  admits 
that  the  person  in  possession  is  his  tenant  from  year  to 
year,  and,  in  the  absence  of  evidence  to  the  contrary,  the 
tenancy  will  be  upon  such  of  the  former  terms  as  are 
consistent  with  a  yearly  tenancy  (q). 

In  order  to  give  rise  to  the  presumption  of  a  tenancy  from 
year  to  year  in  the  above  cases  it  is  necessary  that  posses- 
sion should  be  taken  or  kept  under  such  circumstances  as 
to  allow  a  contract  for  such  a  tenancy  to  be  implied ;  and 
whether  this  is  so  or  not  is  a  question  for  a  jury  to  decide 
on  the  circumstances  of  each  case  (r).  The  rent  must  also 
have  been  paid  with  reference  to  a  yearly  holding  (s).  But 
the  receipt  of  rent  is  only  evidence ;  it  is  not  conclusive 
proof  of  the  creation  or  ratification  of  a  tenancy  (0-     It  i.s 

(it)  Supra,  p.  81. 

(o)  Diyby  v.  Atkinson,  1815,  4  Camp.  275  ;  Bishop  v.  Howard,  1823, 
2  B.  &  C.  100  ;  Hyatt  v.  Griffiths,  1851,  17  Q.  B.  505  ;  Finch  v.  Miller, 
1848,  5  C.  B.  428  ;  Dougal  v.  McCarthy,  1893,  1  Q.  B.  p.  740,  per  Lord 
Esher,  M.R.  As  to  effect  of  holding  over  by  the  mesne  tenant  upon  a 
sub-tenancy,  see  Peirse  v.  Sharr,  1828,  2  Man.  &  Ry.  418. 

(p)  Ponsford  v.  Abbott,  1884,  C.  &  E.  225. 

{q)  Doe  v.  Watts,  1797,  7  T.  R,  83  ;  Doe  v.  Morse,  1830,  1  B.  &  Ad. 
365,  369;  Wyatt  v.  Cole,  1877,  36  L.  T.  613.  See  Cornish  v.  Stubbs, 
1870,  L.  R.  5  C.  P.  334. 

(r)  Finlay  v.  Bristol  and  Exeter  Ry.  Co.,  1852,  7  Ex.  at  pp.  417,  420  ; 
Jones  v.  Shears,  1836,  4  A.  &  E.  832. 

(*)  Braythwayte  v.  Hitdwock,  1842, 10  M.  &  W.  494, 497.  See  Richardson 
v.  Langridge,  1811,4  Taunt.  128,132  ;  Doe\.  Wood,  1845, 14  M.  &  W.  682; 
R.  v.  Herslmonceaux,  1827,  7  B.  &  C.  551. 

{t)  Smith  v.  Widlake,  1877,  3  C.  P.  D.  10.  See  Doe  v.  Morse,  1830. 
1  B.  &  Ad.  365  ;  Finlay  v.  Bristol  and  Exeter  Ry.  Co.,  1852,  7  Ex.  p.  420  ; 
Doe  v.  Taniere,  1848,  12  Q.  B.  p.  1013. 
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2.   By  proof  of 

circumstances 
under  which 
rent  was  paid 
or  received. 


Presumption 
that  tenancy 
is  at  former 
terms  may 
also  be 
rebutted. 


competent  to  either  the  payer  or  receiver  of  rent  to  prove 
the  circumstances  under  which  the  payment  was  made,  and 
by  such  circumstances  to  repel  the  legal  implication  which 
would  arise  from  the  receipt  of  rent  unexplained  (u).  Thus, 
a  landlord,  who  has  received  rent  from  a  tenant  holding 
over,  may  show  that  such  rent  was  accepted  by  him  in 
ignorance  of  the  death  of  a  person  for  whose  life  the  pre- 
mises were  held  (x).  A  substantial  disparity  between  the 
rent  paid  and  the  value  of  the  premises,  may  be  a  ground 
for  deciding  against  a  tenancy  from  year  to  year  (//)  ;  and 
such  a  tenancy  is  not  implied  from  payment  of  rent  for 
lodgings,  though  paid  with  reference  to  a  year  or  an  aliquot 
part  thereof  (z). 

The  presumption  that  the  tenancy  from  year  to  year 
implied  from  possession  under  a  void  lease  or  an  agree- 
ment for  a  lease  is  on  the  terms  of  the  lease  or  agreement, 
or  that  the  similar  tenancy  implied  from  holding  over  after 
the  expiration  of  a  lease  is  on  the  terms  of  the  expired  lease, 
may  be  rebutted  by  evidence  of  an  intention  to  hold  on 
different  terms.  The  terms  of  the  holding  are  matter  of 
evidence  rather  than  of  law,  and  the  question  is  one  of  fact 
for  the  jury  (a).  A  mere  alteration  in  the  rent  will  not, 
however,  rebut  the  presumption  that  the  tenant  holds  on 
the  other  terms  of  the  former  contract  (b).  A  reversioner 
who  has  received  rent  under  a  lease  granted  by  a  tenant  for 
life,  which  determined  on  his  death,  may  show  that  he 
was  ignorant  of  a  special  covenant  on  the  part  of  the  lessor 
contained  in  such  lease  ;  and  in  that  case,  if  there  is  no 
other  evidence  that  he  agreed  to  the  tenancy  continuing 
on  the  former  terms  than  such  payment  and  receipt  of  rent, 
he  will  not  be  bound  by  the  covenant  (c) . 

(«)  Per  Wilde,  C.J.,  in  Doe  v.  (Jraqo,  1848,  6  C.  B.  at  p.  98  ;  Camden 
v.  Batterbury,  I860,  7  C.  B.  N.  S.  864  ;  Bight  v.  Bawden,  1803,  3  East, 
260  ;  Mildmay  v.  Shirley,  1806,  cited  in  10  East,  164  ;  Doe  v.  Francis, 
1837,  2  Man.  &  B.  57. 

(a;)  Doe  v.  Crarjo,  1848,  6  C.  B.  90. 

(if)  B.  v.  Prideaux,  1808,  10  East,  158  ;  Smith  v.  WidlaJce,  1877, 
3  < !.  P.  D.  10. 

(•.)  Wilson  v.  Abbott,  1824,  3  B.  &  C.  88. 

(a)  Mayor  of  Thetford  v.  Tylor,  1845,  8  Q.  B.  95  ;  Johnson  v.  St.  Peter's, 
Hereford,  1836,  4  A.  &  E.  520  ;  Elgar  v.  Watson,  1842,  Car.  &  M.  494  ; 
Oakley  v.  Monck,  1866,  L.  R.  1  Ex.  159. 

(b)  Digbyv.  Atkinson,18I6,4: Camp. 275;  Doe\. Geekie,lSU,5  Q.B.  841. 

(c)  Oakley  v.  Monck,  supra. 
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An  implied  tenancy  from  year  to  year  is  presumed  to  Commence- 
commence  on  the  same  day  of  the  year  as  the  original  Sied tenancy. 
tenancy  (d)  ;  but  this  also  has  been  held  to  be  a  question 
for  the  decision  of  a  jury,  upon  a  consideration  of  all  the 
facts  of  each  case  (c). 

When  it  is  said  that  a  person  becoming  tenant  from  year 
to  year  may  be  deemed  to  hold  over  on  the  terms  of  a 
prior  lease,  that  rule  cannot  be  confined  to  such  terms  as 
are  necessarily  incident  to  a  yearly  tenancy,  for  it  would 
then  have  no  meaning.  It  must  include  such  terms  as  may 
be  incident  to  such  a  tenancy  (/).  The  following  terms  Terms  con- 
have  been  held  to  be  consistent  with  a  tenancy  from  year  tenancvVrom 
to  year  : — Covenants  to  keep  premises  in  repair  (g)  ;  to  pay  year  to  year. 
rent  (damage  by  fire  excepted)  (h) ;  to  keep  open  a  shop, 
and  to  use  best  endeavours  to  promote  the  trade  of  it  during 
the  tenancy  (i)  ;  that  the  tenant  may  retain  and  sow  forty 
acres  of  wheat  on  the  arable  land  demised  at  the  seed  time 
next  after  the  end  of  the  term,  and  have  the  standing 
thereof  until  the  harvest  then  next  following,  rent  free, 
with  the  use  of  premises  for  threshing,  &c,  till  a  certain 
day  (A)  ;  that  an  outgoing  tenant  shall  be  paid  for  tillages 
on  the  expiration  of  his  tenancy  (I),  or  shall  have  awav- 
going  crops  (m) ;  that  the  tenant  shall  leave  all  the  manure 
upon  the  farm  at  the  end  of  his  tenancy  (n)  ;  covenants 
against  taking  successive  crops  of  corn  (o) ;  and  stipulations 


((7)  Roe  v.  Ward,  1789,  1  H.  Bl.  97;  Doe  v.  Weller,  1798,  7  T.  E. 
478. 

(e)  Walker  v.  Code,  1861,  6  H.  &  N.  594.  See  observations  of  Pollock, 
C.B.,  in  Oakley  v.  Monck,  1865,  3  H.  &  C.  at  p.  714  ;  also  Doe  v.  Samuel, 
1804,  5  Esp.  173,  174. 

(/)  Per  Patteson,  J.,  in  Hyatt  v.  Griffiths,  1851,  17  Q.  B.  509. 

(</)  Richardson  v.  Giffbrd,  1834, 1  A.  &  E.  52  ;  Arden  v.  Sullivan,  1850, 
14  Q.  B.  832  ;  Buckvorth  v.  Simpson,  1835,  1  Cr.  M.  &  R.  834;  Beal 
v.  Sanders,  1837,  3  Bing.  N.  C.  850  ;  Wyatt  v.  Cole,  1877,  36  L.  T.  613  : 
Ecclesiastical  Commissioners  v.  Merrall,  1869,  L.  R.  4  Ex.  162.  And  this 
may  involve  liability  to  rebuild  after  fire  :  Digby  v.  Atkinson,  1815, 
4  Camp.  275.  And  see  judgment  in  Doe  v.  Amey,  1840,  12  A.  &  E.  at 
p.  479;  and  per  Erie,  J.,  in  Bowes  v.  Croll,  1856,  6  E.  &  B.  at  p.  264. 

(h)  Bennett  v.  Ireland,  1858,  E.  B.  &  E.  326. 

(i)  Sanders  v.  Karnell,  1858,  1  F.  &  F.  356. 

(k)  Hyatt  v.  Griffiths,  1851,  17  Q.  B.  505. 

(/)  Brocklington  v.  Saunders,  1864,  13  W.  B.  46. 

(m)  Boraston  v.  Green,  1812, 16  East,  71.  See  Hutton  V.  Warren,  1836, 
I  M.  &  W.  466. 

(h)  See  Roberts  v.  Barker,  1833,  1  Cr.  &  M.  808. 

(o)  Doe  v.  Amey,  1840,  12  A.  &  E.  476. 

L.T.  H 
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Terms  incon- 
sistent with 
tenancy  from 
year  to  year. 


for  the  cultivation  of  lands  on  any  specified  system  (j^)  ; 
reservation  of  the  rent  payable  in  advance  (q)  ;  provisoes 
for  re-entry  on  non-payment  of  rent,  or  non-performance  of 
covenants  (r)  ;  or  (in  the  case  of  a  mining  lease),  that  the 
tenancy  may  be  determined  by  a  six  months'  notice,  expiring 
at  any  time  (s)  ;  also  a  stipulation  that  the  tenancy  shall 
be  determinable  at  a  particular  time  (t)  ;  and  a  provision  in 
a  lease  of  nursery  gardens  that  the  lessor  shall  pay  the 
lessee  for  all  fruit  trees  and  shrubs  which  shall  have  been 
planted  by  him,  and  shall  be  upon  the  demised  premises 
at  the  determination  of  the  lease  («). 

The  following  terms  are  inconsistent  with  a  tenancy  from 
year  to  year  : — Covenants  by  tenant  to  build,  or  to  do  such 
substantial  repairs  as  are  not  usually  done  by  tenants  from 
year  to  year  (x) ;  to  paint  once  in  three  years  (y),  unless, 
indeed,  he  occupies  for  that  time  0)  ;  to  put  premises  in 
repair  before  he  commences  his  occupation  (y) ;  a  stipula- 
tion for  two  years'  notice  to  quit  (a) ;  provision  that  the 
tenant  shall  not  be  disturbed,  or  his  rent  raised  (6). 

Apart  from  any  question  of  a  yearly  tenancy,  a  lessee 
who  has  actually  enjoyed  for  the  full  term  cannot  afterwards 
say  that  the  covenants  stipulated  to  be  contained  in  the  lease 
are  not  binding  (r). 


SECT.  IV.— TENANCY  EOE  A  TERM  OP  YEAES. 

Distinguished       Tenancy  for  a  term  of  years  is  distinguished  from  tenancy 

from  year103    from  year  to  year  by  certainty  of  duration ;  by  no  notice 

to  year.  being  required  to  determine  it ;  and  by  its  being  always  the 

result  of  express  contract.     There  is  no  such  thing  known 

(p)  Per  Martin,  B.,  in  Tooker  v.  Smith,  1857,  1  H.  &  N.  736;  Roe 
v.  Ward,  178!),  1  H.  Bl.  97,  99. 

(q)  Lee  v.  Smith,  1854,  9  Ex.  6(52  ;  Finch  v.  Miller,  1848,  5  C.  B.  428. 

(r)  Thomas  v.  Packer,  1857,  1  H.  &  X.  669  ;  Doe  v.  Amcy,  1840,  12 
A.  &  E.  476  ;  Crawley  v.  Price,  1875,  L.  R.  10  Q.  B.  302. 

(.s)  Bridges  v.  Potts,  1864,  17  C.  B.  X.  S.  314. 

(t)  See  per  Maule,  J.,  in  Berrey  v.  Lindley,  1841,  3  M.  &  Gr.  at  p.  514. 

(u)  See  per  Willes,  J.,  in  Oakley  v.  Monck,  1866,  L.  R.  1  Ex.  p.  164. 

(x)  See  per  Erie,  J.,  in  Bowes  v.  Croll,  1856,  6  E.  &  B.  at  p.  264. 

(y)  See  judgments  of  Tindal,  C.J.,  ami  Parke,  J.,  in  Pinero  v.  Judson, 
1829,  6  Bing.  at  pp.  210,  211. 

(g)  Martin  v.  Smith,  1874,  L.  R.  9  Ex.  50. 

(a)  Tooker  v.  Smith,  1857,  1  H.  &  X.  732. 

(6)  See  Kusel  v.  Watson,  1879,  11  C.  D.  p.  133. 

(c)  Pistor  v.  Cater,  1842,  9  M.  &  W.  315.  See  per  Cave,  J.,  in  Adams 
v.  Clutterbuck,  1883,  10  Q.  B.  D.  p.  406. 
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to  the  common  law  as  a  lease  in  perpetuity  (d) ,  though  a  lease 
for  a  term  may  contain  a  covenant  for  perpetual  renewal  (e) . 
But  provided  some  limit  is  placed  on  the  duration  of  the 
lease  it  matters  not  how  remote  this  limit  may  be. 

Every  contract  sufficient  to  make  a  lease  for  years  ought  Certainty 
to  have  certainty  in  three  limitations,  viz.,  in  the  commence-  C<1U1S1  e" 
ment  of  the  term,  in  the  continuance  of  it,  and  in  the  end 
of  it ;  and  these  three  are  in  effect  but  one  matter,  showing 
the  certainty  of  the  time  for  which  the  lessee  shall  have  the 
land,  and  if  any  of  these  fail,  it  is  not  a  good  lease,  for  then 
there  wants  certainty  (/). 

The  duration  of  a  lease  for  years  may,  however,  be  made  Lease  for 

t  j  ,  •  •  T   %         n       -i  ,  »    years  subject 

to  depend  upon  a  contingency,  provided  a  fixed  number  of  "t0  con. 

years  is  first  specified,  for  which  the  lease  is  to  last  if  not  tingency. 

previously  determined  by  the  happening  of  the  condition. 

Thus,  a  lease  may  be  granted  for  twenty-one  years  if  the 

tenant  shall  so  long  continue  to  occupy  the  premises  (g),  or 

for  twenty  years  if  the  coverture  between  certain  persons 

named  shall  so  long  continue  (It)  ;  or  for  years  dependent 

upon  the  duration  of  a  life  or  lives  (i) ;    or  for  a  term  of 

years  if  the  lessee  shall  so  long  live  and  continue  in  the 

lessor's  service  (A). 

Leases  may  also  be  made  for  years  determinable  on  the 
•death  of  the  lessee,  or  after  six  months'  notice  by  his 
executors,  or  at  the  quarter-day  next  after  his  death  (/). 

Leases  for  years  may  be  made  determinable  at  specified    Leases  for 
periods,    at    the    option   of    the    lessor   or    lessee  (m).     A   minableat" 

(d)  Sevenoaks  Ry.  Co.  v.  L.  C.  cfc  D.  Ry.  Co.,  1879,  1 1  C.  D.  625,  635. 

(e)  See  Pollock  v.  Booth,  1875,  Ir.  R.  !)  Eij.  229.  A  lease  tor  ever  at  a 
rent,  if  made  by  deed  in  favour  of  the  lessee  and  Ins  heirs,  is  equivalent 
to  a  conveyance  in  fee  subject  to  a  rent-charge  ;  if  not  made  by  deed, 
it  becomes  on  payment  of  rent  a  tenancy  from  vear  to  year  :  Doe  v. 
Gardiner,  1852,  12  C.  B.  319. 

(/)  Say  v.  Smith,  1564,  Plow.  272.  See  infra,  Chap.  III.  sect,  2, 
p.  142,  for  construction  of  provisions  as  to  commencement  of  leases  ; 
and  Bac.  Abr.  (L.  3)  835. 

((/)  Doe  v.  Clarke,  1807,  8  East,  185.  As  to  the  construction  of  this 
condition,  see  Doe  v.  Steward,  1834,  1  A.  &  E.  300. 

(/(,)  Bac.  Abr.  (L.  3)  836. 

(i)  Hughes  and  Crowtlier's  <'a*e,  1610,  13  Rep.  66. 

(k)  Wrenford  v.  Gyles,  1599,  Cro.  Eliz.  643.  In  this  case  the  majority 
of  the  Court  held  that  the  lease  would  not  determine  on  the  death  of  the 
lessor. 

(I)  See  the  agreement  in  Nesham  v.  Selhy,  1872,  13  Eq.  191, 

(m)  See  Golton  v.  Lingham,  1815,  1  Stark.  3!)  ;  Grey  v.  Friar,  1854, 
■5  Ex.  584  ;  4  H.  L.  ( 'as.  565. 
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option  of 
lessee  or 
lessor. 

Lease  for 
years,  with 
option  to  take 
further  term. 


lease   for   three,  six,   or   nine   years    is   a  lease   for   nine 
years,  determinable  at  the  end  of  three  or  six  years  (»). 

Agreements  capable  of  being  enforced  may  also  be  made 
for  granting  leases  for  fixed  terms  of  years  and  afterwards 
from  year  to  year  (o),  or  from  year  to  year  with  an  option 
for  the  lessee  to  take  a  lease  for  a  term  (p),  or  for  a  term 
with  an  option  to  take  a  lease  for  a  further  term  (q).  This 
option  may,  unless  it  is  otherwise  stipulated,  be  exercised  by 
the  tenant  at  any  time  during  the  continuance  of  the  tenancy, 
though  after  the  expiration  of  the  term  of  years  first 
specified  (q),  and  it  will  pass  to  his  trustee  in  bankruptcy  (r.) 


SECT.  V.— TENANCY  FOE  LIFE. 

Leases  for  life  must  be  made  by  deed(s),  and  maybe 
either  for  the  life  of  the  lessee  or  for  the  life  or  lives  of 
some  other  person  or  persons,  and  in  the  latter  case  either 
for  their  joint  lives  or  for  the  life  of  the  survivor  (t)  ;  also 
for  the  lives  of  the  lessee  himself  and  of  some  other  person 
or  persons,  and  this  constitutes  a  single  estate  {n). 

The  estate  taken  by  a  tenant  for  life  under  a  settlement 
must  be  distinguished  from  the  estate  of  a  lessee  for  life  or 
lives  holding  merely  under  a  lease  at  a  rent.  The  former 
can,  while  his  estate  is  in  possession,  exercise  all  the  powers 
conferred  by  the  S.  L.  A.  1882,  while  the  latter  cannot  (.r). 

If  one  grant  by  deed  lands  or  tenements,  and  express  or 
limit  no  estate,  the  grantee  has  an  estate  for  life  (?/) ; 
unless  the  whole  deed  taken  together  suggests  a  different 
construction  (y) . 

( n)  Goodriqht  v.  Richardson,  1789,  3  T.  R.  462.  See  Ferguson  v.  Cornish , 
1760,  2  Burr.  1032  ;  3  T.  R.  463,  note  (a).  As  to  the  exercise  of  the 
option,  see  infra,  Chap.  VI.,  sect.  I.  (4). 

(o)  Brown  v.  Trumper,  1858,  26  Beav.  11  ;  Jones  v.  Nixon,  1862, 
1  H.  &  C.  48. 

(p)  See  Hersey  v.  Giblett,  1854,  18  Beav.  174. 

(q)  Moss  v.  Barton,  1866,  1  Eq.  474. 

(r)  Buckland  v.  Papillon,  1866,  2  Oh.  67. 

(s)  Browne  v.  Warner,  1807,  14  Ves.  156,  158;  Doe  v.  Browne,  1807, 
8  East,  165  ;  Cheshire  Lines  Committee  v.  Lewis,  1880,  50  L.  J.  Q.  B.  121. 
See  Re  King's  Leasehold  Estates,  1873,  L.  R.  16  Etp  521  ;  and  infra, 
p.  145. 

(t)  As  to  the  construction  of  leases  for  lives,  see  infra,  Chap.  III., 
sect.  2,  p.  144. 

(u)  Co.  Litt.  41  b.     See  Wright  v.  Cartwright,  1757,  1  Burr.  282. 

(x)  Settled  Land  Act,  1882,  s.  58  (1)  (iv.)  ;  supra,  p.  49. 
V)  See  judgment  in  Doe  v.  Dodd,  1838,  5  B.  &  Ad.  pp.  692—694. 
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SECT.  I.— AGREEMENTS  EOR  LEASES. 
(1)  Conclusion  of  Contract. 
Assent  of  jN  orc|er  to  constitute  a  valid  agreement  for  a  lease  there 

must  be  an  unequivocal  assent  (a)  of  the  intending  landlord 
and  tenant  to  all  the  terms  of  the  agreement  (b).  Hence, 
where  an  agreement  is  alleged  to  be  contained  in  letters, 
the  answer  to  the  written  proposal  must  be  a  simple 
acceptance  of  the  terms  proposed,  without  the  introduction 
of  any  new  or  different  term  (c).  There  is  no  agreement 
while  one  side  is  entitled  to  object,  and  does  object,  to  some 
of  the  terms  (J).  But  where  a  draft  lease  is  approved  in 
writing  on  one  side  (e),  subsequent  alterations  by  the  other 
side,  which  are  not  persisted  in,  do  not  prevent  the  con- 
clusion of  the  contract  (/).  A  letter  signed  by  the  defendant 
showing  all  the  terms  of  the  contract  will  suffice,  since  the 
bringing  of  the  action  is  prima  facie  an  acceptance ;  but 
it  is  open  to  the  defendant  to  prove  that  there  was  no 
acceptance  by  the  plaintiff  at  the  time(f/).     An  offer  may 

(a)  See  Clarke  v.  Fuller,  1864,  16  C.  B.  N.  S.  24  ;  Foster  v.  Rowland, 
1861,  7  H.  &  N.  103  ;  Nesham  v.  Selby,  1872,  13  Eq.  191  ;  aff.  7  Ch.  40(5. 

(b)  See  Crossley  v.  Maycoclc,  1874, 18  Eq.  180  ;  Rossiter  v.  Miller,  1878, 
3  App.  Cas.  at  p.  1151  ;  Donnison  v.  People's  Cafe  Co.,  Weekly  Notes, 
1881,  p.  107  ;  Jones  v.  Daniel,  1894,  2  Ch.  332  ;  Stanley  v.  Dowdesioell, 
1874,  L.  R.  10  C.  P.  102  ;  Vale  cf  Neath  Colliery  Co.  v.  Furness,  1876, 
45  L.  J.  Ch.  276  ;  Cayley  v.  Walpole,  1870,  39  L.  J.  Ch.  609. 

(c)  Holland  v.  Eyre,  1825,  2  S.  &  S.  194.  Cf.  Clive  v.  Beaumont,  1847, 
1  De  G.  &  S.  397  ;  Lucas  v.  James,  1849,  7  Hare,  410. 

((/)  Wilcox  v.  Redhead,  1880, 49  L.  J.  Ch.  539.  See  Morite  v.  Knowles, 
1 899,  43  Sol.  Journ.  529. 

(e)  Cavaleiro  v.  Puget,  1865,  4  F.  &  F.  537. 
(/)  Jolliffex.  Blumberg,  1870,  18  W.  R.  784. 
(</)  Boys  v.  Ayherst,  1822,  6  Madd.  316. 
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be    withdrawn    at    any   time    before   it   is   unequivocally 
accepted  (h). 

If  there  is  in  fact  a  concluded  contract — that  is,  if  all  the  Assent  sub- 
essential  terms  of  the  lease  are  settled  between  the  contract" ma 
parties — the  Court  will  enforce  it,  notwithstanding  that  it 
contains  a  provision  that  the  terms  shall  be  embodied  in  a 
formal  agreement  (/),  or  that  the  parties  understand  that  a 
formal  contract  is  to  be  signed  (A).  It  has  been  held  that  a 
binding  contract  may  be  constituted,  although  there  is  a 
stipulation  for  "a  proper  lease  to  be  drawn  up  and  approved 
of  "  by  one  of  the  parties  and  his  solicitor  (/).  If,  however, 
the  correspondence  shows  an  agreement  to  take  a  lease  of  a 
house  "subject  to  the  preparation  and  approval  of  a  formal 
contract,"  it  seems  that  there  is  usually  no  final  agree- 
ment (in),  though  the  use  of  these  words  is  not  conclusive  (to). 

(2)  Requisites  for  Validity  of  Contract. 

A  contract  to  grant  a  lease,  though  complete,  cannot  be 
sued  upon  unless  it  has  been  (1)  embodied  in  writing  and 
signed  by  the  party  to  be  charged  or  his  agent,  or  (2)  partly 
performed. 

(i)  Memorandum  in  Writing  under  the  Statute  of  Frauds. 

Sect.  4  of  the  Statute  of  Frauds  provides  that  no  action  29  Car.  2,  c.  3. 

shall  be  brought  whereby  to  charge  any  person  upon  any  s-  4" 

contract  or  sale  of  lands,  tenements  or  hereditaments,  or  f0r  leases  of 

any  interest  in  or  concerning  them  (o),  unless  the  agreement  lands,  &c.,  or 

upon  which  such  action  shall  be  brought,  or  some  memo-  randum there- 

randum  or  note  thereof,  shall  be  in  writing,  and  signed  by  of> must  be  in 

(/<)  Warner  v.  WillingUm,  1856,  3  Drew.  523. 

(i)  Chinnock  v.  Ely,  1865,4  D.  J.  &.  S.  p.  646  ;  Rossiter  v.  Miller, 
1878,  3  App.  Cas.  1124,  1138  ;  Ridgway  v.  Wharton,  1857,  6  H.  L.  ('. 
238  ;  Crossleyv.  Men/cock,  1874,  18  Eq.  p.  181  ;  Bolton  Partner*  v.  Lambert, 
1889,41  CD.  295;  Cook  v.  Williams,  1897,13  T.  L.  B.  481.  See 
North  v.  Percival,  infra.         (k)  Filby  v.  Hounsel,  1896,  2  Ch.  737. 

(I)  Eadie  v.  Addison,  1882,  31  W.  E.  320.  See  Ghipperfield  v.  Garter, 
1895,  72  L.  T.  487. 

(m)  Winn  v.  Bull,  1877,  7  C.  D.  29  ;  Harvey  v.  Barnard's  Inn,  1881, 
50  L.  J.  Ch.  750  ;  Honeyman  v.  Marryatt,  1855,  21  Beav.  14  ;  Ball 
v.  Bridges,  1874,  22  W.  E,  552  ;  Hawkesworth  v.  Chaffey,  1886,  55  L.  J. 
Ch.  335  ;  Page  v.  Norfolk,  1894,  70  L.  T.  23.  As  to  waiver  of  the 
condition,  see  Lloyd  v.  Nowdl,  1895,  2  Ch.  744. 

(n)  North  v.  Percival,  1398,  2  Ch.  128. 

(o)  That  an  agreement  for  a  lease  is  a  contract  within  this  section,  see 
judgment  of  Littledale,  J.,  in  Evans  v.  Roberts,  1826,  5  B.  &  C.  at  p.  839. 
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writing,  and 
signed  by  the 
party  to  be 
charged 
therewith. 


Agreement 
partly  relat- 
ing to  land. 


Parol 
variations. 


the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized. 

This  section  does  not  render  contracts  void,  still  less 
illegal,  but  it  renders  the  kind  of  evidence  required  indis- 
pensable when  it  is  sought  to  enforce  the  contract  ( p) .  An 
agreement  for  the  letting  of  furnished  lodgings  is  an  agree- 
ment relating  to  an  interest  in  land  within  the  section  (q), 
but  not  an  agreement  for  board  and  lodging  which  does 
not  give  the  right  to  the  exclusive  use  of  any  part  of  the 
house  (r).  An  agreement  for  abatement  of  rent  is  within 
the  section  (s) — though  it  may  be  void  for  want  of  considera- 
tion (t) — and  so  is  an  agreement  for  a  lease  of  an  incorporeal 
right,  such  as  a  right  of  shooting,  which  confers  an  interest 
in  land  and  is  not  a  mere  licence  (u).  Where  the  tenant 
enters  under  a  parol  agreement,  but  does  not  occupy  for 
the  whole  of  the  term,  he  is  nevertheless  liable  in  an  action 
for  use  and  occupation  for  the  rent  for  the  entire  term  (x) . 

Where  an  agreement  by  parol  relating  to  an  interest  in 
land,  which  ought  to  be  in  writing,  is  accompanied  by 
another  parol  agreement  which  would  not  by  itself  require 
to  be  in  writing,  and  the  two  form  parts  of  one  agreement, 
the  whole  must  be  in  writing ;  as  where  upon  an  agree- 
ment for  letting  a  house  and  furniture  the  lessor  agrees 
to  send  in  additional  furniture  (;/),  or  where  upon  an  agree- 
ment to  let  a  house  the  lessor  agrees  to  sell  fixtures  and  to 
make  improvements  (z). 

So  where  there  is  a  written  agreement  part  of  which 
relates  to  the  letting  of  land,  the  whole  is  subject  to  the 
statute,  and  a  parol  variation  of  any  part  is  inadmissible  (a). 

(p)  An  agreement  may  in  equity  be  exempt  from  the  statute  on  the 
ground  of  fraud.  See  note  to  Pym  v.  Blackburn,  1796,  3  Ves.  p.  38  ; 
Whitchurch  v.  Bevis,  1789,  2  Bro.  C.  C.  p.  565. 

(q)  Inman  v.  Stamp,  1815,  1  Stark.  12  ;  Edge  v.  Strafford,  1831, 
1  Cr.  &  J.  391.  (r)  Wright  v.  Stavert,  1860,  2  E.  &  E.  721. 

0)  O'Connor  v.  Spaight,  1804,  1  Sch.  &  Lef.  305. 

(t)  See  Fitzgerald  v.  Lord  Portarlingion,  1835, 1  Jones'  Ex.  R.  (Ir.)  431. 

(it)  Webber  v.  Lee,  1882,  9  Q.  B/D.  315.  As  to  enforcing  a  parol 
agreement  for  such  a  right  on  the  ground  of  part  performance,  see 
McManus  v.  Cooke,  1887,  35  C.  D.  681. 

O)  Smallwood  v.  Sheppards,  1895,  2  Q.  B.  627. 

(y)  Mechelen  v.  Wallace,  1837,  7  A.  &  E.  49. 

(a)  Vaughan  v.  Hancock,  1846,  3  C.  B.  766.  But  such  an  agreement 
might  now  be  held  to  be  collateral  to  the  agreement  for  letting  ;  see 
Anqell  v.  Duke,  1875,  L.  R.  10  Q.  B.,  p.  178  ;  Erskine  v.  Adeane,  1873, 
8  Ch.  756  ;  infra,  p.  123.      {a)  Harvey  v.  Grabham,  1836,  5  A.  &  E.  61. 
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And  where  there  was  a  written  agreement  for  a  lease  upon 
terms,  and  the  lease  was  granted  under  a  new  agreement 
varying  by  parol  from  the  written  agreement,  the  new 
agreement  was  held  not  to  be  enforceable  (6). 

But  a  parol  agreement  which  is  purely  collateral  to  the  Collateral 
lease  or  agreement  for  a  lease  is  enforceable,  if  not  itself  ' 3 
within  the  Statute  of  Frauds  (c). 


THE    MEMORANDUM. 

It  is  not  necessary  that  the  memorandum  or  note  should 
be  contemporaneous  with  the  making  of  the  agreement  (d). 
but  the  agreement  must  be  complete  when  the  memorandum 
is  made  (e),  and  the  memorandum  must  be  made  before 
the  time  when  the  action  is  brought  (/). 

Although  the  memorandum  must  contain  more  than  a 
mere  proposal  for  a  tenancy  (g),  yet  it  need  not  have  the 
character  of  a  written  contract  between  the  parties,  or  be 
delivered  to  the  person  who  is  to  have  the  remedy  upon 
it  (//).  A  note  or  letter  written  by  the  lessor  to  his  agent, 
specifying  the  essential  terms  and  containing  directions  to 
carry  the  agreement  into  execution,  is  sufficient  to  bind 
the  lessor  (k). 

And  the  memorandum  need  not  be  contained  in  a  single 
paper  ;  the  paper  which  is  signed  by  the  party  to  be  charged 
may  be  taken  in  connection  with  another  to  which  it  clearly 
refers  (I) ;  and  sometimes  parol  evidence  has  been  admitted 
of  circumstances  connecting  the  two  documents  (;»)•  Thus 
an  envelope  and  a  letter  which  is  proved  by  parol  evidence 
to  have  been  inclosed  in  it  can  be  taken  together  so  that 

(h)  Sanderson  v.  Graves,  1875,  L.  R,  10  Ex.  234.      (c)  Infra,  p.  123. 

(d)  Per  Lord  Ellenborough,  C.J.,  in  Shippey  v.  Verrison,  1805,  5  Esp. 
p.  193. 

(e)  Munday  v.  Asprey,  1880,  13  C.  D.  855. 
(/)  Lucas  v.  Dixon,  1889,  22  Q.  B.  D.  357. 

(f/)  Clarke  v.  Fuller,  1864.  16  C.  B.  N.  S.  24  ;  Forster  v.  Rowland,  1861, 
7  H.  &  N.  103.     See  Doe  v.' Cartwright,  1820,  3  B.  &  A.  326. 

(h)  See  judgment  of  Willes,  J.,  in  Gibson  v.  Holland,  1865,  L.  R. 
1  C.  P.  1,  p.  8. 

(/.•)  Gibson  v.  Holland,  supra ;  Sngden,  V.  &  P.  (14th  ed.)  139.  See 
Clerk  v.  Wright,  1737,  1  Atk.  12  ;   Welford  v.  Beazely,  1747,  3  Atk.  503. 

(I)  Ridgway  v.  Wharton,  1857,  6  H.  L.  C.  238.  Cf.  Clinan  v.  Cooke, 
181)2,  1  Seh.  '&  Lei'.  22  ;  Potter  v.  Peters,  1895,  72  L.  t.  624  ;  Wylson  v. 
Dunn,  1887,  34  C.  D.  569. 

(m)  Oliver  v.  Hunting,  1890,  44  C.  D.  205  ;  Baumann  v.  James,  1868, 
3  Ch.  508  ;  Long  v.  Millar,  1879,  4  C.  P.  D.  450. 


The  memo- 
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Several 
documents. 


memorandum. 
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the  name  of  one  of  the  parties  may  be  supplied  from  the 
envelope  (n).  "Where  a  note  of  the  terms  of  a  contract  has 
to  be  made  out  from  letters,  the  whole  of  the  correspondence 
which  has  passed  must  be  taken  into  account,  and  the 
Court  will  not  stop  at  the  first  two  letters,  although  appear- 
ing to  form  a  complete  contract,  if  it  appears  from  subse- 
cpLient  letters  that  there  were  terms  which  were  then,  and 
which  remained,  unsettled  (o).  In  deciding  whether  letters 
form  a  sufficient  memorandum  of  a  contract  the  principle 
already  noticed  must  be  borne  in  mind,  that  the  terms 
offered  by  one  party  must  in  the  result  be  unconditionally 
and  unequivocally  accepted  by  the  other  party  (_/>). 
Terms  of  the  The  memorandum  must  either  state  all  the  essential 
terms  of  the  contract  (q)  or  refer  to  some  document  from 
which  they  may  be  ascertained  (r).  The  terms  so  to  be 
stated  are  (1)  the  subject-matter — describing  with  certainty 
the  premises  to  be  demised  (s) ;  (2)  the  commencement  (t) 
and  duration  (>i)  of  the  term  ;  (3)  the  amount  of  the  fine 
(if  any)  or  other  consideration  (x) ,  and  of  the  rent  (//)  ;  and 
(4)  the  names  of  both  the  parties  to  the  agreement  (z),  or  at 
least  a  description  by  which  they  can  be  identified.     The 

(n)  Pearce  v.  Gardner,  1897,  1  Q.  B.  688. 

(o)  Hussey  v.  Home-Payne,  1879,  4  App.  Cas.  311  ;  Bristol,  dr.,  Bread 
Co.  v.  Maggs,  1890,  44  C.  D.  616.  See  Bolton  Partners  v.  Lambert,  1889, 
41  C.  D.  295,  306. 

(p)  Supra,  p.  102. 

(q)  Williams  v.  Lake,  1859, 2  E.  &  E.  349, 354.  See  Jackson  v.  Oglander, 
865,  2  Hem.  &  M.  465  ;  Baumann  v.  James,  1868,  3  Cli.  508  ;  Clarke 
v.  Fuller,  1864,  16  C.  B.  N.  S.  24. 

(r)  See  Cave  v.  Hastings,  1881,  7  Q.  B.  D.  125  ;  Baumann  v.  James. 

(s)  Lancaster  v.  J)e  Trafford,  1862,  31  L.  J.  Ch.  554. 

(0  Blore  v.  Sutton,  1817,  3  Mer.  237  ;  Clarke  v.  Fuller,  1864,  16  C.  B. 
N.  S.  24  ;  Nesham  v.  Selby,  1872,  7  Ch.  406  ;  CartwrigU  v.  Miller,  1877, 
36  L.  T.  398. 

(h)  Clinan  v.  Cooke,  1802,  1  Sch.  &  Lef.  22  ;  Fitzmaurice  v.  Bayley, 
1857,  8  E.  &  B.  664  ;  Gordon  v.  Trevelyan,  1814,  1  Price,  64  ;  Cox  v. 
Middleton,  1854,  2  Drew,  209  ;  Dolling  v.  Evans,  1867,  36  L.  J.  Ch.  474. 
See  Kensington  v.  Phillips,  1817,  5  Dow,  61.  As  to  an  agreement  to  let 
property  so  long  as  it  remains  in  the  lessor's  hands,  see  Edicardes'  Menu 
Co.  v.  Chudleigh,  1897,  14  T.  L.  R.  47,  64. 

(x)  Wain  v.  Warlters,  1804,  5  East,  10  ;  Saunders  v.  Wedcefield,  1821, 
4  B.  &  A.  595. 

(y)  Baumann  v.  James,  1868,  L.  R.  3  Ch.  508. 

(z)  Williams  v.  Lake,  1859,  2  E.  &  E.  349.  See  judgment  in  Warner 
v.  Willington,  1856,  3  Drew.  p.  530  ;  Williams  v.  Jordan,  1877,  6  C.  D. 
517  ;  Stokell  v.  Niven,  1889,  61  L.  T.  18.  The  insertion  of  the  name 
of  an  agent  for  an  undisclosed  principal  is  sufficient :  Filby  v.  Hounsel, 
1896,  2  Ch.  737. 


term. 
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term  "  vendor  "  (a),  or,  it  would  seem,  "lessor  "  is  not  a  suffi- 
cient description,  but  "  proprietor  "  or  "  mortgagee  "  is  (b). 

The  premises  to  be  demised  need  not  be  exactly  described  ;  Thc  premises, 
it  is  enough  if  they  are  so  described  as  to  be  capable  of 
identification    by  the   aid  of  extrinsic  evidence,  including 
parol  evidence  (<■). 

The  following  descriptions  in  agreements  for  leases  have 
been  held  to  be  sufficient  when  explained  by  parol  evidence: — 
"This  place  "  (d) ;  "the  property  in  Cable  Street  "  (e)  : 
"  Mr.  Ogilvie's  house  "(f);  "  the  mill  property,  including 
cottages  in  Esher  Village  "  (g)  ;  "  land  at  Forest  Gate  "  (//). 

In  Jacques  v.  Millar  (/.)  it  was  held  that  if  there  was  Commence- 
nothing  to  show  that  the  term  was  not  to  commence  at  the  "2™1  of 
date  of  the  agreement,  that  date  might  be  presumed  to 
be  the  commencement;  but  this  has  been  overruled  (/),  and 
the  date  of  commencement  must  either  be  expressly  fixed 
or  there  must  be  circumstances  stated  from  which  the  com- 
mencement can  be  ascertained  (m).  Thus,  if  the  rent  is 
made  payable  from  a  certain  date  the  term  begins  at  that 
date  (//),  or  if  possession  is  to  be  given  on  payment  of  a 
sum  of  money  the  term  is  from  the  date  of  payment  (o). 
And  if  the  date  has  been  agreed  at  the  time  of  the  contract, 
it  may  be  ascertained  from  subsequent  correspondence  (j>). 

{a^Potter  x.  Duffield,  1874, 18  Eq.  4  ;  Coomb*  v.  Wilks,  1891,  3  Cli.  77. 

{!>)  Rossiter  v.  Miller,  1878,  3  App.  Cas.  1124  ;  Sale  x.  Lambert,  1874, 
18  Eq.  1  :  cf.  Jarrett  v.  Hinder,  1886,  34  C.  I).  182  ;  Rattle  v.  Anstruther, 
1893,  69  L.'.T.  175. 

{<■)  Ogilvie  v.  Foljambe,  1817,  3  Mer.  53;  Sliardlow  v.  dotterel!,  1881, 
20  C.  D.  90 ;  Plant  v.  Bourne,  1897,  2  Ch.  281.  See  Shears  v.  Thimblebii 
<C-  Son,  1S97,  13  T.  L.  R.  451,  judgment  of  Chitty,  L.J.,  p.  453.  As 
to  subsequent  ascertainment  of  the  premises,  see  Jenkins  v.  Green  (No.  1), 
1858,  27  Beav.  437,  where  an  agreement  for  a  lease  of  defined  glebe  land 
"  except  37  acres  "  was  good,  since  the  choice  of  the  part  to  he  excepted 
lay  with  the  lessee  ;  and  Hayward  x.  Cope,  1858,  25  Beav.  140,  where 
the  extent  of  specified  seams  of  coal  was  left  to  be  subsequently  defined. 

{(I)   WaUron  x.  Jacob,  1870,  Ir.  B.  5  Eq.  131. 

(e)  Bleakley  v.  Smith,  1840,  11  Sim.  150. 

(/)  Ogilvie  x.  Foljambe,  1817,  3  Mer.  p.  61. 

(())  McMurray  x.  Spicer,  1868,  5  Eq.  527. 

(/i)   Wesley  v.'  Walker,  1878,  26  W.  R.  368.       (k)  1877,  6  C.  D.  153. 

(/)  Marshall  x.Berruh/e,  1881, 19  C.  D.  233.  See  Rock  Portland  Cement  Co. 
v.  Jn7.<0H,1882,52L.J.Ch.214  ;  Humpheryv. Gonybeare,  1899,  80  L.  T.  40. 

(m)  Phelan  v.  TcdcaMle,  1885,  15  L.  R.  (Ir.)  169  ;  Re  Lander  and 
Bar/ley's  Contract,  1892, 3  Ch.  41.  See  Verlander  v.  Codd,  1823,  T.  &  R,  352  ; 
Wood  v.  Ayhcard,  1887,  58  L.  T.  662. 

(o)  Erskine  v.  Armstrong,  1887,  20  L.  R.  (Ir.)  296. 

(p)  White  x.  Hay,  1897,  72  L.  T.  281. 
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Signature. 


By  agent. 


Escrow. 


Parol 
agreement. 


The  Statute  of  Frauds  is  satisfied  if  the  agreement  is 
signed  only  by  the  party  to  be  charged  (q)  ;  and  the  signa- 
ture need  not  be  at  the  foot  of  the  instrument.  It  must  be 
introduced  in  such  a  manner  as  to  authenticate  the  instru- 
ment (r),  and  for  this  purpose  the  insertion  of  the  name  in 
the  body  of  the  instrument  may  be  effectual,  as  where  the 
party  writes  in  his  own  hand  "Mr.  A.  B.  has  agreed," 
&c.  (s).  But  there  must  be  a  signature  of  the  name  ;  a 
description  by  which  the  writer  could  be  identified  is  not 
enough  (t).  "Where  all  the  partners  in  a  firm  have  acted  in 
the  firm's  business,  signature  in  the  name  of  the  firm  is 
sufficient,  although  there  is  no  evidence  as  to  who  signed  (u). 

An  agent  to  contract  for  the  letting  of  land  under  the 
Statute  of  Frauds  need  not  be  authorized  in  writing  (x) ; 
but  he  must  be  appointed  for  the  special  purpose  of  con- 
tracting ;  and  where  a  solicitor,  authorized  to  prepare  a 
draft  contract,  forwarded  the  draft  to  the  other  side  with 
a  note  referring  to  the  sale,  it  was  held  that  the  statute 
was  not  satisfied  (y).  Signature  by  the  agent's  clerk  is  not 
sufficient  (z).  A  resolution  of  a  board  of  directors  of  a 
company,  signed  by  the  chairman,  and  adopting  a  draft 
agreement,  satisfies  the  statute  (a).  An  entry  by  a  steward 
in  his  employer's  contract  book  is  not  sufficient  (aa). 

An  agreement  may,  like  a  deed,  be  made  as  an  escrow, 
and  although  the  lessor  has  signed  it  he  will  not  be  bound 
if  a  condition,  upon  which  the  entering  into  the  agreement 
is  dependent,  is  not  fulfilled  (b). 

(ii)  Part  Performance. 
Specific  performance  will  be  enforced  (c)  of  parol  agree- 

(7)  Seton  v.  Shale,  1802,  7  Ves.  265  ;  Foide  v.  Freeman,  1804,  9  Ves. 
.351  ;  Laythoarp  v.  Bryant,  1836,  2  Bing.  N.  C.  735. 

(/•)  Diiilvie  v.  Foljambe,  1817,  3  Mer.  53. 

(s)  Propert  v.  Parker,  1830,  1  Russ.  &  M.  625  ;  Bleakleyv.  Smith,  1840, 
11  Sim.  150.     Of.  Stoke*  v.  Moore,  1786,  1  Cox,  219. 

(0  Selby  v.  Selhy,  1817,  3  Mer.  2. 

(u)  Evans  v.  Curtis,  1826,  2  C.  &  P.  296. 

(.-)  Clinan  v.  Cooke,  1802,  1  Sell.  &  Lef.  22  ;  Heard  v.  Pilley,  1869, 
4  Ch.  548.  Cf.  as  to  authority  of  auctioneer:  Emmerson  v.  Heelis,  1809, 
2  Taunt,  p.  48.  (*/)  Smith  v.  Webster,  1876,  3  C.  D.  49. 

(z)  Potter  v.  Peters,  1895,  72  L.  T.  624. 

(a)  Jones  v.  Victoria  Graving  Duel:  Co.,  1877,  2  Q.  B.  D.  314. 

(aa)  Charleioood  v.  Duke  of  Bedford,  1738,  1  Atk.  497. 

(/))  Pattle  v.  Hornibrook,  1897,  1  Ch.  25. 

(c)  County  Courts  have    jurisdiction  to  enforce   performance  where 
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nients  for  leases  of  any  interest  in  land  when  such 
agreements  have  been  partly  performed  (d),  provided  the 
following  requisites  exist : — (i.)  The  agreement  must  be 
certain  and  definite  in  its  terms  (e),  complete  (/),  and 
final  (g)  ;  in  fact,  such  a  contract  that,  if  it  had  been  in 
writing,  the  Court  would  have  had  jurisdiction  to  enforce 
it  specifically  (//)•  (h.)  It  must  be  made  by  a  person  having 
power  to  grant  the  lease  (?).  A  parol  agreement  by  a 
tenant  for  life  with  power  of  leasing  will  not  be  enforced 
against  the  remainderman  on  the  ground  of  part  perform- 
ance (k).  (iii.)  It  must  either  be  admitted  or  be  clearly 
proved  (I). 

The  Court  is  bound  to  consider,  first,  whether  there  has 
been  a  parol  agreement ;  and  secondly,  if  so,  whether  there 
has  been  part  performance  of  it :  and  then,  if  there  has 
been  part  performance,  it  is  the  duty  of  the  Court  to  act 
upon  the  established  principle,  and  to  decree  performance 
of  the  contract  (»/). 

To  operate  as  a  part  performance  an  act  must  have  been  Acts  of  part 
done   unequivocally   referring  to,  and  resulting  from,  the  pel  oimance- 
agreement  (n)  ;  of  such  a  nature,  indeed,  that,  if  stated,  it 
would  of  itself  infer  the  existence  of  some  agreement,  and 
then  parol  evidence  is  admitted  to  show  what  the  agreement 

the  value  of  the  property  does  not  exceed  500/.  :  County  Courts  Act, 
1888  (51  &  52  Vict.  c.  43),  s.  67  (4). 

(d)  Lester  v.  Foxcroft,  1700,  Coll.  P.  C.  108.  See  notes  in  2  Wli. 
&  Tud.  L.  C.  460  (7th  ed.).  (e)  Cooth  v.  Jackson,  1861,  6  Ves.  p.  38. 

(/)  See  Thynne  v.  GlengaU,  1848,  2  H.  L.  Cas.  131,  158  ;  Richards 
v.  North  London  Ry.  Co.,  1871,  20  W.  R,  194;  Bretel  v.  Neveux,  1878, 
39  L.  T.  257  ;  Faulkner  v.  Llewellin,  1862,  31  L.  J.  Ch.  549  ;  Price 
v.  Salusbury,  1863,  32  Beav.  p.  459  ;  Phillips  v.  Alderton,  1875,  24  W.  R,  8. 

(g)  Supra,  p.  102.     (h)  See  Fry  on  Specific  Performance,  3rd  ed.  p.  275. 

{i)  See  Phillips  v.  Edwards,  1864,  33  Beav.  440. 

(k)  Trotman  v.  Flesher,  1861,  3  Gift'.  1  ;  supra,  p.  56. 

(I)  Mortalv.  Lyons,  1858,  8  Ir.  Ch.  Rep.  112.  See  Pilling  v.  Armitage, 
1806,  12  Ves.  78;  Reynolds  v.  Waring,  1831,  1  Yo.  346;  Morphett 
v.  Jones,  1818,  1  Swanst.  172.  If  a  parol  agreement  is  admitted  by  the 
defendant,  and  he  does  not  insist  on  the  statute,  the  Court  will  decree 
specific  performance  :  Gkmter  v.  Halsey,  1739,  2  Amb.  586. 

(m)  Per  Lord  Cranworth,  L.C.,  in  Nunn  v.  Fabian,  1865,  1  Ch.  35. 
The  doctrine  of  part  performance  is  not  confined  to  questions  relating 
to  land  :  Maddison  v.  Alderson,  1883,  8  App.  Cas.  p.  474;  McManus 
v.  Cooke,  1887,  35  C.  D.  pp.  690,  691.  Cf.  Britain  v.  Rossiter,  1879, 
11  Q.  B.  D.  123  ;  Fry  on  Spec.  Pref.  3rd  ed.  p.  276. 

(n)  Ex  parte  Hooper,  1815,  19  Ves.  p.  479;  Morphett  v.  Jones,  1818, 
1  Swanst.  p.  181  ;  Alderson  v.  Maddison,  1881,  7  Q.  B.  D.  p.  178  (aff. 
8  App.  Cas.  467). 
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1.  Entry  into 
possession  and 
expenditure. 


2.  Payment 
of  rent  at 
increased  rate. 

3.  Expendi- 
ture in 
pursuance  of 
parol  agree- 
ment. 


4.  Under 
special  cir- 
cumstances, 
mere  retention 
of  possession. 


is  (o).  The  following  circumstances  have  been  held  to 
amount  to  part  performance  : — 

Where  under  a  parol  agreement  for  a  lease,  and  with 
distinct  reference  to  such  agreement,  a  person  has  entered 
into  possession  of  premises  (]>)  ;  and  especially  where,  in 
pursuance  of  the  agreement,  he  has  expended  money  in 
improvements  (q),  with  the  acquiescence  of  the  landlord  (r.) 

Where  under  a  parol  agreement  by  a  landlord  to  grant  to  a 
tenant  in  possession  a  lease  for  a  term  of  years  at  an  increased 
rent,  the  tenant  has  paid  rent  at  the  increased  rate  (s) . 

Where  a  person  who  is  already  in  possession  of  premises 
as  tenant  expends  money  in  alterations  in  pursuance  of  a 
parol  agreement  for  a  new  lease  (0,  the  alterations  being 
such  as  he  would  not  have  been  liable  to  make  if  there  had 
been  no  agreement  (u).  And  it  is  the  same  if  the  expendi- 
ture is  made  by  a  sublessee  of  the  tenant  with  his  knowledge 
and  approval  («r).  But  the  making  of  alterations  by  the 
intended  landlord  is  not  a  sufficient  part  performance  to 
take  the  case  out  of  the  statute  (y). 

Ordinarily  the  retention  of  possession  by  a  tenant  is  not 
in  itself  a  sufficient  part  performance  of  a  parol  agree- 
ment (z)  ;  but  under  special  circumstances  it  may  have  this 

(o)  Per  Grant,  M.R.,  in  Frame  v.  Dan-son,  1807,  14  Ves.  p.  387. 

(p)  Morphett  v.  Jones,  1818,  1  Swanst.  172;  Pain  v.  Coombs,  1S57, 
1  De  G.  &  J.  34.  See  WKitbread  v.  Broclclmrst,  1784,  1  Br.  C.  C.  ]>.  409, 
and  Cole  v.  White,  there  cited  ;  Wills  v.  Stradling,  1797,  3  Ves.  p.  381  ; 
Jioardmanv.  Mostyn,  1801,  6  Ves.  p.  470  ;  Kine  v.  Balfe,  1813,  2  Ball  &  B. 
343,  348  ;  Wilson  v.  W.  Hartlepool  Ry.  Co.,  18(34,  2  D.  J.  &  S.  p.  485.  Cf. 
Tofield  v.  Roberts,  1894,  10  T.  L.  R.  437. 

(q)  Gregory  v.  Mighell,  1811, 18  Ves.  328  ;  Manila  v.  Jolliffe,  1839,  5  My. 
&  C.  167  ;  Farrall  v.  Davenport,  1861,  3  Gift'.  363  ;  Reddin  v.  Jarnuui,  1867, 
16  L.  T.  449.  See  Surcome  v.  Pinniger,  1853,  3  1).  M.  &  G.  571  ;  Shillibeer 
v.  Jarris,  1856,  8  D.  M.  &  G.  79  ;  Phillips  v.  Alderton,  1875,  24  W.  R.  8. 

(?•)  See  Dana  v.  Spurrier,  1802,  7  Ves.  p.  236  ;  Ramsden  v.  Dyson,  1866, 
L.R.I  H.  L.  129;  Plimmcrv.  Mayor,  dr.  of  Wellington,  1884,  9  App. 
Gas.  699;  Civil  Service  Assoc,  v.  Whiteman,  1899,  68  L.  J.  Ch.  484. 

(s)  Nunn  v.  Fabian,  1865,  1  Ch.  35  ;  Williams  v.  Evans,  1875,  19  Eq. 
p.  557;  Connor  v.  Fitzgerald,  1883,  11  L.  B.  (Ir.)  106;  Humphreys 
v.  Green,  1882,  10  Q.  B.  D.  148, 156  ;  Miller  v.  Aldworth,  1899,  1  Ch.  622  ; 
hut  see  per  Brett,  L.J.,  in  Humphreys  v.  Green,  at  p.  160.  See  Wills  v. 
Stradling,  1797,  3  Ves.  378,  382. 

(t)  Sutherlandv.  Briggs,  1841, 1  Hare,  26.    See  Wills  v.  Stradling,  supra. 

(u)  See  Frame  v.  Dawson,  1807,  14  Ves.  386. 

(;<;)   Williams  v.  Evans,  1875,  19  Eq.  547. 

(V)  Whittick  v  Modey,  1883,  C.  &  E.  86. 

(a)  Wills  v.  Stradling,  1797,  3  Ves.  pp.  381,382  ;  Brennan  v.  Bolton, 
1842,  2  Dr.  &  War.  349  ;  per  Baggallay,  L.J.,  in  Alderson  v.  Maddison, 
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effect,  as  where  it  is  referable  only  to  a  contract  for 
renewal  (a),  or  where,  possession  having  been  taken  before  a 
parol  contract  for  a  lease,  the  continuance  of  possession  after 
the  contract  is  unequivocally  referable  to  the  contract  (&). 

(3)  Eights  of  Intended  Lessee. 

By  agreeing  to  grant  a  lease  the  intended  lessor  impliedly  Right  to 
undertakes  that  he  has  title  to  grant  it ;  and  if  he  has  not  Co^ftit"^ 
such  title  at  the  time  when  the  lease  ought  to  be  granted  (c), 
he  is  liable  to  an  action  at  the  suit  of  the  intended  lessee  (d). 
A  lessee  is  a  purchaser  pro  tanto,  and,  apart  from  statutory 
restriction,  is  entitled  to  call  upon  the  lessor  for  an 
inspection  of  his  title  (e). 

It  is  provided,  however,  by  the  Vendor  and  Purchaser  statutory 
Act,  1874  (/),  that  under  a  contract  to  grant  a  term  of  restrictions 
years,  whether  to  be  derived  out  of  a  freehold  or  leasehold 
estate,  the  intended  lessee  shall  not  be  entitled  to  call  for 
the  title  to  the  freehold  (g).  But  this  rule  is  subject 
to  any  stipulation  to  the  contrary  contained  in  the 
contract  (g).  And  by  the  Conveyancing  Act,  1881  (//),  on 
a  contract  to  grant  a  lease  for  a  term  of  years  to  be  derived 
out  of  a  leasehold  interest,  with  a  leasehold  reversion,  the 
intended  lessee  has  not  the  right  to  call  for  the  title  to 
that  reversion  (i).  This  provision  applies  only  if  and  as  far 
as  a  contrary  intention  is  not  expressed  in  the  contract, 
and  it  has  effect  subject  to  the  terms  of  the  contract  (/.). 

1881,  7  Q.  B.  D.  p.  178  ;  Re  National  Savings  Bank  Association,  Brady's 
Case,  1867,  15  W.  R.  753. 

(a)  Dowell  v.  Dew,  1842,  1  Y.  &  C.  C.  C.  345. 

(b)  Hodson  v.  Heuland,  1896,  2  Ch.  428.  See  White  v.  Whiteivood, 
1897,  13  T.  L.  R.  409. 

(c)  Be  Medina  v.  Norman,  1842,  9  M.  &  W.  820.  Gf.  Reeves  v.  Gill, 
1838,  1  Beav.  375. 

(d)  StranJes  v.  St.  John,  1867,  L.  R.  2  C.  P.  376  ;  Hoare  v.  Chambers, 
1895,  11  T.  L.  R.  185  ;  Roper  v.  Goombes,  1827,  6  B.  &  C.  534  ;  Gwillim 
v.  Stone,  1811,  3  Taunt.  433  (the  marginal  note  to  this  case  is  incorrect)  ; 
explained  in  Stranks  v.  St.  John,  loc.  cit.  p.  379.  See  Temple  v.  Brown, 
1815,  6  Taunt.  60;  Fielder  v.  Hooker,  1817,  2  Mer.  p.  427  ;  and  as  to  an 
agreement  for  an  underlease,  see  Jackson  v.  Gorbin,  1841,  8  M.  &  W.  790. 

(e)  Sug.  V.  &  P.  (14th  ed.)  367,  note  ;  Keech  v.  Hall,  1778,  1  Dougl.  21  ; 
Purvis  v.  Rayer,  1821,  9  Price,  488.  ( /)  37  &  38  Vict.  c.  78. 

(g)  Sect.  2.  See  Jones  v.  Watts,  1890,  43  C.  D.  574.  This  and  tin- 
following  rule  apply  to  a  lease  of  a  right  of  way  :  ,S'.  G. 

(/()  44  &  45  Vict!  c.  41. 

(i)  Sect.  13  (1).  I.e.  the  reversion  to  the  lease  out  of  which  the  sub- 
lease is  to  be  granted  :  Gosling  v.  Woolf,  1893,  1  Q.  B.  p.  40. 

(/c)  Sect.  13  (2). 
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Covenants. 


Underlease. 


The  result  of  these  two  enactments  is  that,  subject  to 
stipulation  to  the  contrary,  the  intending  lessee  can  in  no 
case  call  for  the  title  to  the  freehold,  and,  if  he  is  about  to 
take  a  lease  from  an  intending  lessor  who  himself  holds  by 
underlease,  he  cannot  call  for  the  title  to  the  headlease ; 
but  an  intending  lessor,  who  holds  by  lease,  whether  original 
or  derivative,  must  show  his  own  lease  and  deduce  the  title 
thereto.  These  rules  do  not  prevent  the  lessee  from  having 
constructive  notice  of  his  lessor's  title,  and  in  this  respect 
he  is  in  the  same  position  as  he  would  have  been  in  before 
the  Act,  had  he  stipulated  not  to  inquire  into  the  title  (/) . 
He  is  not  assisted  by  sect.  3  of  the  Conveyancing  Act, 
1882  (m).  Hence,  where  it  is  important  to  see  the  lessor's 
title,  the  above  rules  must  be  expressly  or  impliedly  excluded. 
The  rule  as  to  calling  for  the  title  to  the  freehold  is  excluded 
by  an  agreement  by  the  freeholder  to  deliver  an  abstract  of 
his  title  to  the  intending  lessee  (n). 

If  an  agreement  for  a  lease  contains  no  stipulations  as  to 
covenants,  the  person  agreeing  to  take  the  lease  has  a 
right  to  a  lease  containing  only  usual  covenants  (o). 

Upon  an  agreement  for  an  underlease  it  is  the  duty  of 
the  underlessee  to  examine  the  headlease  and  see  that  the 
proposed  sub-term  can  be  validly  granted.  If  the  sub-term 
agreed  for  exceeds  the  length  of  the  residue  of  the  head- 
term,  the  underlessee  cannot,  after  the  underlease  has 
been  actually  granted,  recover  compensation  {p),  except  by 
virtue  of  an  express  compensation  clause  (q).  A  sublessor 
who  has  covenanted  to  do  his  utmost  to  procure  a  renewal 
of  his  o^yn  lease,  must  pay  any  reasonable  sum  which  is 
exacted  as  a  condition  of  renewal,  or  he  will  commit  a 
breach  of  the  covenant  (?•)• 

Where  a  lessee  who  is  prohibited  from  subletting  without 
consent  agrees  to  underlet,  the  underlessee  can  repudiate 


(/)  Patmanv.  Harland,  1881,  17  C.  D.  353,  358  ;  Mogridrje  v.  Glapp, 
1892,  3  Ch.  382,  397. 

(m)  45  &  46  Vict.  c.  39. 

(n)  Re  Pursell  and  Deakin's  Contract,  W.  N.  1893,  152. 

(o)  Propert  v.  Parker,  1832,  3  My.  &  K.  280.  As  to  what  covenants 
are  "  usual,"  see  infra,  p.  150. 

(p)  Besley  v.  Besley,  1878,  9  C.  D.  103;  Clayton  v.  Leech,  1889,  41 
C.  D.  103. 

(q)  Palmer  v.  Johnson,  1884,  13  Q.  B.  D.  351. 

(r)  Simpson  v.  Clayton,  1838,  4  Bing.  N.  C.  758. 
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at  once,  and  is  not  bound  to  wait  and  see  if  the  consent  of  the 
lessor  can  be  obtained  ;  unless,  indeed,  at  the  time  of  repudia- 
tion the  necessary  consent  has  been  already  obtained  (s). 

(4)  Remedies  for  Breach  of  Agreement. 

Where  a  person  who  has  contracted  to  grant  a  lease  fails  *■  Action  ior 
to  carry  out  his  contract  in  consecp:ience  of  a  defect  in  his 
title  he  is  not  liable  for  damages  consequential  on  the 
intending  lessee's  loss  of  his  contract,  even  though  the 
defect  was  known  to  the  lessor  at  the  time  when  he  entered 
into  the  contract  (t).  The  rule  in  this  respect  applicable 
to  sales  of  real  estate  applies  also  to  leases  (u).  If,  how- 
ever, the  intending  lessor  can  grant  the  lease  either  by 
force  of  his  own  title,  or  by  force  of  the  interest  of  others 
whom  he  can  compel  to  join  in  the  lease,  and  wilfully 
fails  to  carry  out  his  contract,  he  is  liable  to  an  action  for 
damages  (.r).  And  in  any  case  the  intending  lessee  can  recover 
back  a  sum  he  may  have  paid  as  premium  (//),  or  in  repair- 
ing the  premises  (,:),  and  the  costs  to  which  he  has  been  put 
(although  not  yet  actually  paid  (a))  in  investigating  the 
title  and  otherwise  preparatory  to  the  grant  of  the  lease  (&). 

An  intending  lessor,  who  by  his  own  conduct  has  debarred 
himself  from  granting  a  lease  at  an  agreed  future  day,  is 
considered  as  having  committed  a  breach  of  his  agreement, 
and  is  liable  to  be  sued  before  such  day  arrives  (c). 

Instead  of  bringing  an  action  for  damages  (d)  the  person 

(s)  Form-  v.  Nash,  1865,  35  Beav.  167.  And  as  to  agreements  for 
underleases,  see  infra,  p.  388. 

(t)  Bain  v.  Fothergill,  1874,  L.  K.  7  H.  L.  158,  affirming  Flureau 
v.  Tlwrnhill,  1776,  2  W.  Bl.  1078,  and  overriding  Hopkins  v.  Grazebrook, 
1826,  6  B.  &  C.  31,  and,  apparently,  Robinson  v.  Harman,  1848,  1  Ex. 
850.     See  article  in  27  Sol.  Journ.  742. 

(u)  Gas  Light  and  Cole  Co.  v.  Towse,  1887,  35  C.  D.  p.  543  •  Hvam 
v.  Terry,  1881,  25  Sol.  Journ.  371. 

(x)  Ward  v.  Smith,  1822,  11  Price,  19  ;  Jaques  v.  Millar,  1877, 
6  C.  D.  153.  Ordinarily,  if  an  agreement  is  too  uncertain  for  specific 
performance,  it  is  too  uncertain  to  give  rise  to  a  claim  for  damages  : 
J  Food  v.  Silcocl;  1884,  50  L.  T.  251  ;  but  see  Foster  v.  Wheeler,  1888  38 
C.  D.  130.  (»/)  See  Wright  v.  Colls,  1849,  8  C.  B.  150. 

(a)  PulbrooJc  v.  Lowes,  1876,  1  Q.  B.  D.  284;  although  there  is  no 
sufficient  agreement  in  writing  :  lb. 

(a)  Richardson  v.  Chasen,  1847,  10  Q.  B.  756. 

(h)  Hanslip  v.  Padwick,  1850,  5  Ex.  615.  See  Dart's  V.  &  P.  6th  ed. 
II.  1076.  As  to  action  l>y  intending  lessor,  see  Collinsv.  Willmott,  1864 
11  L.  T.  340.  (c)  Ford  v.  Tiley,  1827,  6  B.  &  C.  325,  327. 

(d)  But  not  in  addition  to  that  remedy.  See  Sainterv.  Ferguson,  1849 
1  Mac.  &  G.  286  ;  Orme  v.  Broughton,  1834,  10  Bing.  p.  538. 

L.T.  t 
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aggrieved  by  a  breach  of  an  agreement  for  a  lease  for 
years  or  life  may  obtain  specific  performance,  provided  the 
agreement  is  either  evidenced  by  a  memorandum  duly  made 
in  writing  under  the  Statute  of  Frauds  (e),  or  has  been 
partly  performed  (/),  and  provided  further  that  it  is  com- 
plete (g),  that  it  is  certain  (h)  as  to  its  substantial  parts  (i) 
and  also  that  it  is  fair  and  just  throughout  (k).  But  the 
exercise  of  this  jurisdiction  is  entirely  in  the  discretion  of 
the  Court  (k),  and  it  will  not  in  general  decree  specific  per- 
formance of  a  contract  for  a  yearly  tenancy  (/),  or  of  an 
agreement  for  a  term,  though  longer  than  a  year,  which 
has  already  expired  by  effluxion  of  time  (m),  or  where  there 
is  evidence  of  insolvency,  showing  that  the  plaintiff  is  not 
in  a  position  to  perform  the  covenants  contained  in  the 
lease  (n).  A  mistake  as  to  the  legal  effect  of  an  agreement 
is  no  bar  to  specific  performance  (o).  An  agreement  which 
is  subject  to  a  condition  precedent  will  not  be  enforced  till 
the  condition  is  fulfilled  (p).  "Where  the  condition  involves 
the  execution  of  repairs  by  the  lessor,  the  lessee  can  resist 
specific  performance  on  the  ground  of  their  non-execution, 
notwithstanding  that  he  has  taken  possession  (q),  unless 
the  delay  amounts  to  acquiescence  (q). 

(e)  Supra,  p.  103.  (/)  Supra,  p.  108. 

(g)  See  Thynne  v.  Glengall,  1848,  2  H.  L.  C.  131,  158. 

(h)  See  Price  v.  Griffith,  1851,  1  D.  M.  &  6.  80  ;  Powell  v.  Lovegrove, 
1856,  8  D.  M.  &  G.  357  ;  Jeffery  v.  Stephens,  1860, 8  W.  E.  427  ;  Oxford  v. 
Provand,  1868,  L.  R.  2  P.  C.  136  ;  Mayor  of  Oxford  v.  Grow,  1893,  69 
L.  T.  228.  (0  Parker  v.  Taswell,  1858,  2  De  G.  &  J.  559. 

(k)  Per  Lord  Hardwicke,  G,  in  Buxton  v.  Lister,  1746,  3  Atk. 
p.  386.  Where  the  intending  lessor  is  entitled  to  only  part  of  the  pro- 
perty, specific  performance  may  be  ordered  with  an  abatement  of  rent  : 
Burrow  v.  Scammell,  1881,  19  C.  D.  175;  McKenzie  v.  Hesketh,  1877, 
7  C.  D.  675.  A  building  agreement  can  be  enforced  separately  as  the 
various  plots  are  built  on:  Wilkinson  v.  Clements,  1872,  8  Ch.  96; 
Lowther  v.  Heaver,  1889,  41  G.  D.  248. 

(1)  Clayton  v.  lllingworth,  1853,  10  Hare,  451. 

(m)  See  Walters  v.  Northern  Coal  Minimi  Co.,  1855,  5  D.  M.&  G.  629, 
638;  De  Brassac  v.  Martyn,  1863,  11  W.  R.  1020. 

(n)  Neale  v.  Mackenzie,  1837,  1  Keen,  474,  485.  As  to  antedating  a 
lease  made  under  a  judgment  for  specific  performance,  see  M'Hroy  v. 
Traill,  1898,  1  I.  E.  459."  (o)  Powell  v.  Smith,  1872,  14  Eq.  85. 

(p)  Abbot  v.  Blair,  1860,  8  W.  R.  672  ;  Modlen  v.  Snowball,  1861, 
4  D.  F.  &  J.  143  ;   Williams  v.  Brisco,  1882,  22  G.  D.  441. 

{q)  Lamare  v.  Dixon,  1873,  L.  E.  6  H.  L.  414.  As  to  the  effect  of 
delay  see  Nash  x.  Cochrane,  1839,  3  Jur.  973  ;  Powis  v.  Lord  Dynevor, 
1877,  35  L.  T.  940  ;  Shepheard  v.  Walker,  1875,  20  Eq.  659  ;  Hvxham 
v.  Llewellyn,  1873,  21  W.  E.  570,  766. 
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Where  an  intending  lessee  agreed  to  take  a  lease  of  a  Certainty, 
house  if  the  house  was  put  into  thorough  repair  and  the 
drawing  rooms  "handsomely  decorated  according  to  the 
present  style,"  it  was  held  that  the  agreement  was  too 
uncertain  for  specific  performance  to  be  ordered  (?•)  ;  but 
the  decision  appears  to  be  exceptional,  and  an  agreement 
under  which  the  lessor  is  to  put  the  house  in  decorative 
repair (.s),  or  under  which  the  lessee  is  "to  do  all  painting, 
papering,  repairing,  decorating,  &c,  during  the  term"(0, 
has  been  specifically  enforced,  with  an  inquiry  in  the 
former  case  whether  the  agreement  as  to  repair  had  been 
performed  (s) .  It  is  sufficient  if  the  agreement  is  sub- 
stantially certain.  Where  the  lessee  agreed  to  do  certain 
specified  works  and  "other  works,"  the  whole  estimated 
to  cost  from  150/.  to  200/.,  and  the  specified  works  would 
evidently  nearly  cost  that  sum,  the  reference  to  "other 
works  "  did  not  create  uncertainty  (w).  The  Court  will  not 
order  performance  of  a  preliminary  building  agreement  in 
which  the  details  of  the  buildings  are  not  defined  (r). 

Specific  performance  will  not  be  granted  of  an  agreement  Hardship, 
which  will  involve  great  hardship  to  either  of  the  parties 
to  it.  Hence  specific  performance  has  been  refused  of  an 
agreement  to  take  a  lease  of  a  new  house  which  the  owner 
agreed  to  finish,  but  which  was  so  defectively  finished  that 
it  was  likely  to  subject  the  tenant  to  an  unreasonably  large 
annual  outlay  in  order  to  fulfil  the  provisions  of  the 
covenant  to  repair  {y)  ;  but  otherwise  where  the  tenant 
voluntarily  takes  the  house  in  a  bad  state  of  repair  (z).  If 
a  forfeiture  will  result  from  a  grant  of  the  lease,  the  Court 
will  not  order  specific  performance,  but  will  give  the  lessee 
compensation  (a).  The  mere  possibility,  however,  that  a 
forfeiture  will  ensue  is  not  enough  (/>). 

(r)  Taylor  v.  Portington,  1855,  7  D.  M.  &  G.  328. 

(s)  Samiula  v.  Lawford,  1862,  4  Gift'.  42. 

(t)  Dear  v.  Verity,  1869,  38  L.  J.  Ch.  297,  aff.  p.  486. 

(u)  Baumann  v.  James,  1868,  3  Ch.  508. 

(./.')   Wood  v.  Silcock,  1884,  50  L.  T.  251. 

((/)  Tildesley  v.  Olarkson,  1862,  30  Beav.  419. 

(;.)  Cook  v.  Waugh,' I860,  2  Gift.  201. 

(a)  See  Peacock  v.  Penson,  1848,  11  Beav.  355.  As  to  an  agreement 
by  a  copyholder  to  grant  leases  for  a  longer  period  than  is  authorized  by 
custom,  see  Paxton  v.  Neicton,  1854,  2  Sm.  &  Giff.  437,  4-10. 

(b)  See  Fry  on  Specific  Performance,  3rd  ed.  p.  2O0.  Helling  v. 
Lumley,  1858,  3  De  G.  &  J.  493. 
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Parol 

^ariation. 


Specific 
performance 

not  ordered. 


Damages  in 
lieu  of  or  in 
addition  to 
specific 
performance. 


Where 
necessary 


A  parol  agreement,  explaining,  but  not  contradicting,  the 
written  agreement,  may  be  used  as  a  defence  to  specific 
performance  (1>1>). 

Specific  performance  will  not  be  ordered  against  an 
infant  (c),  or  against  a  bankrupt  (</)  ;  but  it  will  be  enforced 
against  executors,  provided  this  can  be  done  without  imposing 
upon  them  personal  liability  (e) .  Sometimes  specific  perform  - 
ance  will  be  compelled  indirectly  by  means  of  an  injunction  to 
prevent  interference  with  a  right  under  the  agreement  (/). 

Under  21  &  22  Yict.  c.  27,  s.  2,  where  a  plaintiff 
had  made  out  a  case  for  specific  performance,  the  Court 
was  empowered  to  give  damages  either  in  addition  to  or 
in  substitution  for  specific  performance  (//).  The  Act  has 
been  repealed  (/t),  but  the  jurisdiction  conferred  by  it  is. 
preserved  (i).  Apart,  however,  from  this  special  jurisdiction 
the  High  Court  has  under  the  Judicature  Act,  1873(A),. 
power  to  give  all  such  remedies  as  any  of  the  parties  may 
be  entitled  to,  and  it  may  consequently  award  damages 
under  this  general  power,  even  though  no  case  for  specific 
performance  has  been  made  out(Z).  These  damages  will 
be  for  breach  of  the  contract  as  though  the  action  had  been 
for  damages  in  the  first  instance  (m). 

(5)   Stamps. 
A  written  offer  to  let,  assented  to  verbally,  is  admissible 
in  evidence  without  being  stamped  (»).     But  where  an  oral 
proposal   is   accepted  in  writing,  such  written  acceptance 

(bb)   Williams  v.  Jones,  1888,  36  W.  E,  573. 
(c)  Lumley  v.  Bavenscroft,  1895,  43  W,  R.  584. 

(//)  Fry  oil  Specific  Performance,  3rd  ed.  pp.438  ;  and  as  to  trustee  in 
bankruptcy,  see  ibid.,  p.  439. 

(<<)  Phillips  v.   Everard,  1831,  5  Sim.  102;  Stephens  v.  Hotham,  1855, 

1  K.  &  J.  571.     Cf.  Page  v.  Broom,  1840,  3  Beav.  36. 
(/")  Frogley  v.  E  of  Lovelace,  1859,  Johns.  333. 

(('/)  Lewers  v.  /','.  of  Shaftesbury,  1866,  2  Eq.  270;  Lavery  v.  Pursell, 
1888,  39  C.  D.  p.  519.  See  Proctor  v.  Bayley,  1889,  42  C.  D.  390  ;  and 
as  to  lien  of  lessee  for  expenses  and  costs,  see  Middleton  v.  Magnay,  1864, 

2  Hem.  &  M.  233. 

(h)  Stat.  Law  Rev.  Act,  1883  (46  &  47  Vict.  c.  49). 

(i)  Sayers  v.  Collier,  1884,  28  C.  D.  103.  (k)  See  sect.  24  (7). 

(I)  Elmore  v.  Pine,  1887,  57  L.  T.  333  ;  Tamplin  v.  James,  1880,. 
15  C.  D.  p.  222. 

(m)  See  Piock  Portland  Cement  Co.  v.  Wilson,  1882,  52  L.  J.  Ch.  214  ;. 
lie  Northumberland  Avenue  Hotd  Co.,  1885,  54  L.  T.  76. 

(n)  Edgar  v.   Blick,    1816,    1    Stark.    464  ;  Brant   v.    Brown,   1825, 

3  B.  &  C.  665  ;  Laing  v.  Smith,  1862,  3  F.  &    F.  97.     See    Turner 
v.  Power  1828,  7  B.  &  C.  p.  626. 
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must  be  stamped  (<>).  A  mere  proposal  can  be  given  in 
evidence  without  a  stamp  {p).  Minutes  of  the  terms  of 
letting,  signed  by  an  auctioneer,  must  be  stamped  (ij)  ;  but, 
if  not  signed,  it  seems  they  may  be  given  in  evidence 
without  a  stamp  (r).  Signature,  however,  is  not  necessary 
to  bring  a  document  within  the  phrase  in  the  Stamp  Act 
"under  hand  only,"  and  an  agreement  approved  by  the 
solicitors  to  the  parties  but  not  signed,  which  has  been 
treated  as  an  agreement,  has  been  held  not  to  be  admissible 
in  evidence  without  a  stamp  (s).  Where  an  agreement 
embodies  the  terms  of  an  abandoned  lease,  it  is  sufficient 
if  the  agreement  only  is  stamped  (0,  but  otherwise  where 
the  incorporated  lease  has  been  operative  (u).  Where  there 
is  an  agreement  in  writing,  it  must  be  given  in  evidence ; 
the  lessor  cannot  sue  for  use  and  occupation  generally  (.r). 
If  an  unstamped  agreement  has  been  lost  parol  evidence 
cannot  be  given  of  its  contents  (//). 

An  agreement  for  a  lease,  or  with  respect  to  the  letting  Amount  of 
of  any  lands,  tenements,  or  heritable  subjects  for  any  term  not  (  u  y' 
exceeding  thirty-live  years  or  for  any  indefinite  term,  is  to  be  islti  (.-),  s.  75. 
charged  with  the  same  duty  as  if  it  were  an  actual  lease  made  Agreements 
for  the  term  and  consideration  mentioned  in  the  agreement  (a) .  ]^n^a|.ecs  °*jot 

A  lease  made  subsequently  to,  and  in  conformity  with  exceeding- 
such  an  agreement  duly  stamped,  is  to  be  charged  with  ygarf'tobe 
the  duty  of  sixpence  only.     This  must  be  done  by  means  charged  as 
of   a    '"  duty-paid    denoting    stamp "    under    sect.   11,   the    eases' 
agreement,  stamped  with  the  ad  valorem  lease  duty,  being 
at  the  same  time  produced  for  inspection. 

An  agreement  to  take  a  lease  signed  only  by  the  lessee  Agreement  to 

j  i  •  A  ,i\  take  lease. 

requires  no  more  than  a  sixpenny  stamp  (b). 

(c)  Hegarty  v.  Milne,  1854,  14  C.  B.  627. 

\p)  Han-kin*  v.  Warre,  1825,  3  E.  &  C.  (51)0. 

{<[)  Ramsbottom  v.  Mortley,  1814,  2  M.  &  S.  445. 

(/■)  Ramsbottom  v.  Tunbridge,  1814,  2  M.  &  S.  4:34. 

(s)  Ohaduriclc  v.  Clarke,  1845,  1  C.  B.  700.  But  see  Doe  v.  Pedlgriph, 
1830,  4  C.  &  P.  312  ;  Doe  v.  Cartwright,  1820,  3  B.  &  A.  326. 

(t)  Pearce  v.  Uheslyn,  1835,  4  A.  &  E.  225. 

(it)  Turner  v.  1'oirer,  1828,  7  B.  &  C.  (525. 

(.<■)  Brewer  v.  Palmer,  1800,  3  Ksp.  213. 

(y)  Smitli  v.  Henley,  1S44,  1  Ph.  391.  See  R.  v.  Castle  Morton, 
1820,  3  P..  &  A.  588. 

(:.)  54  &  55  Vict.  <•.  39. 

(«)  Infra,  p.  171. 

\}>)  Doe  v.  Wiggins,  1843,  4  Q.  B.  3(17  ;  Clea  v.  Dungey,  1849,  4  Ex.  01. 
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Counterpart,  "Where  there  is  a  counterpart  of  the  agreement,  the  part 
signed  by  the  lessor  will  bear  the  ad  valorem  stamp,  and 
the  counterpart  either  the  same  stamp  or  five  shillings, 
whichever  is  the  less,  and  the  counterpart  does  not  require 
a  denoting  stamp  (d). 


29  Car.  2,  c.  3, 
s.  1. 

Parol  leases 
to  be  leases  at 
will  only. 

Sect.  2. 

Except  leases 
not  exceeding- 
three  years, 
and  reserving 
rent 

amounting  to 
two-thirds 
of  improved 
value. 


S  &  9  Vict.  c. 
106  (W),  s.  3. 

Leases  to  be 
by  deed. 


1.  Leases  of 
land,  &c.,  to 
end  within 
three  years, 
and  reserving 
rent  equal  to 
two-thirds  of 
full  value. 

Computation 
of  the  three 


SECT.   H.— LEASES. 

(1)   Statutory  Requisites. 

Leases  of  any  messuages,  manors,  lands,  tenements  or 
hereditaments  made  by  parol,  and  not  put  in  writing  and 
signed  b}7  the  parties  making  the  same,  or  their  agents 
thereunto  lawfully  authorized  by  writing,  shall  have  the 
force  and  effect  of  leases  at  will  only ;  except  nevertheless 
all  leases  not  exceeding  the  term  of  three  years  from  the 
making  thereof,  whereupon  the  rent  reserved  to  the  land- 
lord, during  such  term,  shall  amount  unto  two-third 
parrs  at  the  least  of  the  full  improved  value  of  the  thing 
demised. 

A  lease,  required  by  law  to  be  in  writing,  of  any  tenements 
or  hereditaments,  made  after  the  first  day  of  October,  1845, 
shall  be  void  at  law,  unless  made  by  deed.  Signature  is 
not  essential  to  a  lease  by  deed,  such  a  lease  not  being 
within  the  Statute  of  Frauds  (e). 

The  practical  effect  of  these  statutory  provisions,  and  of 
the  decisions  upon  them,  may  be  stated  as  follows : — 

Leases  of  land,  and  other  corporeal  hereditaments,  for 
a  term  not  exceeding  three  years  from  the  time  of  making, 
and  whereby  there  is  reserved  to  the  landlord  a  rent  equal 
to  two-third  parts  at  least  of  the  full  improved  value  of  the 
demised  premises,  may  be  made  verbally  (/),  or  by  writing 
not  under  seal. 

The  first  section  of  the  Statute  of  Frauds  applies  only 
where  the  tenancy,  if  good,  must  of  necessity  last  for  more 
than  three  years ;  if  at  the  time  of  the  agreement  the 
tenancy  ma}"  last  for  less  than  three  years,  it  is  within  the 


((/)  Sect,  72.  {dd)  The  Heal  Property  Act,  1845. 

(e)  Aveline  v.  Wkissou,  1842,4  M.  &  Gr.  801  ;  Cherry  v.  Heming,  184!), 
4  Ex.  631. 

(/)  But  verbal  leases  do  not  confer  the  right  to  sue  the  lessee  for 
damages  for  not  taking  possession.  See  Edge  v.  Strafford,  1831, 1  Cr.  &  J. 
391,  p.  397. 
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exception  of  sect.  2  (g) .  So  also  is  an  agreement  which 
operates  as  an  actual  demise  for  less  than  three  years, 
although  coupled  with  an  agreement  or  an  option  for  a 
further  term  (/«).  The  contract  is  divisible,  and  the  actual 
demise  being  within  the  exception  in  sect.  2  of  the  Statute 
of  Frauds  will  be  valid  (i).  The  exception  is  not  restricted 
to  leases  commencing  from  the  day  of  making  (7c)  ;  it  is 
sufficient  that  they  expire  within  three  years  computed  from 
the  date  of  the  agreement  (I). 

Any  words   will   make  a  parol  lease  which   sufficiently  Parol  lease, 
express  the  intent.     "You  shall  have  a  lease  of  my  lands 
in  D.  for  twenty-one  years,  paying  therefore  ten  shillings 
per  annum ;  make  a  lease  in  writing  and  I  will  seal  it," 
was  good  before  the  statute,  though  no  writing  made  (in). 

Leases  of   land,  and  other  corporeal  hereditaments  for  2.  Leases  of 
a  term  which  will  not  expire  till  more  than  three  years  ^  more  than 
from  the  day  of  making,  or  reserving  less  rent  than  two-  three  years 
third   parts    of   the   full  improved   value   of   the   demised  less^Tthau 
premises,  must  be  made  by  deed.     But  an  instrument  not  two-thirds  of 
under  seal  purporting  to  demise  land  or  other  corporeal 
hereditaments    for    a    longer    term   than   three   years,    or 
reserving  a  rent  not  amounting  to  two-thirds  of  the  full 
improved  value,  though  void  as  a  lease,  will,  if  containing 
the  requisites  of  a  valid  agreement  (n),  be  construed  as  an 
agreement  for  a   lease  (<>),  of  which   specific  performance 
may  be  enforced  (p). 

It  was  formerly  considered  that  if  the  lessee  had  entered 
and  paid  rent  under  an  instrument  of  this  nature,  a  tenancy 
from  year  to  year  might  be  created  (q) ;  and  that  the 
instrument  might  indicate  the  terms  of  such  tenancy  (q). 

(g)  Ex  parte  Town/,  1882,  21  Ch.  D.  442,  p.  458. 

(h)  Rollason  v.  Leon,  1861,  7  H.  &  N.  73  ;  Hand  v.  Hall,  1877,  2  Ex.  1). 
355. 

(i)  Hand  v.  Hall,  supra. 

(k)  By  ley  v.  Hid*,  1726,  1  Stra.  651. 

(/)  Rawlins  v.  Turner,  1699,  1  Ld.  Raym.  736. 

(m)  Maldon's  Case,  1586,  Cro.  Eliz.  33. 

(n)  Supra,  p.  106. 

(o)  Tidey  v.  Mollett,  1864,  16  0.  B.  N.  S.  298  ;  Hayne  v.  Cummings, 
1864,  16  C.  B.  N.  S.  421  ;  Bond  v.  Rosling,  1861,  1  B.  &  S.  371.  See 
also  Cowen  v.  Phillips,  1863,  33  Beav.  18. 

(p)  Parker  v.  Taswell,  1858,  2  De  G.  &  J.  559. 

(q)  Clayton  v.  Blakey,  1798,  8  T.  R.  3  ;  Doe  v.  Bell,  1793,  5  T.  R.  471  ; 
Richardson,  v.  Uifford,  1834,  1  A.  &  E.  52.     See  supra,  p.  94. 
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But  it  follows  from  the  decision  in  Walsh  v.  Lonsdale  (r) 
that  in  all  cases  where  possession  has  been  given  to  the 
intending  lessee,  and  specific  performance  could  be  obtained 
of  the  agreement  for  a  lease  constituted  by  the  void  lease, 
the  lessee  is  to  be  treated  as  holding  under  the  same  terms 
as  if  a  lease  had  been  granted  in  pursuance  of  such 
agreement.  Hence  8  &  9  Yict.  c.  10(5,  s.  3,  has  been 
virtually  repealed  (s). 

Leases  of  rights  of  common  (t),  rights  of  way,  tithes  {n), 
advowsons  (x),  a  several  fishery  (y),  a  warren  (z),  rights  of 
shooting  or  sporting  (a),  or  other  incorporeal  heredita- 
ments (b)  can  only  be  made  by  deed  (<■),  unless  such 
hereditaments  are  appurtenant  to  some  corporeal  heredita- 
ment, in  which  case  they  will  pass  under  a  demise,  even 
by  parol,  of  such  corporeal  hereditament  (d),  though  nothing 
is  said  about  them  at  the  time  of  the  demise  (e) .  An 
instrument  not  under  seal  demising  land,  and  also  pur- 
porting to  demise  incorporeal  hereditaments,  is  not  thereby 
rendered  void  as  regards  the  land(/),  though,  where  the 
rent   reserved   is   an   entire   rent,    no   part   of   it   can   be 


(>■)  1882,  21  C.  D.  9,  14.       (s)  Furness  v.  Bond,  1888,  4  T.  L.  R.  457. 

(0  Bury  v.  Brown,  1623,  Latch.  99. 

(u)  Swadling  v.  Piers,  1(322,  Cro.  Jac.  613  ;  Partridge  v.  Ball,  1697, 

1  Ld.  Raym.  136  ;  Gardiner  v.  Williamson,  1831,  2  B.  &  Ad.  336,  338  ; 
Bridgland  v.  Shapter,  1839,  5  M..&  \V.  375.  But  it  seems  that  a  grant 
of  tithes  to  the  owner  of  the  land  might  be  made  without  deed.     See 

2  Roll.  Abr.  63,  pi.  17. 

(./)  See  Crisp's  Case,  1589,  Cro.  Eliz.  164.  Bat  now  as  to  advowsons, 
see  supra,  p.  2. 

(?/)  D.  of  Somerset  v.  Fogwell,  1826,  5  B.  &  C.  875,  882. 

(::)  Bro.  Abr.  tit.  "  Lease,"  pi.  12.  It  has  been  thought,  however,  that 
a  lease  of  a  warren  with  the  laud  (for  less  than  three  years)  might  be 
good  without  deed.     See  5  13.  &  C.  883. 

(a)  Bird  v.  Higginson,  1837,  2  A.  &  E.  696  ;  6  A.  &  E.  824. 

(b)  Mayfield  v.  Robinson.  1845,  7  Q.  B.  486;  Saunders  v.  Ovxn,  1699, 
2  Salk.  467. 

(c)  Wood  v.  Leadbitter,  1845,  13  M.  &  W.  838,  p.  842  ;  Hewlins  v. 
Shippam,  1826,  5  B.  &  C.  221,  per  Bayley,  J.,  p.  229.  But  agreements 
for  letting  the  tolls  of  any  turnpike  roads,  signed  by  the  trustees  letting 
such  tolls,  or  any  two  of  them,  or  by  their  clerk  or  treasurer,  and  the 
lessee  and  his  sureties,  are  valid,  notwithstanding  the  same  may  not  be 
by  deed  or  under  seal.  See  3  Geo.  4,  c.  126,  s.  57,  not  printed  now 
among  the  public  statutes  (53  &  54  Vict.  c.  51,  s.  3)  ;  Markham  v. 
Stanford,  1863,  14  C.  B.  N.  S.  376. 

(d)  Skull  v.  Glenister,  1864,  16  C.  B.  N.  S.  81,  102  ;  Dobbynv.  Somers, 
1860,  13  Ir.  C.  L.  R.  293  ;  Bridgland  v.  Shapter,  1839,  5  M.  &  W.  375. 

(e)  See  Beaudeley  v.  Brook,  1608,  Cro.  Jac.  at  p.  190. 
(/)  Beg.  v.  Hockworthy,  1837,  7  A.  &  E.  492. 
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recovered  (g).  But  after  the  incorporeal  hereditament — as 
a  right  of  shooting — has  been  enjoyed  under  an  invalid 
demise,  the  lessee  is  bound  by  the  stipulations  of  the 
demise  applicable  to  the  period  of  his  enjoyment  (/«). 

(2)  In  what  Cases  Extrinsic  Evidence  is  Admissible. 

Where  the  contract  of  lease  is  reduced  into  writing,  it  is  Exclusion  of 
presumed  that  the  writing  contains  all  the  terms  of  the  e'vidence. 
contract  (hh),  and,  in  the  absence  of  fraud,  mistake  (i),  or 
surprise  (/.),  verbal  or  other  extrinsic  evidence  is  not  in 
general  admissible  to  contradict  or  add  to  the  written 
instrument  (I).  If,  for  instance,  a  certain  sum  is  specified 
therein  as  the  annual  rent,  parol  evidence  will  not  be 
received  to  show  that  the  tenant  also  agreed  to  pay  an 
additional  yearly  sum  for  ground  rent  (mi),  ^o  also  parol 
evidence  is  not  admissible  to  show  what  premises  were 
intended  to  be  demised  —  provided  there  is  no  latent 
ambiguity  (m) — or  to  show  an  understanding  between  the 
parties  that  the  rent  should  commence  from  a  later  date 
than  that  named  in  the  agreement  (o)  ;  and  where  the 
lease  does  not  stipulate  that  the  rent  is  to  be  a  net  rent 
without  any  deduction,  verbal  evidence  is  inadmissible  to 
show  the  agreement  of  the  parties  that  it  should  be  such  (p). 

In   the   following    cases,    however,    verbal    evidence    is  Exceptions-, 
admitted  to  add  to  or  explain  instruments  of  lease : — 

In  order  to  arrive  at  the  true  effect  of  a  lease,  parol 
evidence  is  admissible  of  the  state  of  the  premises  at  the 

(ij)  Gardiner  v.  IVilliamson,  1831,  2  B.  &  Ad.  336,  338;  Bird  v. 
Hiyginson,  1835,  2  A.  &  E.  (59(5.     Of.  Doe  v.  Lloyd,  3800,  3  Esp.  78. 

(fi)  Adams  v.  Glutterbuck,  188.%  10  (}.  B.  D.  403 (to  leave  a  good  breeding 
stock  of  game  upon  the  ground)  ;  Thomas  v.  Fredericks,  1847,  10  Q.  B. 
775  (to  compensate  tenants). 

(///<)  But  an  antecedent  agreement  in  writing  may  control  the  lease 
granted  under  it  :  see  Salaman  v.  Glover,  1875,  20  E<p  444. 

(0  See  Garrard  v.  Frankel,  1862,  30  Beav.  445. 

(/.)  See  Dart's  Y.  &  P.  (6th  ed.),  Ch.  18,  sect.  7,  p.  1174,  for  the  cases 
in  which  parol  evidence  is  admitted  on  these  grounds  as  a  deience  to  a 
suit  for  specific  performance. 

{ft  See  Woollam  v.  Hearu,  1802,  7  Yes.  at  p.  218  ;  Omerod  v.  Hardman, 
1801,  5  Ves.  at  p.  730  ;  Baird  v.  Fortune,  1861,  4  Macq.  H.  L.  p.  149  ; 
and  cf.  Martin  v.  Pycroft,  1852,  2  D.  M.  &  G.  785. 

(m)  Preston  v.  Merceau,  1779,  2  YV.  Bl.  124!). 

(n)  Meres  v.  Ansell,  1771,  3  Wils.  275  ;  Hope  v.  Atkins,  1814,  1  Price, 
14:i  ;  Doe  v.  Webster,  1840,  12  A.  &  E.  442  ;  Barton  v.  Dawes,  1850,  10 
C.  B.  261.  (o)  Henson  v.  Goope,  1841,  3  Sc.  N.  B.  48. 

( i»)  Rich  v.  Jackson,  1794,  4  Bro.  C.  C.  514.     See  6  Ves.  334,  note  (c). 


1.   Condition 
of  property. 


122 


THE    CONTRACT    OF    TENANCY. 


Custom. 


3.  Latent 
ambiguity. 


4.  Technical 
terms. 


time  when  it  was  granted,  and  of  the  mode  in  which  they 
had  been  previously  enjoyed  (q);  also  of  the  nature  and 
surroundings  of  the  property  at  the  date  of  the  lease  (r). 
Such  evidence,  it  has  been  said,  is  admissible  "  to  show 
the  condition  of  every  part  of  the  property,  and  all  other 
circumstances  necessary  to  place  the  Court,  when  it  con- 
strues an  instrument,  in  the  position  of  the  parties  to 
it,  so  as  to  enable  it  to  judge  of  the  meaning  of  the 
instrument"  (s). 

In  the  case  of  agricultural  leases  the  parties  are  presumed 
to  contract  with  reference  to  the  custom  of  the  country, 
and  evidence  of  such  custom  is  admitted,  where  not 
expressly  or  impliedly  excluded  by  the  terms  of  the  lease  (t). 

Where  a  deed  or  instrument  seems  certain  and  without 
ambiguity,  for  anything  that  appears  upon  it,  but  there 
is  some  collateral  matter  out  of  the  deed  or  instrument 
which  produces  an  ambiguity,  verbal  or  other  extrinsic- 
evidence  is  admissible  to  explain  such  ambiguity  (it).  Thus 
if  upon  the  words  of  a  lease  of  a  right  of  way  it  is  uncer- 
tain which  of  two  rights  of  way  is  intended  to  be  demised, 
parol  evidence  is  admissible  to  show  which  was  intended  (x). 

Where  terms  are  used  which  are  known  and  understood 
by  a  particular  class  of  persons  in  a  certain  special  and 
peculiar  sense,  evidence  to  that  effect  is  admissible  (y). 
Thus  verbal  evidence  has  been  admitted  to  show  that  the 
word  "thousand,"  in  a  lease  of  a  rabbit  warren,  by  local 
usage  meant  1,200  (z) ;  also  that  the  word  "level,"  in  a 


(v)  Hall  v.  Lund,  1863,  I  H.  &  C.  676.  See  Osbom  v.  Wise,  1837, 
7  C.  &  P.  761. 

(?•)  Doe  v.  Burt,  1787,  1  T.  E.  701  ;  and  as  to  identifying  the  property 
by  evidence  of  occupation,  see  Kerslake  v.  White,  1819,  2  Stark.  508  \ 
Paddock  v.  Findlay,  1830,  1  Cr.  &  J.  90  ;  Magee  v.  Lavell,  1874,  L.  E. 
9  C.  P.  p.  114. 

(s)  Per  Lord  Wensleydale  in  Baird  v.  Fortune,  1861,  4  Macq.  H.  L. 
p.  149  ;  quoted  by  Lord  Coleridge,  C.J.,  in  Magee  v.  Lavell,  1874,  L.  E. 
9  C.  P.  p.  112. 

(t)  Infra,  Chap.  IV.  sect,  5  ;  Chap.  VII.  sect.  3.  See  In  re  Stroud, 
1849,  8  C.  B.  502,  531. 

(;/)  Bac.  Maxims,  Beg.  23.  See  Colcer  v.  Guy,  1801,  2  B.  &  P.  565  ; 
judgment  in  Doe  v.  Hiscocls,  1839,  5  M.  &  W.  363,  369  ;  Magee  v.  Lavell, 
'1874,  L.  E.  9C.  P.  p.  114. 

(»■)  Osborne  v.  Wise,  1837,  7  C.  &  P.  761. 

(?/)  Starkie  on  Evidence,  4th  ed.  701  ;  Taylor  on  Evidence,  9th  ed. 
II. '76  ;  Shore  v.  Wilson,  1842,  9  C.  &  F.  365  ;  see  p.  543. 

(;;)  Smith  v.  Jrilson,  lfc32,  3  B.  &  Ad.  728. 
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mining  lease,  was  not  used  in  the  ordinary  sense  of  a 
horizontal  level,  but  in  a  sense  peculiar  to  mines  (<?).  It 
cannot,  however,  he  inferred  as  matter  of  law  that  words 
occurring  in  a  lease  are  used  by  the  parties  in  a  special 
or  technical  sense;  it  is  a  question  for  a  jury  to  decide  in 
what  sense  the  words  are  used  in  each  case  (a).  "Where  a 
word  is  defined  generally  by  Act  of  Parliament  to  mean  a 
precise  quantity,  or  a  precise  time,  the  parties  using  that 
word  in  a  contract,  must  be  presumed  to  employ  it  in  the 
sense  given  to  it  by  the  legislature,  unless  it  appears  from 
other  parts  of  the  contract  that  they  used  it  differently  (/;). 
Thus,  on  the  change  of  the  calendar,  saints'  days  in  leases 
by  deed  were  reckoned  according  to  the  new  style  (c)  ; 
though,  if  the  lease  was  not  by  deed,  this  construction  was 
not  enforced,  and  evidence  might  be  given  of  the  intention 
of  the  parties  (d). 

Parol  evidence  (<•)  may  also  be  given  of  agreements  B.^3ojlateral 
relating  to  the  premises  demised  collateral  or  additional  to 
those  contained  in  the  written  lease,  provided  such  addi- 
tional agreements  (1)  are  not  inconsistent  with  the  terms  of 
the  written  lease  (/),  (2)  do  not  amount  to  an  agreement 
for  an  interest  in  or  concerning  land  within  sect.  4  of 
the  Statute  of  Frauds  (//),  and  (3)  are  required  by  the  party 

(a)  Clayton  v.  Gregson,  1836,  6  X.  &  M.  6S)4,  5  A.  &  E.  302. 

(6)  See'per  Parke,  J.,  in  Smith  v.  Wilson,  1832,  3  B.  &  Ad.  p.  733. 

(c)  Doe  v.  Lea,  1809,  11  East,  312  ;  Smith  v.  Walton,  1832,8  Bing.  23."). 

((/)  Doe  v.  Hopkinson,  1823,  3  D.  &  Ry.  507  ;  Doe  v.  Benson,  1821, 
4  B.  &  A.  588.     Of.  Hogg  v.  Norris,  1860,  2  F.  &  E.  246. 

(e)  Claims  under  collateral  parol  agreements  are  frequently  made  after 
the  death  of  the  landlord  who  is  alleged  to  have  entered  into  them.  It 
has  heen  thought  that  under  such  circumstances  the  uncorroborated 
evidence  of  the  claimant  is  not  to  be  trusted.  See.  judgment  of 
Mellish,  L.J.,  in  Erskine  v.  Adeane,  1873,  8  Ch.  p.  76b"  ;  Stevens  v. 
Morson,  1881,  26  Sol.  Journ.  25;  lie  Wynne,  Finch  v.  Wynne-Finch, 
1883,  48  L.  T.  p.  132.  But  in  Lawrence  v.  Rowley,  27  Sol.  Journ.  374, 
Times,  April  4th,  1883,  the  Court  of  Appeal  laid  it  down  that  on  the 
trial  before  a  Judge  and  jury  of  an  action  upon  such  a  claim,  the  Judge 
is  not  bound  to  tell  the  jury  to  be  cautious  in  acting  upon  the  uncor- 
roborated evidence  of  the  claimant,  although  it  is  usual  and  wise  for  him 
to  do  so. 

(/)  See  the  judgments  of  Pigott,  B.,  in  Morgan  v.  Griffith, 181 1,  L.  B. 
6  Ex.  p.  73,  and  of  Mellish,  L..I.,  in  Erskine  v.  Adeane,  1873,  8  Ch. 
p.  766  ;  and  see  Flight  v.  Provident  Association  of  London,  1895, 
11  T.  L.  R.  391,  12  ib.  51. 

(y)  Angell  v.  Duke,  1875,  L.  R.  10  Q.  B.  at  pp.  177—179.  The  question 
whether  a  collateral  parol  agreement  by  the  landlord  to  do  something 
during  the  whole  of  the  term  is  an  agreement  not  to  be  performed  within 
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in  whose  favour  they  are  made,  as  a  condition  of  his 
granting  or  accepting  the  lease,  as  the  case  may  be. 

It  has  been  held  that  a  parol  promise  to  kill  down 
rabbits  (ft),  to  put  the  premises  into  a  state  of  repair  (i),  or 
to  pay  the  lessee  a  sum  of  money  for  this  purpose  (,/)  is 
collateral  and  can  be  enforced.  In  Angell  v.  Duke  a  parol 
promise  by  the  intending  lessor  to  do  certain  repairs  and  to 
send  in  additional  furniture  was  at  first  held  to  be  col- 
lateral (A) ,  but  was  subsequently  rejected  on  the  ground 
that  it  should  have  formed  part  of  the  written  agreement  (/). 
Provided,  however,  that  the  third  of  the  above  requisites  is 
satisfied,  this  objection  does  not  seem  to  apply  (//). 

Where  there  is  no  promise,  but  simply  a  representation 
by  the  lessor  with  respect  to  the  state  of  the  premises,  and 
the  representation  turns  out  to  be  untrue,  the  lessee  has  no 
cause  of  action  unless  it  was  made  fraudulently  (in) ,  and 
for  fraudulent  misrepresentation  damages  can  be  obtained 
only  once  («)■ 

(3)  Form  and  Construction  of  Lease. 
No  special  form  of  words  is  necessary  to  constitute  a 
lease  for  years.  Whatever  words  are  sufficient  to  explain 
the  intent  of  the  parties  that  the  one  shall  divest  himself  of 
the  possession  and  the  other  come  into  the  exclusive  posses- 
sion for  a  determinate  time  (o),  such  words,  whether  they 

a  year  within  sect.  4  of  the  Statute  of  Frauds,  was  raised  in  argument  in 
Erskine  v.  Adeane,  J  87:},  8  Ch.  at  p.  764,  but  is  not  adverted  to  in  the 
judgments.  It  is  conceived  that  the  principle  oi"  Donellan  v.  Bead,  1832, 
3  B.  &  Ad.  p.  906,  and  CJierry  v.  Heming,  1849,  4  Ex.  631,  would  apply  ; 
and  that  by  the  signature  or  execution  of  the  lease  by  the  party 
in  favour  of  whom  the  agreement  was  made,  Mich  agreement  would 
be  considered  to  have  been  entirely  executed  on  one  side  within 
the  year;  though  see  Milsom  v.  Stafford,  1899,  80  L.  T.  590.  As  to 
an  oral  agreement  suspending  a  written  agreement,  see  Wallis  v.  Littell, 
1861,  11  C.  B.  N.  S.  369.         (/<■)  Erskine  v.  Adeane,  1873,  8  Ch.  756. 

((')  Mann  v.  Nunn,  1874,  43  L.  J.  C.  P.  241  (but  this  case  was  ques- 
tioned by  Blackburn,  J.,  in  Angell  v.  Duke,  1875,  32  L.  T.  320). 

U)  Seago  v.  Deane,  1828,  4  Bing.  459.  In  this  case  the  landlord,  after 
the  tenant  had  done  the  repairs,  made  a  further  promise  to  contribute  to 
them.  (/.•)  1875,  L.  R.  10  q.  B.  174.  (/)  1875,  32  L.  T.  320. 

(in)  Burtsell  v.  Bianchi,  1891,  (55  L.  T.  678;  Kennard  v.  Ashman, 
1894,  JO  T.  L.  R.  213  (seep.  447)  ;  Longman  v.  Blount,  1896,  12T.  L.R. 
520;  Green  v.  Symons,  1897,  13  ib.  30l/ 

(//)  Clarke  v.  Yorke,  1882,  52  L.  J.  Ch.  32. 

(o)  See  Morgan  v.  Bissell,  1810,  3  Taunt,  p.  (17;  Doey.  Hies,  1832, 
8  Bing.  17S  ;  Doe  v.  Do-Id,  1833,  5  B.  &  Ad.  p.  693  ;  St  rattan  v.  PetM, 
1855,  16  C.  B.  420. 
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run  in  the  form  of  a  licence  (p),  covenant  (q),  or  agree- 
ment ()■),  are  of  themselves  sufficient,  and  will  in  construc- 
tion of  law  amount  to  a  lease  for  years  as  effectually  as  if 
the  most  proper  and  pertinent  words  had  bsen  made  use  of 
for  that  purpose ;  for  a  lease  for  years  being  a  contract  for 
the  possession  and  profits  of  lands  on  the  one  side,  and 
a  recompense  of  rent,  or  other  income,  on  the  other,  if  the 
words  made  use  of  are  sufficient  to  prove  such  a  con- 
tract, in  what  form  soever  they  are  introduced,  or  however 
variously  applicable,  the  law  calls  in  the  intent  of  the  parties, 
and  models  and  governs  the  words  accordingly  (s). 

A  lease  may  be  made    by   a  correspondence,   in  which   liy  correspon- 
one  party  offers  to  let  or  take  on  certain  terms  fully  and  dencc- 
definitely  stated,  and  the  other  unconditionally  accepts  such 
offer  (0. 

Leases  for  lives  of  corporeal  hereditaments,  if  not  made  Lease  for  life 
by  a  conveyance  operating  under  the  Statute  of  Uses,  or  in 
.pursuance  of  a  power  to  lease,  must  formerly  have  been 
perfected  by  livery  of  seisin.  This  ceremony  is  not  now 
requisite,  for  all  corporeal  tenements  and  hereditaments  are, 
as  regards  the  conveyance  of  the  immediate  freehold  thereof, 
deemed  to  lie  in  grant  as  well  as  in  livery. 

The  ordinary  form  of  lease  by  deed  is  technically  said  Ordinary 
to   consist    of    the  premises,  habendum,  reddendum,  and 
covenants  (u). 

The  premises  contain  the  date,  names  and  descriptions  of  Premise:-. 
the  parties,  recitals,  consideration,  operative  words,  parcels, 
and  the  exceptions  and  reservations. 

The  date  of  a  deed  is  not  of  the  substance  of  the  deed  ; 
for  if  it  has  no  date,  or  a  false  or  impossible  date,  yet  the 
deed  is  good  (v). 

( <p)  Doe  v.  Dodd,  1833,  5  B.  &  Ad  p.  694.     See  Hall  v.  Sebright,  1646, 

1  Mod.  14.  But  it  must  be  clear  that  the  possession  of  the  licensee  is 
to  he  exclusive  :  Doe  v.  Wood,  1819,  2  B.  &  A.  724,  739. 


8  &  9  Viet,  c. 
106,  s.  2. 


form  of  lease. 


Date. 


(t)  Chapi 
1841,  1  Q.  B.  506. 

(h)  The  statutory  form  of  lease  given  by  the  Leases  Act,  1845  (8  &  9 
Yict.  c.  124),  is  seldom,  if  ever,  used. 

(v)  Goddard's  Case,  1584,  2  Rep.  at  p.  5a. 
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A  lease  by  deed  is  presumed  to  be  delivered  on  the  day 
on  which  it  bears  date  (x)  ;  but  a  party  may  show  that  the 
deed  was  delivered  on  a  different  day,  and  in  that  case  it 
takes  effect  from  the  day  of  delivery,  and  not  from  the  day 
of  the  date  (y). 

Recitals.  Eecitals  are  not  usually  inserted  in  leases,  even  when 

they  are  made  in  pursuance  of  a  power  to  lease  ;  the  prac- 
tice being  to  refer  generally  to  the  power,  and  the  instrument 
creating  it,  in  the  operative  words.  Cases  may,  however, 
occur  in  which  a  recital  of  the  title  of  the  lessor  is  desirable 
in  order  to  explain  special  provisions  in  the  lease  (z). 

Consideration.  The  consideration  expresses  the  recompense  to  be  ren- 
dered by  the  lessee  for  the  use  of  the  demised  premises. 
This  may  either  consist  of  the  payment  of  rent  and  per- 
formance of  covenants,  or  of  the  payment  of  a  sum  of  money 
as  a  tine,  the  execution  of  improvements  on  the  demised 
premises,  or  in  fact  any  benefit  conferred  on  the  lessor 
either  by  the  lessee,  or  by  anyone  else  on  his  behalf. 
"Where  in  pursuance  of  an  agreement  for  a  lease,  a  lease  is 
tendered  to  the  lessor  for  execution  in  which  the  considera- 
tion is  not  truly  stated,  the  lessor  is  not  bound  to  execute 
the  lease  (a). 

The  operative  words  are  those  by  which  the  lessor 
actually  lets  the  premises  to  the  lessee.  The  term  gene- 
rally used  is  "  demise,"  but  any  words  clearly  indicating  an 
intention  of  making  a  present  demise  will  suffice  (b) .  Under 
the  word  "  demise  "  there  is  implied  a  covenant  for  quiet 
enjoyment  (c). 

Description  of  the  Property  Leased. 

Parcels.  The  parcels  contain  a  description  of  the  property  intended 

to  be  let.  In  agricultural  leases  it  is  generally  sufficient  to 
specify  the  name  of  the  farm,  the  number  of  acres  it  con- 
tains, and  the  parish  and  county  in  which  it  is  situated. 

(x)  Hall  v.  Denbigh,  1600,  Cro.  Eliz.  773.  See  also  House  v.  Laxton, 
1602,  ib.  890.  _  '  (//;  Steele  v.  Mart,  1825,  4  B  &  C.  272,  279,  280. 

(z)  See  for  instance  the  form  of  lease  in  5  Dav.  Conv.  Part  I.  3rd  ed. 
p.  126.  Recitals  may  be  referred  to  to  show  what  premises  are  demised  : 
Doe  v.  Osborne,  1840,  4  Jur.  941. 

(a)  Vonhollen  v.  Knowles,  1844,  12  M.  &  W.  002.  As  to  the  necessity 
of  correctly  stating  the  consideration  under  the  Stamp  Act,  1891,  see 
infra,  p.  173.  (6;  Bac.  Abr.  (K.)  817  ;  supra,  pp.  124,  125. 

(c)  Infra,  Chap.  IV.  sect.  10  (1). 
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In  leases  of  houses  in  towns  it  is  usually  sufficient  to  men- 
tion the  town,  street,  and  number  of  the  house.  Where 
the  identity  of  the  demised  premises  can  be  perfectly 
established  by  this  description,  other  particulars  should  be 
omitted,  since  questions  frequently  arise  as  to  how  far 
words  of  particular  explanation  qualify  words  of  general 
description  (d) . 

In  leases  of  mines  it  is  usual  to  specify  in  a  schedule  and  Mines. 
delineate  in  a  map  the  portion  of  surface  within  or  under 
which  the  minerals  to  be  demised  are  situate.  Care  should 
be  taken  to  define  accurately  the  boundaries  of  the  mines  to 
be  demised  (e)  ;  and  unless  it  is  expressly  stipulated  that 
the  plan  on  the  lease  shall  be  merely  in  aid  or  explanation 
of  the  description  in  the  schedule,  it  must  be  seen  that  the 
plan  is  perfectly  accurate.  The  nature  of  the  liberties 
which  the  lessee  is  to  exercise  in  respect  of  the  surface  and 
subsoil  should  also  be  clearly  stated. 

Frequently  a  choice  has  to  be  made  between  different  "False 
parts  of  the  description.  The  rule  is  clearly  settled,  that 
when  there  is  a  sufficient  description  set  forth  of  premises 
by  giving  the  particular  name  of  a  close  or  otherwise,  a 
false  demonstration, — i.e.  an  incorrect  addition  to  the 
description  inserted  only  for  the  purpose  of  identifying  the 
property — may  be  rejected  ;  but  if  premises  are  described  in 
general  terms,  and  a  particular  description  is  added,  the 
latter  controls  the  former  (/). 

Thus  where  the  premises  are  ascertained  with  certainty 
it  is  permissible  to  reject  an  erroneous  measurement  (;/),  or 
name  (//),  or  number  (/),  or  reference  to  the  occupation  (k), 

((/)  2  Piatt  on  Leases,  27.  See  Doe  v.  Galloway,  1833,  5  B.  &  Ad.  43  ; 
Pyne  v.  Nutley,  1853,  14  C.  B.  122. 

(e)  See  Davis  v.  Shepherd,  1866,  1  Ch.  410  ;  Att.-Gen.  v.  Hammer,  1858, 
27  L.  J.  Ch.  837.  As  to  what  is  a  sufficiently  definite  description  of  seams 
of  coal,  see  Haywood  v.  Cope,  1858,  25  Beav.  140. 

(/)  See  per  Parke,  J.,  in  Doc  v.  Galloway,  1833,  5  B.  &  Ad.  at  p.  51  ; 
MnrnJl  v.  Fisher,  1849,  4  Ex.  p.  604  ;  Sliep.  Touch,  p.  247.  See  Doe 
v.  G readied,  1806,  8  East,  at  pp.  103,  104  ;  Doe  v.  Jersey,  1818,  1  B.  &  A. 
at  p.  558.     Gowen  v.  Truefitt,  Lint,  (on  appeal),  1899,  2  Ch.  309. 

(g)  Llewellyn  v.  E.  of  Jersey,  1843,  11  M.  &  W.  183;  Manning  v. 
Fitzgerald,\m),  29  L.  J.  Ex.  24.  Cf.  Jack  v.  M'Intyre,  1845,  12  CI. & F.  151. 

(h)  Rorlce  v.  Errington,  1859,  7  H.  L.  C.  p.  &2o. 

(i)  Gowen  v.  Truefitt,  Lino.,  1898,  2  Ch.  551. 

(k)  Wrotesleii  v.  Adams,  1559,  Plowd.  p.  191  ;  Goodtitle  v.  Southern, 
1813,  1  M.  &  S.  299  ;  Doe  v.  Galloway,  1833,  5  B.  &  Ad.  43  ;  Martyr 
v.  Laurence,  1864,  2  D.  J.  &  S.  261. 
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or  other  erroneous  description  (/) .  "Where  the  words  of 
description  when  examined  do  not  fit  any  particular  pro- 
perty with  accuracy,  and  if  there  must  be  some  modification 
of  them  in  order  to  place  a  sensible  construction  on  the 
instrument,  the  whole  instrument  must  be  looked  at  fairly 
in  order  to  see  what  are  the  leading  words  of  description 
and  what  is  the  subordinate  matter,  and  for  this  purpose 
evidence  of  extrinsic  facts  may  be  regarded  (/»). 

On  the  other  hand,  where  there  is  property  in  respect  of 
which  all  the  facts  of  the  description  are  found  to  be  true, 
so  that  the  property  exactly  fits  the  description,  the  whole 
of  that  property,  and  nothing  more  passes  (//).  Thus  where 
a  farm  or  houses  are  described  as  being  in  the  occupation 
of  a  specified  person,  and  only  a  part  are  in  his  occupation, 
that  part  alone  will  pass  (o).  So  where  the}'  are  described 
as  being  in  a  particular  city  (j>),  parish  (q),  or  county  (r), 
only  the  part  so  situated  will  pass.  And,  in  accordance 
with  the  rule  quoted  above,  the  same  principle  applies 
where  property  which  is  described  generally  in  the  first 
instance  is  particularized  by  a  specific  description  (s)  ; 
where,  for  instance,  the  details  are  enumerated  either  in 
the  body  of  the  deed  (t),  or  in  a  schedule  (»)>  or  by  reference 
to  a  plan  (x).  In  such  cases  only  the  items  so  enumerated 
will  pass  (y). 
Abuttals.  Where  property  is  described  by  reference  to  abuttals, 

these  are  not  construed  strictly,  unless  a  strict  construc- 
tion   increases   the    value    of    the    land,    and    it    was    an 

(/)  Cunningham  v.  Buth/r,  1861,  3  Giff.  37. 

(m)  Per  Lord  Selborne,  C,  in  Hardwick  v.  Hardwick,  1873,  16  Eij. 
168,  175.     See  Be  Bright-Smith,  1886,  31  C.  D.  314. 

(h)  Per  Erie,  C.J.,  in  Webber  v.  Stanley,  1864,  16  C.  B.  N.  S.  p.  752. 

(o)  Be  Seal,  1894,  1  Ch.  316  ;  Magee  v.  La  veil,  1874,  L.  R.  9  C.  P.  107  ; 
Morrell  v.  Fisher,  1849,  4  Ex.  591  ;  Dyne  v.  Nutley,  1853,  14  C.  B.  122. 

(p)  Hall  v.  Combes,  1592,  Cro.  Eliz.  368;  Dodd  in  {/ton's  Case,  1594, 
2  Rep.  32  b  ;  Doe  v.  Greathed,  1806,  8  East,  91. 

(q)  Pedley  v.  Dodds,  1866,2  Eq.  819;  Evans  v.  Angell,  1858,  26  Beav. 
202. 

(?•)   Webber  v.  Stanley,  supra. 

(s)  Doe  v.  Parkin,  1814,  5  Taunt.  321. 

(«)  Griffiths  v.  Penson,  1863,  9  Jur.  N.  S.  385. 

(u)  Wood  v.  Bowcliffe,  1851,  6  Ex.  407  ;  Be  Craig,  1869,  Ir.  R.  4  E<j. 
158. 

(a:)  Barton  v.  Dawes,  1850,  10  C.  B.  261.  As  to  the  construction  of  a 
deed  by  reference  to  a  plan,  see  Lijle  v.  Richards,  1866,  L.  R.  1  H.  L.  222. 

(//)  But  see  Baler  v.  Bichardson,  1858,  6  W.  R.  663. 
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inducement  to  the  lessee   that  he    should  have  the  land 
actually  described  (z). 

"Whether  anything  is  or  is  not  parcel  of  the  premises 
demised  is  a  question  of  fact  for  the  jury  (a)  ;  and  a  lease 
will  be  construed  with  reference  to  the  state  of  facts  existing 
at  its  date,  unless  the  result  is  such  as  to  call  for  the  inter- 
ference of  equity  (b).  A  lease  of  rooms  in  a  house,  in  them- 
selves constituting  a  separate  dwelling,  includes  the  outer 
walls  of  the  house  so  far  as  they  solely  belong  to  the  rooms 
let ;  hence  the  lessor  or  another  tenant  is  not  entitled  to 
place  advertisement  boards  over  such  part  of  the  walls  (c). 
A  small  strip  of  waste  land  between  the  demised  premises 
and  an  adjacent  highroad,  the  soil  of  the  land  and  the  road 
being  in  the  lessor,  will  be  presumed  to  be  included  in  the 
demise  (//).  Land  enclosed  by  the  lessee  is  deemed  to  be 
enclosed  for  the  benefit  of  the  lessor  (<?).  Apparently  the 
lease  will  convey  to  the  lessee  an  interest  in  the  soil  to  the 
centre  of  all  roads  and  streets  (ee)  adjacent  to  the  demised 
premises  (/). 

In  framing  parcels  the  following  particulars  should  be  Legal 
borne  in  mind  :  meaning  of 

t-711  •  -i  '  terms  of 

Land  has  been  said  to  mean  strictly  arable  land  (g)  ;  but  description, 
the  term  comprehends  in  law  any  ground,  soil,  or  earth   l-  "Land." 
whatsoever,  as  meadows  (h),  pastures,  moors,  marshes,  and 
heath  (i) ;  and  will  prima  facie  include  all  buildings,  woods,  or 
water  thereupon  (i),  and  all  mines  and  minerals  thereunder  (k) . 

(z)  Roberts  v.  Karr,  1809,  1  Taunt.  495. 

(a)  Per  Buller,  J.,  in  Doe  v.  Burt,  1787,  1  T.  R.  at  p.  704  :  Lyle  v 
Richards,  1866,  L.  R.  1  H.  L.  222. 

(b)  Crisp  v.  Price,  1814,  5  Taunt.  548. 

(c)  Carlisle  Cafe  Co.  v.  Muse  Bros.  <b  Co.,  1897,  46  W.  R.  107.  Though 
it  would  seem  that  the  user  of  them  by  the  tenant  must  be  reasonable. 
Ibid.  (d)  Doe  v.  Pearsey,  1827,  7  B.  &  C.  304. 

(e)  Kingsmill  v.  Millard,  1855,  11  Ex.  313  ;  infra,  p.  513. 

(ee)  See  Re  White's  Charities,  1898,  1  Ch.  659. 

(/)  Hodges  v.  Lawrance,  1854,  J.  P.  347.  See  Tidswett  v.  JWiitivorth, 
1867,  L.  R.  2  C.  P.  p.  333,  and  cases  there  cited.  (q)  Shep.  Touch.  91. 

(h)  Cooke  v.  Yates,  1827,  4  Bing.  90.  (i)  Co.  Litt.  4  a. 

(k))  Newcomen  v.  Coulson,  1877,  5  C.  D.  p.  143.  So  "  close  "  includes 
both  the  surface  and  the  subsoil :  Cox  v.  Glue,  1848,  5  C.  B.  p.  551.  A 
grant  of  a  "  -warren  "  in  general  imports  a  grant  of  a  franchise  only  : 
E.  Beauchamp  v.  Winn,  1873,  L.  R.  6  H.  L.  223,  pp.  236,  238  ;  but  it  seems 
that  by  a  lease  of  a  warren  in  a  man's  own  ground,  in  the  absence  of  any 
context  showing  a  different  intention,  the  land  itself  will  pass  :  Co.  Litt. 
5  b  ;  Shep.  Touch.  90  ;  L.  R.  6  H.  L.  pp.  236,  237,  255.  Under  a  lease 
of  a  "  warren  of  conies  "  the  land  will  not  pass  :  E.  Beauchamp  v.  Winn. 
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Farm." 


4.  "  Mes 

suage.'' 


5.  "Tene 
ments." 


2.  "Water."  Under  the  word  water,  it  seems  that  a  right  of  fishing 
will  pass,  but  the  soil  will  not  pass  (/).  To  include  the 
soil  under  the  water  the  description  should  be  land  covered 
with  water  (I).  But  under  the  word  pond  or  pool,  it  seems 
that  the  soil  will  pass  (m). 

Farm  includes  the  farm-house,  farm  buildings,  and  the 
lands  thereunto  belonging,  or  therewith  used  (n)  ;  and  may 
also  comprehend  woodlands  (o). 

The  words  farming  buildings,  it  seems,  include  the  farm- 
house (jp). 

Messuage  or  house  (the  terms  are  synonymous  (q))  may 
comprehend,  besides  the  house  and  buildings  adjoining,  a 
courtyard,  garden  (r),  and  orchard  belonging  to  the  same  (s), 
and  the  stables  and  other  outhouses  necessary  for  the 
convenient  occupation  of  the  house  (t). 

The  word  tenements  in  its  proper  and  legal  sense  signifies 
everything  that  may  be  holden,  provided  it  be  of  a  perma- 
nent nature,  whether  it  be  of  a  substantial  and  sensible,  or 
of  an  unsubstantial,  ideal  kind  (u). 
6.  "Premises."  The  word  _p  remises  m  "  house  and  premises "  will 
be  restricted  to  matters  intimately  connected  with  the 
house  (x) . 

The  words  more  or  less,  appended  to  the  measure- 
ments in  the  parcels,  being  indeterminate,  if  the  land 
occupied  by  the  tenant  exceeds  such  measurements  but 
corresponds  with  the  abuttals,  the  tenant  has  a  fair  title  to 
insist  that  it  was  meant  that  so  much  should  pass  by  the 

(!)  Co.  Litt.  4  b. 

(m)  Co.  Litt.  5  b.     See  R.  v.  Old  Alresford,  1786,  1  T.  R.  358. 

(/()  Shep.  Touch.  93. 

(o)  Goodtitle  v.  Paul,  1760,  2  Burr.  1089  ;  Portman  v.  Mill,  1839, 
3  Jur.  356.  {p)  Cooke  v.  Cholmmdeley,  1858,  4  Drew.  326. 

(g)  See  Doe  v.  Collins,  1788,  2  T.  R.  502. 

(r)  Carden  v.  Tack,  1588,  Cro.  Eliz.  89  ;  Smith  v.  Martin,  1672, 
2  Wms.  Saund.  (eel.  1871)  806,  see  notes  ;  Hewson  v.  South  Western  Ry. 
Co..,  1860,  8  W.  R.  467 ;  Grosvenor  v.  Hampstead  Junction  Rv.  Co.,  1857, 
1  De  G.  &  J.  446  ;  Cole  v.  West  London,  &c  Ry.  Co.,  1859,  27"Beav.  242  ; 
Marson  v.  London,  Chatham  and  Dover  Ry.  Co.,  1868,  6  Eq.  101  ; 
Salter  v.  Metrop.  Dist.  Ry.  Co.,  1870,  9  Eq.  432. 

(s)  Shep.  Touch.  94  ;  Co.  Litt.  5  b,  56  b. 

(t)  Doe  v.  Collins,  1788,  2  T.  R.  498.  See  Steele  v.  Midland  Ry.  Co., 
1866, 1  Ch.  275,  291.  A  fascia  passes  as  parcel  of  the  premises  :  Francis 
v.  Hayward,  1882,  22  C.  D.  177. 

(u)  Black.  Coram.  Bk.  II.,  c.  2,  p.  16,  cited  L.  R.  6  H.  L.  p.  241. 

(a)  Minton  v.  Gleiger,  1873,  28  L.  T.  449.  As  to  "yards,"  see  Willis 
v.  Watney,  1881,  51  L.  J.  Q.  B.  181. 


7.  "  More  or 
less." 
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demise  0/).  And  where  the  lessor  sees  the  daily  progress  of 
a  building  which  does  not  extend  beyond  the  land  denned 
by  the  abuttals,  he  will  not  be  allowed  to  claim  the  overplus 
beyond  the  measured  distance  as  an  encroachment  (y).  The 
words  only  apply  in  cases  where  the  difference  bears  a  small 
proportion  to  the  amount  named  (a)  ;  and  similarly  as  to 
the  words  "  or  thereabouts  "  (6). 

The  primary  meaning  of  mine  is  "vein  or  seam  "(c);  8.  "Mine." 
and  when  unopened  mines  are  spoken  of,  the  term  "  mine  " 
means  nothing  more  nor  less  than  "vein  or  seam  "(d). 
The  word  is,  however,  commonly  (e)  used  in  leases  to  include 
both  the  vein  or  seam  and  the  subterranean  excavations 
made  to  win  it(/).  In  the  latter  sense  it  is  not  restricted 
to  workings  of  coal  or  substances  popularly  called  minerals. 
Underground  workings  of  limestone  (g)  or  clay  (i)  are 
mines.  But  to  constitute  a  mine  the  working  must  be 
underground,  and  not  an  open  working  on  the  surface  (k). 

Minerals    prima   facie    include    every    substance    which  9. " Minerals." 
can  be    got   from   beneath   the   surface  of  the    earth    for 
the   purpose   of    profit  (/),  whether    from    a    mine   or   by 
open  working  (m)  ;    not    only  minerals   usually  so  called, 
but    clay  (to),     china    clay(o),    every    kind   of    stone  (p), 

(y)  Neale  v.  Parkin,  1794,  1  Esp.  229,  230. 

(a)  Cross  v.  Eglin,  1831,  2  B.  &  Ad.  p.  110.  See  Day  v.  Finn,  Owen,  133 

(6)  Davis  v.  Shepherd,  1866,  1  Ch.  410. 

(c)  Abinger  v.  Ashton,  1873,  17  Eq.  p.  369. 

(d)  Ramsay  v  Blair,  1876,  1  App.  Gas.  p.  705. 

(e)  Danvill  v.  Roper,  1855,  3  Drew.  299  ;  Bell  v.  Wilson,  1866,  1  Ch 
p.  308. 

(/)  Midland  By.  Co.  v.  Haunchwood,  dec.  Co.,  1882,  20  C.  D.  p.  555. 

(g)  See  R.  v.  Sidgley,  1831,  2  B.  &  Ad.  65.  For  the  unusual  case  of 
a  mine  of  freestone,  see  R.  v.  Dunsford,  1835,  2  A.  &  E.  568 

(i)  R.  v.  Brettel,  1832,  3  B.  &  Ad.  424. 

(k)  Tucker  v.  Linger,  1882,  21  C.  D.  p.  36;  Bell  v.  Wilson,  1865, 
2  Dr.  &  Sm.  p.  399  ;  Lord  Provost  of  Glasgoio  v.  Fairie,  1888,  13  App. 
Cas.  657,  per  Lord  Macnaghten,  p.  686  ;  but  see  per  Lords  Watson  and 
Herschell,  pp.  673,  680. 

(0  Hext  v.  Gill,  1872,  7  Ch.  p.  712.  See  Bell  v.  Wilson,  1865, 
2  Dr.  &  Sm.  p.  398  ;  Robinson  v.  Milne,  1884,  53  L.  J.  Ch.  1070  ;  Tucker 
v.  Linger,  1883,  8  App.  Cas.  p.  512.  And  cf.  Lord  Provost  of  Glasgoio 
v.  Fairie,  1888,  13  App.  Cas.  657  ;  Johnstone  v.  Crompton,1899,  2  Ch.  190. 

(m)  Midland  Ry.  Co.  v.  Haunchwood.  etc.  Co.,  1882,  20  C.  D.  p.  555. 

(»)  Errington  v.  Metrop.  Ry.  Co.,  1882,  19  C.  D.  p.  571  ;  Salisbury 
v.  Gladstone,  1860,  6  H.  &  N.  127. 

(o)  Hext  v.  Gill,  1872,  7  Ch.  p.  699. 

(p)  Midland  Ry.  Co.  v.  Cleckley,  1867,  4  Eq.  p.  25.  See  Bell  v.  Wilson, 
1866,  1  Ch.  303,  307  ;  Mickltthwait  v.  Winter,  1851,  6  Ex.  644  ;  E.  of 
Rosse  v.  Wainman,  1845,  14  M.  &  W.  859  ;  aff.  2  Ex.  800. 
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Damage  by 
subsidence. 


brick  earth  (q),  gravel  and  sand  (r),  and  coprolites  beneath  the 
surface  (s)  ;  but  not  mounds  of  "  tap-cinder  "  (t).  It  seems 
that  it  will  prima  facie  include  flints  turned  up  in  the 
ordinary  course  of  ploughing  (it).  Where  "mines  and 
minerals  "  are  specified,  the  prefixing  of  "  mines  "  does  not 
prima  facie  restrict  "  minerals  "  (x). 

A  grant  or  lease  of  minerals  implies  a  power  to  get  them 
and  bring  them  to  the  surface  (y) ;  but  if  the  lessee  is  to 
have  the  right  to  let  down  the  surface,  this  must  be 
clearly  expressed  (z). 

"Where  mines  were  granted  by  deed,  with  power  for  the 
grantee  and  his  assigns  to  work  them,  making  reasonable 
compensation  for  all  damage  occasioned  to  the  surface  of 
the  land  or  to  the  buildings  thereon  by  the  exercise  of  the 
power,  it  was  held  that  damage  by  subsidence  was  not 
within  the  compensation  clause,  and  hence  the  assigns  of 
the  grantee  were  liable  to  an  action  for  damages  for  injury 
to  the  surface  of  the  land  due  to  subsidence  caused  by  the 
working  of  the  mines  (a).  But  the  lessee  of  underground 
strata  is  not  liable  for  subsidence  due  to  an  excavation 
made  by  his  predecessor  in  title  prior  to  the  date  of  the 
lease,  and  not  to  any  act  of  the  lessee  (a) . 


10.  "Appur- 
tenances." 


EASEMENTS. 


The  word  appurtenances  will  pass  only  things  which  have 
been  used  together  with  the  house  or  land  demised,  or 
which  are  reputed  or  accepted  as  parcel  thereof  (b). 


(</)  Tucker  v.  Linger,  1882,  21  C.  D.  p.  36.  See  8  App.  Cas.  508. 
E.  of  Jersey  v.  Neath  Gxiardians,  1889,  22  Q.  B.  D.  555. 

(r)  See  Earl  Cowley  v.  Wellesley,  1866,  1  Eq.  659  ;  Errington  v.  Metro}). 
By.  Co.,  1882,  19  C.  U.  p.  571  ;  fucker  v.  Linger,  1882,  21  C.  D.  p.  36. 

(s)  See  Att.-Gen.  v.  Tomline,  1877,  5  C.  D.  750. 

(t)  I.e.  refuse  arising  from  the  puddling  of  pig-iron  which  has  been 
thrown  upon  land  with  the  intention  that  it  should  again  form  part  of 
the  earth  :  Boileau  v.  Heath,  1898,  2  Ch.  301. 

(u)  tfee  judgments  in  Tucker  v.  Linger,  1882,  21  C.  D.  pp.  36,  38,  39. 

(x)  Hext  v.  Gill,  1872,  7  Ch.  p.  712  ;  Midland  Ry.  Co.  v.  Robinson, 
1887,  37  C.  D.  386. 

(y)  Ramsey  v.  Blair,  1876,  1  App.  Cas.  p.  703.  See  Roivbotham 
v.  Wilson,  1860,  8  H.  L.  C.  p.  360. 

(z)  See  cases  cited,  infra,  p.  140. 

(a)  Greenwell  v.  Low  Beechbum  Coal  Co.,  1897,  2  Q.  B.  165.  See  Davis 
v.  Treharne,  1881,  6  App.  Cas.  460  ;  E.  of  Westmoreland  v.  New  Sharlston 
Coll.  Co.,  1899,  43  Sol.  Journ.  569. 

(b)  Bryan  v.  Weatherhead,  1623,  Cro.  Car.  17  ;  Kerslakev.  White,  1819, 
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As  appurtenant  to  a  house,  under  the  word  "  appurte-  To  a  house, 
nances"  a  curtilage  and  a  garden  (c)  may  pass;  also  an 
incorporeal  right,  such  as  a  right  of  way  (cc),  or  a  right  of 
turbary  (d) ;  but,  as  a  general  rule,  not  land  (e).  As  appur-  To  land, 
tenant  to  land  there  may  pass,  where  the  same  word  is  used, 
a  sheep-walk  (/),  also  a  right  of  turbary  (d),  or  an  existing 
right  of  way  (g),  but  not,  it  seems,  a  right  of  common  (h)  ; 
and  not  a  right  of  way  or  other  easement  which  has  become 
extinct,  or  does  not  exist  in  point  of  law  by  reason  of 
unity  of  seisin  of  the  dominant  and  servient  tenements  (?'), 
unless  such  easement  is  either  an  easement  of  necessity,  or 
in  its  nature  continuous,  in  which  case  it  will  pass  by 
implication  of  law  without  any  words  of  grant  (k) . 

Under  the  words  with  all  ways  to  the  same  belonging  or  Ways. 
appertaining,  no  way  will  pass  unless  legally  appur- 
tenant (I) ;  or  unless  it  appears  from  the  grant  itself  that 
the  parties  meant  to  use  the  words  in  a  more  extended 
sense  than  the  legal  one(ra).  But  under  the  word  Quasi-ease- 
"  appurtenances "  a  quasi-easement — that  is,  a  user  in 
the  nature  of  an  easement,  exercised  by  the  lessor  over 
land    of    his    own    adjacent    to    the    demised   premises — 

2  Stark.  508  ;  Ghappell  v.  Mason,  1894,  10  T.  L.  R.  404.  See  Maitland 
v.  Mackinnon,  1862,  1  H.  &  C.  607  ;   Smith  v.  Ridgway,  1866,  L.  R. 

1  Ex.  331.  (c)  Bettisworth's  Case,  1591,  2  Rep.  at  p.  32. 
(cc)  Thorpe  v.  Brumfitt,  1873,  8  Ch.  650. 

(d)  Solme  v.  Bullock,  1684,  3  Lev.  165  ;  Dobbyn  v.  Somers,  1860,  13 
Ir.  C.  L.  R.  at  p.  300. 

(e)  Hearn  v.  Allen,  1627,  Cro.  Car.  57  ;  Wilmote  v.  Cam,  1603,  Cro. 
Eliz.  918  ;  Buck  v.  Nurton,  1797,  1  B.  &  P.  53  ;  but  see  Doe  v.  Martin, 
1777,  2  W.  Bl.  1148. 

(/)  Hurleston  v.  Woodroffe,  1619,  Cro.  Jac.  519. 

(g)  Morris  v.  Edgington,' 1810,  3  Taunt,  p.  30  ;  Hinchcliffe  v.  Kinnoul, 
1838,  5  Bing.  N.  C.  1  ;  Skull  v.  Glenister,  1864,  16  C.  B.  N.  S.  81,  p.  91  ; 
Thorpe  v.  Brumfitt,  1873,  8  Ch.  650.     See  Worthington  v.  Gimson,  1860, 

2  E.  &  E.  618  ;  Harding  v.  Wilson,  1823,  2  B.  &  C.  96. 
(h)  Beaudc.li/  v.  Brook,  1608,  Cro.  Jac.  p.  190.     See  Bradshaw  v.  Eyre, 

1598,  Cro.  Eliz.  570. 
(i)  Per  Denman,  C.J.,  in  Plant  v.  James,  1833,  5  B.  &  Ad.  at  p.  794  ; 

4  A.  &  E.  p.  761  ;  Grymes  v .  Peacock,  1610,  1  Bul.str.  17  ;  Saundeys 
V.  Oliffe,  1591,  Moo.  467  ;  Whalley  v.  Tompson,  1799,  1  B.  &  P.  371  ; 
Clements  v.  Lambert,  1808,  1  Taunt.  205;  Barloio  v.  Rhodes,  1833, 
1  Cr.  &  M.  439,  p.  448. 

(k)  Polden  v.  Bastard,  1865,  L.  R.  1  Q.  B.  p.  161  ;  Watts  v.  Kelson, 
1871,  6  Ch.  166,  173,  174  ;  Pheysey  v.  Vicary,  1847,  16  M.  &  W.  p.  491  ; 
Corp.  of  London  v.  Riggs,  1880,  13  C.  D.  798. 

(/)  Harding  v.  Wilson,  1823,  2  B.  &  C.  96  ;  Brett  v.   Clowser,  1880, 

5  C.  P.  D.  376  ;  Baring  v.  Abingdon,  1892,  2  Ch.  374. 
(m)  Barloio  v.  Rhodes,  1833,  1  Cr.  &  M.  439. 
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will  pass  if  it  appears  that  such  was  the  intention  of  the 
parties  (it). 
11.  "There-  It  was  formerly  held  that,  where  there  had  been  unity  of 

enioyecf"  anC  Possessi°n>  under  a  grant  of  ways  and  other  easements  at 
the  time  of  the  lease  used  or  enjoyed  with  the  demised 
premises  only  those  easements  would  pass  which  had 
actually  existed  as  legal  easements  before  the  unity  of 
possession  of  the  dominant  and  servient  tenements  (o). 
The  words  revived  a  right  of  way  which  had  once  existed, 
but  could  not  create  such  a  right  (p).  It  is  settled,  however, 
that  the  words  are  effectual  to  pass  a  quasi-easement  which 
is  in  its  nature  continuous  and  apparent  (q),  and  a  right  of 
way,  if  it  is  over  a  formed  road(r),  is  regarded  as  an 
easement  of  this  character  (s).  It  is  sufficient  if  the  right 
has  been  used  with  any  part  of  the  demised  premises  (t) . 
But  under  the  words  "  heretofore  used  and  enjoyed  "  a 
right  of  way  which  has  been  disused  for  some  years  before 
the  date  of  the  grant  will  not  pass  (»)• 
Conveyancing  It  is  now  enacted  that,  as  regards  leases  made  since  31st 
t^'sub-s^m  I>ecember,  1881,  a  conveyance  of  "  land  " — which  includes 
a  lease  (y) — shall  be  deemed  to  include,  and  shall  by  virtue 
of  the  Act  operate  to  convey  with  the  land  (inter  alia),  all 
commons,  ways,  waters,  watercourses,  and  easements  what- 
soever, appertaining  or  reputed  to  appertain  to  the  land  or 
any  part  thereof,  or  at  the  time  of  the  conveyance  demised, 
occupied,  or  enjoyed  with,  or  reputed  or  known  as  part  or 
parcel  of,  or  appurtenant  to,  the  land  or  any  part  thereof. 
Sub-sect.  (2).  And  a  conveyance  of  land,  having  houses  or  other  build- 
ings thereon,  shall  be  deemed  to  include,  and  shall  by 
virtue  of  the  Act  operate  to  convey,  with  the  land,  houses, 
or  other  buildings,   (inter  alia)  all  sewers,  gutters,  drains, 

(n)  Morris  v.  Edgington,  1810,  3  Taunt.  24  ;  Thomas  v.  Given,  1887, 
20  Q.  B.  D.  225. 

(o)  Barlow  v.  Rhodes,  1833,  1  Cr.  &  M.  p.  448. 

(%>)  Langley  v.  Hammond,  1868,  L.  R.  3  Ex.  p.  168. 

(q)  Watts  v.  Kelson,  1871,  6  Ch.  166. 

(r)  Ibid.,  per  Mellish,  C.J.,  p.  174. 

(s)  Kay  v.  Oxley,  1875,  L.  R.  10  Q.  B.  360  ;  Barkshire  v.  Grubb,  1881, 
18  C.  D.  616  ;  Bayley  v.  G.  W.  By.  Co.,  1884,  26  C.  D.  434  ;  Ford 
v.  Metrop.  By.  Co.,  1886,  17  Q.  B.  D.  12. 

(t)  Kooystra  v.  Lucas,  1822,  5  B.  &  A.  830. 

(u)  Roe  v.  Siddons,  1888,  22  Q.  B.  D.  224. 

(x)  44  &  45  Vict.  c.  41. 

(y)  Sect.  2  (v.). 
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ways,  passages,  lights (z),  watercourses,  and  easements  what- 
soever, appertaining  or  reputed  to  appertain  to  the  lands, 
houses,  or  other  buildings  conveyed,  or  any  of  them,  or  any 
part  thereof,  or  at  the  time  of  convej'ance  demised,  occupied, 
or  enjoyed  with,  or  reputed  or  known  as  part  or  parcel  of, 
or  appurtenant  to,  the  land,  houses,  or  other  buildings 
conveyed,  or  any  of  them,  or  any  part  thereof. 

The  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  conveyance  (a).  But  in  the 
absence  of  any  such  expression  of  a  contrary  intention  the 
lessee  is  entitled  to  the  benefit  of  all  quasi-easements  which, 
according  to  the  above  decisions,  would  pass  under  the 
words  "  occupied  or  enjoyed  with  "  the  demised  premises. 

It  seems,  indeed,  that  upon  the  severance  of  two  tene-  Severance 
ments  the  grantee  will,  even  without  words  of  express 
grant,  whether  in  the  deed  or  incorporated  by  virtue  of  the 
Conveyancing  Act,  take  any  continuous  and  apparent  ease- 
ments which  have  been  exercised  for  the  benefit  of  the 
tenement  granted  over  the  other  (b) ,  such  as  a  right  of 
light  (c),  or  a  defined  and  permanent  right  of  way  (d).  But 
in  general,  where  the  servient  part  of  the  tenement  is 
granted,  there  is  no  corresponding  implied  reservation  of 
easements  in  favour  of  the  grantor  (e)  ;  though  the  rule  is 
subject  to  certain  exceptions,  as  in  the  case  of  ways  of 
necessity  (/),  and  it  will  not  authorize  any  act  contrary 
to  the  good  faith  of  a  particular  contract^/).  If  the 
lessor  wishes  to  reserve  rights  in  derogation  of  his  grant, 
he  must  do  so  in  plain  terms  (h). 

(z)  See Beddington  v.  Atlee,  1887,  35  C.  D. 317  ;  Broomfieldx.  Williams, 
1897,  1  Ch.  602. 

(a)  Sub-sect.  (4).  As  to  what  will  amount  to  an  expression  of  a  con- 
trary intention,  see  Birmingham,  d-c.  Banking  Co.  v.  Boss,  18S8,  38  C.  D. 
p.  308  ;  Be  Beck  and  School  Board  for  London,  1893,  2  Ch.  315  ;  Broom  n-  Id 
V.  Williams,  1897,  1  Ch.  602. 

(6)  Pearsonv.  Spencer,  1861,  1  B.  &S.  p.  583  ;  Balden  v.  Bastard,  1865, 
L.  R.  1  Q.  B.  p.  161  ;   Watts  v.  Kelson,  1871,  6  Ch.  p.  174. 

(c)  Phillips  v.  Low,  1892,  1  Ch.  47. 

(d)  Brown  v.  Alabaster,  1887,  37  C.  D.  490  ;  Kay  v.  Oxley,  1875,  L.  R. 
10  Q.  B.  360  ;  Thomas  v.  Owen,  1887,  20  Q.  B.  D.  225  ;  and  see  cases 
cited  supra,  p.  134,  note  (s). 

(e)  Wheeldon  v.  Burrows,  1879,  12  C   D.  31,  49. 

(/)  Wheeldon  v.  Burrows,  ubi  sup.  p.  57  ;  Taics  v.  Knowles,  1891, 
2  Q.  B.  p.  568.  (g)  Russell  v.  Watts,  1885,  10  App.  Cas.  p.  596. 

(h)  Mundy  v.  Duke  of  Rutland,  1883,  23  C.  D.  81  ;  Whitehead  v. 
Paris,  1858  2  H  &  N.  8*70. 
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Implied  grant 
of  easement. 


Fixtures. 


An  easement  may  be  created  by  implied  grant,  if  the 
circumstances  show  that  it  was  the  intention  of  the  parties 
that  the  easement  should  be  enjoyed  by  the  lessee  (i). 
Thus  a  grant  of  a  right  of  way  may  be  implied  from  a  refer- 
ence on  a  plan  to  a  new  street  as  adjoining  the  demised 
premises  (J) ;  though  the  lessee  may  not  be  entitled  to  the 
full  width  of  the  road  as  indicated  in  the  plan,  but  only  to 
a  convenient  way  (k). 

Where  upon  a  grant  of  a  right  of  way  the  way  has  not 
been  denned,  it  is  for  the  grantor  to  select  it;  but  when 
he  has  done  so,  he  cannot  afterwards  alter  the  way  (m). 

A  grant  of  land  with  a  building  upon  it  carries  the  right 
to  light  as  against  adjacent  premises  of  the  grantor  sufficient 
for  the  ordinary  purposes  of  the  building  (n),  but  the  grantor 
may  reserve  to  himself  the  right  to  obstruct  an  easement  of 
light  which  passes  on  the  grant  (o). 

Where  nothing  appears  to  the  contrary,  fixtures  will  pass 
upon  a  grant  of  a  house  although  they  are  not  mentioned  (^). 
But  the  specific  mention  of  certain  fixtures  will  be  taken  as 
showing  an  intention  that  others  should  not  pass  (q).  The 
acceptance  of  a  lease  of  a  house  containing  fixtures  does  not 
raise  an  implied  contract  to  pay  for  them  (r). 


Exceptions 
and  reser- 
vations. 


EXCEPTIONS    AND    RESERVATIONS. 

An  exception  is  always  of  part  of  the  thing  granted,  and 
of  a  thing  in  esse  at  the  time  of  the  grant.  It  must  not  be 
repugnant  to  the  grant  so  as  to  make  it  nugatory  (s).     A 

(i)  Hull  v.  Lund,  1863,  1  H.  &  C.  67C  ;  Cannon  v.  Villars,  1S78, 
8  C.  D.  415. 

( j)  Espley  v.  Wilkes,  1872,  L.  R.  7  Ex.  298 ;  Furness  By.  Co. v.  Cumberland 
Building  Society,  1885,  52  L.  T.  144. 

(k)  Harding  v.  Wilson,  1823,  2  B.  &  C.  96. 

(m)  Beacon  v.  S.  E.  By.  Co.,  1869,  61  L.  T.  377.  As  to  way  of 
necessity,  see  Bolton  v.  Bolton,  1879,  11  CD.  968.  As  to  the  extent  of 
a  right  of  way,  see  Cannon  v.  Villars,  8  C.  D.  415  ;  Cousens  v.  Bose,  1871, 
12  Eq.  366  ;  Hawkins  v.  Carbines,  1857,  27  L.  J.  Ex.  44  ;  and  as  to 
mode  of  access,  Cooke  v.  Ingram,  1893,  68  L.  T.  671. 

{n)  Corbett  v.  Jonas,  1892,  3  Ch.  137. 

(o)  Haynes  v.  King,  1893,  3  Ch.  439. 

(p)  Colegrave  v.  Lias  Santos,  1823,  2  B.  &  C.  76  ;  Longstaffe  v.  Meagoe, 
1834,  2  A.  &  E.  167.  As  to  the  operation  of  the  Bills  of  'Safe  Acts  on 
grants  of  fixtures,  see  Weir  on  Bills  of  Sale,  pp.  80—89,  165,  185. 

(q)  Hare  v.  Horton,  1833,  5  B.  &  Ad.  715. 

(r)  Goffv.  Harris,  1843,  5  M.  &  Gr.  573. 

(s)  Burrell  v.  Collins,  1582,  Cro.  Eliz.  6  ;  Horneby  v.  Clifton,  1567, 
Dyer,  264  a.     See  Miller  v.  Pratt,  1606,  ib.,  note  (40)  ;  and  cf.  Leigh  v. 
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reservation  is  of  a  thing  not  in  esse,  but  newly  created  or 
reserved  out  of  the  land  or  tenement  demised  (t).  What 
will  pass  by  words  in  a  grant  will  be  excepted  by  the  same 
or  the  like  words  in  a  reservation  (w).  Strictly,  however, 
the  term  "reservation"  applies  only  to  rent  and  to  pay- 
ments and  services  in  the  nature  of  rent  which  can  be  said 
to  issue  out  of  the  demised  premises  (x) .  A  reservation  of 
incorporeal  rights,  such  as  the  liberty  of  hunting,  fishing, 
and  fowling,  is  not  legally  a  reservation  or  exception.  It  is 
a  privilege  granted  to  the  lessor,  and  it  takes  effect  by  way 
of  grant  by  the  lessee  (.r).  So  it  has  been  said  that  a  right 
of  way  cannot  in  strictness  be  made  the  subject  either  of 
exception  or  reservation.  It  is  neither  parcel  of  the  thing 
granted,  nor  is  it  issuing  out  of  the  thing  granted,  the 
former  being  essential  to  an  exception,  and  the  latter  to  a 
reservation  (y) .  From  the  doctrine  that  the  reservation  of 
an  incorporeal  hereditament  takes  effect  by  way  of  grant, 
it  follows  on  the  one  hand  that  for  the  reservation  to  be 
effectual  the  lease  must  be  executed  by  the  lessee  (z) ,  and  on 
the  other  that  the  benefit  of  the  reservation  may  enure  in 
favour  of  a  person  who  is  not  a  party  to  the  lease  (a).  A 
reservation  in  favour  of  the  grantor  and  his  assigns  is 
available  for  licensees  of  the  grantor,  and  not  only  for  his 
assigns  in  the  strict  sense  (b). 

The  words  of  an  exception  are  usually  construed  against  Construction 

of  exception. 

Shau;  1594,  Cro.  Eliz.  372  ;  Cochrane  v.  M'Cleary,  1869,  Ir.  R.  4  C.  L.  165  ; 
Jenkins  v.  Green  (No.  1),  1858,  27  Beav.  437;  Moroney  v.  Macnamara, 
1872,  20  W.  R.  905. 

(t)  Co.  Litt.  47  a.     See  Cooper  v.  Stuart,  1889,  14  A.  C.  p.  289. 

(«)  Shep.  Touch.  100.  (x)  Doe  v.  Lock,  1835,  2  A.  &  E.  705,  743. 

(y)  Per  Tindal,  C.J.,  in  Durham,  dr.  By.  Co.  v.  Walker,  1842,  2  Q.  B., 
p.  967.  As  to  a  reservation  of  a  power  to  make  or  to  use  sewers  through 
the  demised  premises,  see  Lee  v.  Stevenson,  1858,  E.  B.  &  E.  512  ; 
Chadwick  v.  Marsden,  1867,  L.  R.  2  Ex.  285. 

(z)  Durham,  d:c.  By.  Co.  v.  Walker,  supra. 

(a)  Wickham  v.  Hawker,  1840,  7  M.  &  W.  63.  ('/'.  Pannell  v.  Mill, 
1846,  3  C.  B.  625  ;  and  see  Houston  v.  M.  of  Sligo,  1886,  55  L.  T.  614  ; 
Dynevor  v.  Tennant,  1888,  13  A.  C.  279.  As  to  the  exception  of  a  water- 
course, see  Doe  v.  Williams,  1848,  11  Q.  B.  688,  700  ;  as  to  the  reserva- 
tion of  the  free  running  of  water  and  soil,  see  Chadwick  v.  Marsden,  1867, 
L.  R.  2  Ex.  285,  289  ;  as  to  an  exception  of  "all  mosses  aud  turbaries," 
see  Quinn  v.  Shields,  1877,  Ir.  R.  11  C.  L.  254,  264  ;  and  as  to  the  implied 
reservation  of  an  easement  of  support,  see  Howarth  v.  Armstrong,  1S97, 
13  T.  L.  R.  529. 

(/')  Mitcalfe  v.  Westaway,  1864,  17  C.  B.  X.  S.  658.  But  see  Eei/nolds 
v.  Moore,  1898,  2  I.  R.  64 1. 
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the  lessor  and  in  favour  of  the  lessee  (c).  It  seems,  however, 
that  when  a  certain  number  of  acres  are  to  be  excepted  from 
a  lease,  without  any  specification  of  the  particular  acres 
intended  to  be  excepted,  the  lessor  has,  before  the  lease  is 
actually  granted,  the  right  to  select  the  acres  to  be  excepted 
from  the  lease  (d).  But  if  the  lease  has  been  actually 
granted  in  the  terms  of  the  agreement,  without  specifying 
the  lands  excepted,  the  right  of  selecting  the  excepted  lands 
will  rest  with  the  tenant  (d).  The  landlord's  right  of  selec- 
tion must  not  be  exercised  oppressively,  or  in  a  manner 
which  will  make  it  impossible  or  difficult  for  the  lessee 
usefully  and  advantageously  to  occupy  the  rest  of  the 
farm  (d).  Where  in  a  contract  of  sale  there  was  a  reserva- 
tion of  the  land  necessary  for  making  a  railway  through 
the  estate  to  a  specified  place,  the  reservation  was  void  for 
uncertainty,  and  the  contract  was  not  enforceable  (e). 
Exception  of  An  exception  of  trees  does  not  include  fruit  trees  (/),  even 
though  it  is  an  exception  of  all  timber  trees  and  other  trees 
but  not  the  animal  fruit  thereof;  for  the  term  fruit  in  legal 
acceptation  is  not  confined  to  the  produce  of  those  trees 
which  in  popular  language  are  called  fruit  trees,  but 
applies  also  to  the  produce  of  such  trees  as  the  oak  and 
walnut  (g).  Under  an  exception  of  all  and  all  manner  of 
timber,  dr.,  wood,  underwood,  bushes  and  thorns,  other  than 
such  bushes  and  thorns  as  shall  be  necessary  for  the  repairs  of 
the  fences,  all  bushes,  whether  forming  part  of  the  fences  or 
not,  or  necessary  for  repairs  or  not,  are  excepted  out  of  the 
demise  (h).  The  meaning  of  the  clause  is,  that  there  is 
reserved  to  the  tenant  the  right  of  taking  all  or  parts  of  the 
thorns  or  bushes  for  repairs  when  required  (/:)• 

An  exception  of  woods  and  underwoods  extends  to  the  soil 
on  which  the  trees  grow  (i),  if  there  are  no  expressions 
showing  that  it  was  intended  to  confine  the  exception  to  the 

(c)  Sliep.  Touch.  100  ;  Bullen  v.  Denning,  1826,  5  B.  &  C.  842,  847, 
850  ;  Cardigan  v.  Armitage,  1823,  2  B.  &  C.  197,  207. 

(d)  JenHns  v.  Green  (No.  1),  1858,  27  Beav.  437. 
(V)  Pearce  v.  Watts,  1875,  20  Eq.  492. 
(/)  London  v.  Southwell,  1619,  Hob.  303  ;   Wyndham  v.  Way,  1812, 

4  Taunt.  316  ;  note  («),  p.  318. 

(g)  Per  Bayley,  J.,  in  Bullen  v.  Denning,  1826,  5  B.  &  C.  842. 

\h)  Jenney  v.  Brook,  1844,  6  Q.  B.  323. 

(i)  Ive  y.  Sams,  1597,  Oo.  Eliz.  521  ;  5  Bep.  11a;  Whistler  v.  Paslow, 
1619,  Cro.  Jac.  487  ;  Rolls  v.  Bod;  1729  2  Sehw  N.  P.  (13th  eel.)  1244. 
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trees  themselves  (A) .  On  the  other  hand,  an  exception  of 
all  timber  trees  (I)  will  comprise  only  so  much  of  the  soil  as 
is  sufficient  for  the  vegetation  and  growth  of  the  trees 
excepted  (m). 

When  anything  is  excepted,  all  things  that  are  depending 
on  it,  and  are  necessary  for  the  obtaining  of  it,  are  excepted 
also(u).  Hence,  where  timber  is  excepted,  the  lessor  is 
entitled  to  enter  on  the  demised  premises  to  show  it  to 
intending  purchasers,  and  he  or  his  vendee  may  cut  the 
trees  down  and  take  them  away(o).  If  the  lease  is  not 
under  seal,  the  lessor  enters  for  this  purpose  as  licensee  of 
the  lessee  (p).  In  the  case  of  a  reservation  of  ornamental 
timber,  where,  with  the  consent  of  the  lessor,  the  lessee 
has  spent  money  in  improving  the  grounds,  the  lessor 
has  been  restrained  from  cutting  the  timber  (q) .  Where 
trees  and  timber  are  excepted  from  the  lease,  the  lessee 
is  not,  in  the  absence  of  an  express  agreement  to  that 
effect,  bound  to  protect  the  trees  and  timber  from  his 
cattle  (/•)• 

In  an  exception  of  mines  and  minerals  these  terms  have  Exception  of 
the  same  meanings  as  stated  above  (s).     The  holder  of  a  minerals1 
building  lease  where  minerals  are  reserved  has  a  right  to 
dig  foundations  for  buildings  about  to  be  erected,  and  dispose 
of  the  materials  dug  out,  but  not  to  do  so  in  order  to  improve 
the  surface  as  a  building  site  (t). 

Under  an  exception  of  mines,  everything  is  excepted  that 
is   necessary  for  working   them,   including   way-leave   for 

(k)  Legh  v.  Heald,  1830,  1  B.  &  Ad.  622  ;  Pincomb  v.  Thomas,  1619, 
Cro.  Jac.  524. 

(I)  See  infra,  p.  355. 

(to)  Liford's  Case,  1615,  11  Rep.  p.  50  a  ;  TFhistler  v.  Paslow,  1619, 
Cro.  Jac.  487.  See  Legh  v.  Heald,  1830,  1  B.  &  Ad.  622 ;  2  Piatt  on 
Leases,  42. 

(h)  Shep.  Touch.  100. 

(o)  Shep.  Touch.  100  ;  Liford's  Case,  1615,  11  Rep.  p.  52  a  ;  Phillips 
v.  Doyle,  1887,  32  Sol.  Journ.  11  (Newport  (Mon.)  County  Court),  and 
see  this  case  as  to  damage  caused  by  negligent  removal  of  trees. 

(p)  Hewitt  v.  Isham,  1851,  7  Ex.  77. 

(q)  Jackson  v.  Cator,  1800,  5  Ves.  688. 

(r)  Clithero  v.  Higgs,  1637,  Sir  W.  Jones,  388  ;  Glenham  v.  Hanhy, 
1701,  1  Lord  Raym.  739. 

(s)  Supra,  p.  131.  As  to  a  prehistoric  chattel,  see  Ehves  v.  Brigg 
Gas  Co.,  1886,  33  C.  D.  562  ;  and  as  to  a  custom  to  take  away  and  sell 
flints  turned  up  in  course  of  husbandry  not  being  inconsistent  with  the 
exception,  see  Tucker  v.  Linger,  1883,  8  A.  C.  508. 

(t)  Robinson  v.  Milne,  1884,  53  L.  J.  Ch.  1070. 
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carrying  away  the  minerals  (u) ;  but  a  reservation  of  mines 
and  quarries,  with  full  power  to  win  and  work  the  same, 
does  not  include  the  right  of  so  working  them  as  to  let  the 
surface  down(x).  In  this  respect  the  exception  resembles 
the  ordinary  power  conferred  upon  a  lessee  under  a  mining 
lease  (?v).  If,  therefore,  it  is  intended  that  the  lessor  should 
have  this  power,  the  intention  should  be  clearly  expressed  (z). 
Perhaps,  however,  if  the  excepted  minerals  are  such  as 
cannot  be  got  at  all  without  destroying  the  surface,  the 
exception  will  include  the  right  to  do  so,  the  person  working 
the  mines  paying  compensation  (a). 

A  reservation  of  a  right  to  work  minerals  is  not  equivalent 
to  an  exception  of  the  minerals.  It  is  a  grant  of  an  incor- 
poreal hereditament,  and  confers  no  exclusive  right  to  work 
the  minerals  on  the  grantee — that  is,  the  lessor  (b). 

An  exception  of  "minerals"  only,  or  of  "coal,"  will  not 
include  the  space  in  which  the  minerals  or  coal  are  con- 
tained (c) ,  so  as  to  give  the  lessor  any  interest  in  the  space 
left  after  they  have  been  worked.  Hence  under  these  words 
the  lessor  will  not  have  the  right  to  carry  through  such 
space  minerals  won  from  land  not  specified  in  the  lease  (d) . 
But  an  exception  of  all  "mines"  includes  not  merely  the 
mineral  substances,  but  also  the  space  in  which  they  are 
contained  (c) . 

THE    TERM. 

Habendum.  The  proper  office  of  the  Habendum  is  to  restrain  the 

generality  of  the  premises  (/).     It  limits  and  ascertains  the 

(it)  Proud  v.  Bates,  1865,  34  L.  J.  Ch.  p.  411  ;  Cardigan  v.  Armitage, 
1823,  2  B.  &  C.  197,  207. 

(x)  Judgment  in  Proud  v.  Bates,  34  L.  J.  Ch.  p.  412. 

(y)  See  Davis  v.  Treharne,  1881,  6  App.  Cas.  460. 

(z)  See  for  cases  where  the  words  have  been  held  insufficient,  Harris 
v.  Ending,  1839,  5  M.  &  W.  60  ;  Poberts  v.  Haines,  1856,  6  E.  &  B.  643 ; 
Smart  v.  Morton,  1855,  5  E.  &  B.  30. 

(«)  D.  of  Buccleugh  v.  Wakefield,  1870,  L.  R.  4  H.  L.  377.  But  see 
the  language  of  the  reservation  in  that  case,  and  cf.  Hext  v.  Gill,  1872, 
7  Ch.  p.  716. 

(b)  Duke  of  Sutlierlandv.  HcatJicotc,  1892,  1  Ch.  475.     See  supra,,  p.  85. 

(c)  See  Ramsay  v.  Blair,  1876,  L.  R.  1  App.  Cas.  702,  704;  Metrop. 
Dist.  By.  Co.  v.  Gosh,  1880,  13  C.  D.  p.  614. 

(d)  Ramsay  v.  Blair,  1876,  1  App.  Cas.  p.  702.  But  see  Hamilton  v. 
Graham,  1871,  L.  R.  2  Sc.  &  D.  166. 

(e)  Proud  v.  Bates,  1865,  34  L.  J.  Ch.  411  ;  Hamilton  v.  Graham, 
supra ;  Eardley  v.  Granville,  1876, 3  C.  D.  p.  835.  See  Bowson  v.  Maclean, 
1860,  2  D.  F.  &  J.  415,  420. 

(/)  Burton  v.  Barclay,  1831,  7  Bing.  p.  757  ;  Stukeley  v.  Butler,  1615, 
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estate  of  the  lessee  by  specifying  the  time  of  commencement, 
and  the  duration  of  the  interest  granted  to  him  (g).  But  a 
valid  grant  in  the  premises — and  a  grant  without  any  words 
of  limitation  gives  an  estate  for  life  (Ii) — is  not  destroyed  by 
an  invalid  limitation  in  the  habendum  (i) ;  and,  generally, 
the  habendum  may  be  controlled  by  other  parts  of  the 
instrument,  though  this  requires  a  strong  case,  and  it  must 
be  quite  clear  that  it  could  not  have  been  the  intention  of 
the  parties  that  the  lessee  should  have  the  land  for  the  term 
specified  in  the  habendum  (k). 

The  commencement  of  the  term  must  be  ascertained  with  Commence- 
certainty  (I) ,  but  it  will  be  sufficient  if  the  date  at  which  the 
lease  is  to  commence  is  capable  of  being  so  ascertained  at 
the  time  when  the  lease  is  to  take  effect  in  possession, 
though  up  to  that  time  the  period  of  commencement  may 
be  uncertain  (m).  Hence  the  term  maybe  made  to  com- 
mence upon  the  performance  of  a  condition  —  e.g.  the 
payment  of  a  sum  of  money  by  the  lessee  to  the  lessor  (u) 
— or  upon  a  default  in  making  a  payment  (o) .  If  a  lease  be 
granted  for  twenty-one  years  after  three  lives  in  being,  though 
it  is  uncertain  at  first  when  the  term  will  commence,  because 
the  lives  are  in  being,  yet  when  they  die  it  is  reduced  to  a 
certainty  ;  and  id  certum  est  quod  certum  reddi  potest  {p). 

The  term  of  years  granted  by  a  lease  may  be  made  to 

Hob.  pp.  170,  171  ;  Buckler's  Case,  1597,  2  Eep.  55  b;  Doe  v.  Steele, 
1843,  4  Q.  B.  p.  667. 

(g)  See  Bird  v.  Baker,  1858,  1  E.  &  E.  12. 

(h)  Co.  Litt.  42  a. 

(i)  Boddington  v.  Robinson,  1875,  L.  E.  10  Ex.  270. 

(k)  Strickland  v.  Maxwell,  1834,  2  Cr.  &  M.  p.  549.  As  to  correcting 
an  inconsistency  between  the  habendum  and  the  reddendum  by  reference 
to  the  counterpart,  see  Burchell  v.  Clark,  1876,  2  0.  P.  D.  88,  93,  94  ;  and  as 
to  rejecting  an  invalid  limitation  in  the  habendum — as  an  estate  for  life 
to  begin  infuturo — in  favour  of  an  estate  mentioned  in  the  premises,  see 
Goodtitle  v.  Gibhs,  1826,  5  B.  &  C.  709  ;  Carter  v.  Madgioick,  1693,  3  Lev. 
339  ;  Boddington  v.  Robinson,  1875,  L.  B.  10  Ex.  270. 

(0  Anon,,  1675,  1  Mod.  ISO. 

(m)  Shep.  Touch.  272  ;  Co.  Litt.  45  b  ;  Bishop  of  Bath's  Case,  1606, 
6  Eep.  35  a. 

(n)  Bishop  of  Bath's  Case,  supra. 

(o)  Clowes  v.  Hughes,  1870,  L.  E.  5  Ex.  160. 

(p)  Per  Lord  Kenyon,  C.J.,  in  Goodright  v.  Richardson,  1789,  3  T.  E. 
at  p.  463.  As  to  the  commencement  of  a  future  term  where  a  previous 
term  to  which  it  is  postponed  is  surrendered  or  forfeited,  see  Co.  Litt. 
45  b  ;  Wrottesley  v.  Adams,  1557,  Dyer,  177  b,  pi.  35;  Rector  of  Chedington's 
Case,  1599,  1  Eep.  p.  154  b. 
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commence  either  immediately,  or  from  a  past  (q)  or  future 
day.  Where  an  agreement  for  a  yearly  letting  states  the 
term  as  commencing  on  a  specified  date,  as  on  the  19th  May 
in  a  given  year,  this  is  reckoned  as  the  first  day  of  the 
term  (?•),  and  consequently  notice  to  quit  can  be  given  for  a 
subsequent  18th  May  (r) ;  but  where  a  term  begins  from  a 
specified  date,  it  lasts  during  the  whole  anniversary  of  that 
date(s).  The  effect  of  the  word  "from,"  however,  is  not 
uniform,  and  where  leases  are  made  to  commence  from  the 
day  of  the  date  of  the  instrument  of  lease,  the  word  from  is 
construed  to  mean  either  inclusive  or  exclusive,  accord- 
ing to  the  context  and  subject-matter,  and  so  as  to 
carry  out  the  intention  of  the  parties  and  to  effectuate 
their  deeds  (t). 

A  lease  by  deed  made  to  commence  from  an  event  which 
has  never  happened,  or  from  the  date  of  the  deed  where 
the  deed  has  either  no  date  or  an  impossible  date,  takes 
effect  from  the  time  of  the  delivery  of  the  deed  (u).  Leases 
to  commence  from  henceforth  begin  from  the  delivery  of  the 
deed,  and  not  from  its  date  (x) ;  and  so  do  leases  by  deed  in 
which  no  time  is  specified  for  the  commencement  of  the 
term  (y).  But  it  seems  that  where  an  agreement  not  under 
seal  which  operates  as  a  present  demise  states  no  com- 
mencement for  the  term,  this  commences  from  the  date(^), 
unless  a  different  intention  appears  (a) ;  or,  where  possession 
has  been  taken,  from  the  time  of  entry  (b). 

A  lease  made  to  begin  after  the  end  or  determination  of 
a  previous  lease,  where  there  is  no  previous  lease,  or  such 
previous  lease  has  determined  or  become  void,  will  begin 
immediately  (c) .     A  lease  of  land  which  is  to  begin  at  the 

(q)  See  Enys  v.  Donnithorne,  1761,  2  Burr.  1190. 

(r)  Sidebotham  v.  Holland,  1895,  1  Q.  B.  378. 

(s)  Ackland  v.  Lutley,  1839,  9  A.  &  E.  p.  894. 

(t)  Pugh  v.  Leeds,  1777,  2  Cowp.  714,  717,  725  ;  Doe  v.  Day,  1809, 
10  East,  427.     See  Wilkinson  v.  Gaston,  1846,  9  Q.  B.  pp.  144,  145. 

(u)  Bac.  Abr.  (L.)  826  ;  Styles  v.  Wardle,  1825,  4  B.  &  C.  908,  911. 

(x)  Clayton's  Case,  1585,  5  Rep.  1.  See  Steele  v.  Mart,  1825,  4  B.  &  C. 
272,  278  ;  Llewelyn  v.  Williams,  1611,  Cro.  Jac.  258. 

(y)  Co.  Litt.  46  b. 

(z)  Doe  v.  Benjamin,  1839,  9  A.  &  E.  644. 

(a)  Sandill  v.  Franklin,  1875,  L.  R.  10  C.  P.  377.  Cf.  Davis  v.  Jones, 
1856,  17  C.  B.  625  ;  as  to  executory  agreements,  see  supra,  p.  107. 

(b)  Doe  v.  Matthews,  1851,  11  C.  B.  675. 

(c)  Co.  Litt.  45  b  ;  Bac.  Abr.  (L.)  829;  Miller  v.  Maynwaring,  1635, 
Cro.  Car.  397,  399. 
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termination  of  leases  of  parts,  the  existing  leases  being  for 
different  terms,  will  commence  as  to  each  part  so  soon  as 
the  term  in  it  expires  (d) . 

The  habendum  of  a  lease  will  be  construed  as  taking 
effect  from  the  time  of  the  execution  of  the  lease,  though 
the  duration  of  the  term  is  to  be  computed  from  a  prior 
day(c).  Hence  the  interest  of  the  lessee  commences  only 
from  the  day  of  the  execution  of  the  deed  (/) .  The 
habendum  of  the  lease  can  only  be  considered  as  marking 
the  duration  of  the  lessee's  interest;  its  operation  as  a 
grant  is  merely  prospective  (g). 

The  duration  of  the  lease  must  also  be  ascertained  either  Duration  of 
by  the  express  limitation  of  the  parties  at  the  time  of  making  leas^ 
the  lease,  or  by  reference  to  some  collateral  or  subsequent 
act  or  event  which  may  with  equal  certainty  measure  the 
continuance  thereof  (h).  A  lease  for  an  indefinite  term  is 
prima  facie  a  lease  at  will  (i),  but  a  general  letting  at  a 
yearly  rent  usually  gives  rise  to  an  implied  tenancy  from 
year  to  year  (i).  A  lease  for  a  definite  term  may  be  made 
determinable  within  the  term,  as  upon  the  falling  of  a 
life  (k) — a  lease  for  ninety-nine  years  if  A.  so  long  lives  (0 — 
or  upon  the  lessee  ceasing  to  occupy  (m). 

A  lease  which  first  creates  a  certain  term  and  then  adds 
a  term  which  is  uncertain,  is  valid  for  so  much  as  is 
certain  (>/).  The  lease  sometimes  reserves  an  option  for 
the  lessee  to  take  a  further  lease  for  stated  periods  (o),  or 

(d)  Windham's  Case,  1590,  5  Rep.  7  a. 

(e)  Per  Parke,  B.,  in  Jervis  v.  Tomkinson,  1856,  1  H.  &  N.  at  p.  20G. 
(/)  Jervis  v.   Tomkinson,  1856,  1  H.  &  X.  195  ;  Shaw  v.  Kay,  1847 

1  Ex.  412  ;  Cooper  v.  Robinson,  1842,  10  M.  &  W.  p  696 

(a)  Wyburd  v.  Tuck,  1799,  1  B.  &  P.  464. 

(h)  Shep.  Touch.  274  ;  Co.  Litt.  45  b  ;  Bac.  Abr.  (L.  3)  835  ;  Bishop 
of  Bath's  Case,  1606,  6  Rep.  at  pp.  35,  35  a.     Supra,  p.  99. 

(i)  Supra,  p.  92. 

(k)  Shep.  Touch.  274.  Cf.  Wright  v.  Cartivright,  1757,  1  Burr.  282  ; 
and  as  to  evidence  of  life  of  cestui  que  vie,  see  Handle  v.  Lorv.  1837 
6  A.  &  E.  218.  J 

(C)  For  examples  of  such  limitations,  see  Daniel  v.  Waddington  Hill, 
1616,  Cro.  Jac.  377  ;  Truepenny's  Case,  1590,  cited  in  Lord  Vaux's  Case. 
1593,  Cro.  Eliz.  269  ;  Co.  Litt.  225  a. 

(m)  Doe  v.  Clarke,  1807,  8  East,  185  ;  and  see  Wrenford  v.  Giles,  1599, 
Cro.  Eliz.  643.  '  ' 

(rc)  Say  v.  Smith,  1565,  Plowden,  p.  271  ;  Chvynne  v.  Mainstone,  1828, 
3  C.  &  P.  302. 

,„$  ?e£  Woalt(J  v-  Kin9>  1841»  8  M-  &  W-  571  J  Ghridy  v.  Tanored, 

1840,  7  M.  &  W.  127. 
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provides  for  the  tenancy  to  continue  subject  to  notice  (p). 
An  assignment  of  the  residue  of  a  term  which  has  in  fact 
merged  may  operate  as  the  creation  of  a  new  term  for  a 
corresponding  period  (q). 

2.  From  year        "Where  it  is  intended  to  create  an  express  tenancy  from 
to  year.  year  ^Q  year  ^e  worc]s  0f  the  habendum  should  be  from 

year  to  year.  A  lease  for  one  year  certain,  and  so  on 
from  year  to  year,  has  been  held  to  contemplate  a  tenancy 
for  two  years  at  the  least  (r).  A  letting  not  for  one  year 
only,  but  from  year  to  year,  enures  as  a  demise  for  two  years 
at  least  (s) .  A  lease  for  a  year,  or  for  one  year  and  no  longer, 
creates  a  tenancy  expiring  at  the  end  of  the  year  without 
notice  to  quit  (f) . 

3.  For  life.  A  lease  for  life  of  corporeal  hereditaments  could  not  by 

the  common  law  be  made  to  commence  in  futuro,  because 
livery  of  seisin  was  formerly  essential  to  the  creation  of  an 
estate  of  freehold,  and  present  livery  could  not  be  made  in 
respect  of  a  future  estate  (w) ;  hence  a  lease  to  A.  habendum 
from  a  future  date  for  the  life  of  A.  or  any  other  person  was 
void  (x) ,  and  though  livery  of  seisin  is  not  now  necessary, 
and  a  freehold  estate  may  be  created  by  deed(?/),  yet  the 
rule  still  holds.  Inasmuch,  however,  as  a  use  may  be 
limited  in  futuro,  a  lease  for  life  may  be  made  to  commence 
at  a  future  day  by  limitations  operating  under  the  Statute 
of  Uses,  as,  for  instance,  where  the  lease  is  made  in 
pursuance  of  a  power  to  lease  (z). 

A  lease  for  term  of  life,  without  mentioning  for  whose 
life,  is  deemed  to  be  for  the  life  of  the  lessee;  but  if  the  lessor 

(p)  Brown  v.  Trumpet,  1858,  26  Beav.  11. 

(q)  Cottee  v.  Richardson,  1851,  7  Ex.  143. 

(?•)  Doe  v.  Green,  1839,  9  A.  &  E.  658  ;  Doe  v.  Geekie,  1844,  5  Q.  B. 
841.     See  Beg.  v.  Chawton,  1841,  1  Q.  B.  247  ;  Bac.  Abr.  (L.)  838. 

(s)  Dean  v.  Cartwright,  1803,  4  East,  29,  33  ;  Bac.  Abr.  (L.)  836  ; 
Bishop  of  Bath's  Case,  1606,  6  Rep.  p.  36  a;  but  see  Harris  v.  Evans, 
1756,  Amb.  329. 

(t)  Cobb  v.  Stokes,  1807,  8  East,  358.  See  judgment  in  Messenger 
v.  Armstrong,  1785,  1  T.  R.  at  p.  54  ;  also  judgment  in  Bight  v.  Darby, 
1786,  ib.  at  p.  162. 

(u)  Barwick's  Case,  1598,  5  Rep.  at  p.  94  b  ;  2  Black.  Com.  165.  See 
Greenwood  v.  Tyber,  1620,  Cro.  Jac.  563  ;  Freeman  v.  West,  1763,  2  Wils. 
165. 

(a;)  Buckler's  Case,  1597,  2  Rep.  55  b  ;  Hogg  v.  Crosse,  1592,  Cro.  Eliz. 
254 

(y)  8  &  9  Vict.  c.  106,  s.  2.     Supra,  p.  125. 

(z)  1  Sanders  on  Uses  (5th  ed.),  142  ;  1  Piatt  on  Leases,  692. 
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might  lawfully  grant  a  lease  for  the  term  of  his  own  life, 
but  not  for  the  term  of  the  life  of  the  lessee,  such  a  lease 
will  be  taken  to  be  for  the  former  term  (a).  A  lease  made 
to  A.  during  the  life  of  B.  and  C.  will  continue  during  the 
life  of  the  survivor  (h) ;  but  a  lease  for  a  term  of  years 
if  A.  and  B.  shall  so  long  live  will  determine  on  the 
death  of  one  of  them(&).  A  lease  for  the  lives  of  A.,  B. 
and  C,  where  C.  is  not  in  being,  is  good  for  the  lives  of 
A.  and  B.  (c). 

A  yearly  letting  with  a  provision  that  the  lessee  shall  not  Letting  to 
be  disturbed  so  long  as  the  rent  is  duly  paid  (d),  is  equivalent  co£*inue 
to  a  lease  for  the  life  of  the  lessee  and  is  void  at  law  unless  paid. 
made  by  deed  (<?)  ;  neither,  it  seems,  will  effect  be  given  to 
it  in  equity  (/).     But  in   Ireland  it  is  otherwise,   since  a 
freehold  interest  can  be  created  by  note  in  writing  signed 
by  the  lessor  (g) .      If  the  lease  is  from  year  to  year  so  long 
as  the  rent  is  paid,  and  as  the  lessor  has  power  to  let  the 
premises,    this    last    condition   makes  the  lease  void   for 
uncertainty  (h). 

Where  there  is  no  present  demise,  but  simply  an  executory  Executory 
agreement  under  which  the  lessee  is  to  have  a  lease,  and  is  agreement- 
not  to  be  disturbed  so  long  as  the  rent  is  paid,  the  rule  is 
different,  and  in  equity  the  lessee  is  entitled  to  a  life  tenancy, 
subject  to  payment  of  rent  (i),  or  for  so  long  as  the  lessor's 
interest  permits  (i).  Where  the  lessor  has  a  leasehold 
interest,  the  lessee  is  entitled  to  an  underlease  for  the 
residue  of  the  term  less  one  day,  should  he  so  long  live  (A). 


(a)  Co.  Litt.  42  a.  For  effect  of  a  demise  by  A.  to  B.  for  the  term  of 
his  life,  see  per  Taunton.  J.,  in  Doe  v.  Dodd,  1833,  5  B.  &  Ad.  p.  693. 

(b)  BrudneVs  Case,  1593,  5  Bep.  9  a  ;  Bac.  Abr.  842  ;  Hughes  and 
Crowther's  Case,  1610,  13  Bep.  66.     See  Doe  v.  Smith,  1805,  6  East,  530. 

(c)  Doe  v.  Edivards,  1836,  1  M.  &  W.  553  ;  and  see  Coates  v.  Collins, 
1871,  L.  B,  7  Q.  B.  144. 

(d)  Where  the  tenant  is  in  possession  and  the  landlord  agrees  not  to 
raise  his  rent,  such  agreement  is  personal  and  will  not  bind  a  purchaser 
without  notice  :  Roberts  v.  Tregaslcis,  1878,  38  L.  T.  176. 

(e)  Doe  v.  Browne,  1807,8  East,  165  ;  Browne  v.  Warner,  1807, 14  Ves. 
156,  409  ;  Cheshire  Lines  Committee  v.  Leu-is,  1880,  50  L.  J.  Q.  B.  121. 

(/)  See  per  Brett,  L.J.,  in  Cheshire  Lines  Committee  v.  Leiois,  loc.  cii. 

(g)  Landlord  and  Tenant  Law  Amendment  Act,  Ireland,  1860  (23  &  24 
Vict.  c.  154),  s.  4  ;   Wood  v.  Davis,  1880,  6  L.  B.  Ir.  50. 

(h)   Wood  v.  Beard,  1876,  2  Ex.  D.  30. 

(i)  Be  King's  Leasehold  Estates,  1873,  16  Eq.  521  ;  Mardell  v.  Curtis, 
1899,  43  Sol.  Journ.  587. 

(&)  Kusel  v.  Watson,  1879,  11  C.  D.  129. 

L.T.  I, 
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Rent  payable 
in  advance. 


RESERVATION    OF    RENT. 

Reddendum.  The  reddendum  (I)  fixes  the  amount  and  kind  of  recom- 
pense to  be  paid  by  the  lessee  to  the  lessor  for  the  possession 
of  the  demised  premises,  and  usually  specifies  the  periods 
at  which  such  recompense  is  to  be  paid  or  rendered. 

Distress  is  a  necessary  incident  to  rent,  and  rent  can  only 
be  reserved  out  of  lands  or  tenements  whereto  the  lessor 
may  have  recourse  to  distrain  (m).  Hence  it  cannot  be 
reserved  out  of  incorporeal  hereditaments  (ra).  The  rent 
reserved  for  the  whole  land  becomes  due  out  of  every  part  of 
it  (»)•  On  one  lease  several  yearly  rents  may  be  reserved  (o). 
No  special  form  of  words  is  essential  for  reservation  of 
rent.  A  proviso  (_?>),  or  a  covenant  0/),  may  constitute  a 
good  reservation,  and  a  letting  at  and  under  the  rent  of  801. 
is  an  agreement  by  the  tenant  to  pay  that  rent  (r).  Under 
the  words  yielding  and  paying  or  rendering  a  covenant  for 
payment  of  the  rent  is  implied  (s). 

Bent  may  be  made  payable  in  advance,  but  in  that  case 
the  reddendum  should  state  expressly  that  the  rent  is  so 
payable  from  time  to  time,  or  during  the  term,  in  advance, 
or  the  stipulation  for  payment  in  advance  may  be  held  to 
relate  to  the  first  quarter's  rent  only  (t).  And  sometimes 
it  may  be  advisable  to  make  the  last  quarter's  or  half-year's 
rent  payable  in  advance,  so  as  to  enable  the  lessor  to  distrain 
for  it  before  the  expiration  of  the  lease  (u). 
Times  of  The  times  of  payment  of  the  rent — i.e.  quarterly  or  half- 

payment,  yearly — should  be  mentioned  in  the  reddendum.  If  no 
times  of  payment  are  specified,  the  rent  will  be  payable  at 

(I)  Co.  Litt.  142  a.  As  to  the  effect  of  a  memorandum  added  to  the 
lease  allowing  a  deduction  from  the  rent,  see  Davies  v.  Staccy,  1840, 
12  A.  &  E.  506. 

(m)  Co.  Litt.  47  a. 

(n)  Curtis  v.  Spitty,  1835,  1  Bing.  N.  C.  p.  760  ;  Har grave  v.  Shewin, 
1826,  6  B.  &  C.  34. 

(o)  Knight's  Case,  1588,  5  Rep.  54  b. 

(p)  Harrington  v.  Wise,  1597,  Cro.  Eliz.  486. 

(q)  Drake  v.  Munday,  1631,  Cro.  Car.  207. 

(?■)  Doe  v.  Kneller,  1829,  4  C.  &  P.  3. 

(s)  Iggulden  v.  May,  1804,  9  Ves.  at  p.  330  ;  Giles  v.  Hooper,  1691, 
Cartli.  135  ;  Hellier  v.  Casbard,  1666,  1  Sid.  266  ;  Porter  v.  Swetnam, 
1654,  Styles,  406. 

(t)  See  Hollands.  Palser,  1817,  2  Stark.  161  ;  Hopkinsv.  Helmore,  1838, 
8  A.  &  E.  463. 

(«)   Witty  v.  Williams,  1864,  12  W.  R.  755. 
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the  end  of  the  year  (x).  The  days  of  payment  should  also 
be  specified,  and  the  day  first  mentioned  should  be  that  on 
which  the  first  payment  of  rent  is  to  be  made  (y)  ;  but 
although  this  is  not  so,  the  first  payment  will  nevertheless 
be  deemed  to  become  due  on  such  one  of  the  days  specified 
as  first  occurs  (z).  Rent  reserved  payable  half-yearly  or 
quarterly,  without  mention  of  the  days  of  payment,  will  be 
payable  in  equal  portions  on  half-yearly  or  quarterly  days 
computed  from  the  commencement  of  the  term  (a). 

The  amount  of  the  rent  must  be  either  expressly  stated,  Certainty  as 
or  otherwise  rendered  capable  of  being  ascertained  with  *gn^mount  ° 
certainty  (6)  ;  and  it  is  certain  if  by  calculation  and  on  the 
happening  of  certain  events  it  becomes  certain  (c).  Thus 
a  man  may  hold  of  his  lord  to  shear  all  the  sheep  depas- 
turing within  his  lord's  manor  ;  and  this  is  certain  enough, 
although  the  lord  has  sometimes  a  great,  and  sometimes 
a  small  number  there  (d).  A  royalty  of  so  much  quarterly 
per  solid  yard  for  marl  got,  and  so  much  per  thousand  for 
all  bricks  made  by  the  tenant,  is  a  rent  capable  of  being 
ascertained  with  certainty  (e) .  A  rent  varying  with  the 
price  of  wheat,  such  price  to  be  ascertained  in  a  specified 
manner,  is  good  (/) ;  and  so  is  a  rent  of  part  of  a  room  with 
steam  power,  subject  to  deduction  at  the  rate  of  the  rent  for 
the  days  when  the  steam  power  is  not  available  (g) . 

In  mining  leases  it  is  usual  to  reserve  a  fixed  or  dead  rent  Kent  in 
and  also  a  royalty  upon  a  certain  weight  or  area  of  minerals  miniag  leases, 
got,  with  a  provision  enabling  the  lessee  to  get,  without 
paying  any  royalty,  so   much   mineral  as    at  the  royalty 
reserved  would  produce  the  fixed  or  dead  rent  (//). 

(x)  Cole  v.  Sury,  1627,  Latch.  264  ;  Coomber  v.  Howard,  1845,  1  C.  B. 
440  ;  Turner  v.  Allday,  lo36,  Tyr.  &  Gr.  819  ;  Collett  v.  Curling,  1847, 
10  Q.  B.  785. 

(y)  See  Hut  chins  v.  Scott,  1837,  2  M.  &  W.  809. 

(«)  Hill  v.  Grange,  1557,  Plowd.  p.  171  ;  Co.  Litt.  217  b. 

(a)  Tomkins  v.  Pinsent,  1702,  2  Ld.  Raym.  819.  See  Harrington 
v.  Wise,  1597,  2  Rol.  Abr.  450. 

(b)  Co.  Litt.  142  a.     See  Parker  v.  Harris,  1693,  1  Salk.  262. 

(c)  Per  Brett,  L.J.,  in  Ex  parte  Voisey,  1882,  21  C.  D.  p.  458. 

(d)  Co.  Litt.  96  a. 

(e)  Daniel  v.  Grade,  1844,  6  Q.  B.  145.  See  Watson  v.  Waud,  1853, 
8  Ex.  at  p.  339. 

(/)  Kendall  v.  Baker,  1852,  11  C.  B.  842. 
(g)  Selby  v.  Greaves,  1868,  L.  R.  3  C.  P.  594. 

(h)  See  Jegon  v.  Vivian,  1865,  L.  R.  1  C.  P.  p.  34  ;  Clayton  v.  Penson 
(H.  L.)  W.  N.  1878,  p.  158. 
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THE  CONTRACT  OF  TENANCY. 


Mode  of 
reservation. 


The  rent,  if  reserved  to  any  specified  person,  should  be 
reserved  to  the  person  who  leases  (k)  or  purports  to  lease  (/) 
the  land  out  of  which  it  issues,  and  not  to  a  stranger ;  but 
though  rent  reserved  to  a  stranger  does  not  go  with  the 
reversion  and  cannot  be  distrained  for,  the  reservation  is 
good  by  way  of  contract  (m).  It  has  been  said  that  the  law 
will  use  all  the  industry  imaginable  to  conform  the  reserva- 
tion to  the  estate  (>?)•  Hence  a  reservation  to  the  lessor, 
entitled  in  fee,  his  heirs,  executors,  and  assigns  will  not 
prevent  the  rent  from  following  the  reversion  and  going  to 
the  heir  (o). 

But  the  most  clear  and  sure  mode  of  reservation  is  to  reserve 
rent  yearly  during  the  term,  and  leave  the  law  to  make  the 
distribution,  without  an  express  reservation  to  any  person  (p) ; 
and  now  under  sect.  10  of  the  Conveyancing  Act,  1881,  rent 
reserved  by  a  lease  goes  with  the  reversionary  estate  in  the 
land  (q).  A  reservation  of  rent  to  the  lessor  only,  or  to  the 
lessor,  his  executors,  and  assigns,  not  mentioning  his  heirs, 
will  enure  only  during  the  life  of  the  lessor  (r),  unless  the 
reservation  be  expressly  to  the  lessor  during  the  term,  in  which 
case  rent  will  continue  payable  to  the  end  of  the  term  (s) . 

A  stipulation  for  a  net  rent  means  a  rent  clear  of  all 
deductions  (t)  ;  hence  the  tenant  under  a  lease  containing 
this  reservation  will  be  liable  to  pay  land  tax  and  sewer's 
rates  (t). 

COVENANTS. 

Covenant,how       A  covenant  is  nothing  more  than  an  agreement  of  the 
constituted.      parties    under    seal  (u).     Hence,   in   order  to  constitute  a 

(k)  Co.  Litt.  143  1) ;  Litt.  s.  346  ;  Oatesy.  Frith,  1615,  Hob.  130.  See 
Cole  v.  Sury,  1627,  Latch.  264. 

(I)  As  to  leases  by  estoppel,  see  supra,  p.  74. 

(m)  Jewel's  Case,  1587,  5  Rep.  3  a.     See  Deering  v.  Farrinyton,  1674, 

1  Mod.  113. 

(?i)  Judgment  in  Sacheverell  v.  Froggatt,  1671,  1  Vent,  at  p.  162. 

(o)  Drake  v.  Munday,  1631,  Cro.  Car.  207.     See  Sacheverell  v.  Froggatt, 

2  Wins.  Saund.  367  a.    And  see  supra,  p.  61,  as  to  real  representatives. 
(p)  Whitlock's  Case,  1609,  8  Rep.  at  p.  71  a. 

(q)  Infra,  p.  416.     Of.  Beer  v.  Beer,  1852,  12  C.  B.  60. 

(r)  Co.  Litt.  47  a  ;   Wooton  v.  Edwin,  1608,  12  Rep.  36. 

(s)  Sacheverell  v.  Froggatt,  2  Wms.  Saund.  367  a. 

(t)  See  judgment  of  Lord  Tenterden,  C.J.,  in  Bennett  v.  Womack,  1828, 
7  B.  &  C.  at  p.  629,  3  C.  &  P.  96  ;  Bradbury  v.  Wright,  1781,  2  Dougl. 
624  ;  Giles  v.  Hooper,  1691,  Carth.  135.     See  infra,  p.  151. 

(?{)  Per  Lord  Ellenborough,  C.J.,  in  Randall  v.  Lynch,  1810,  12  East, 
at  p.  182.     Cf.  Hayne  v.  Cummings,  1864,  16  C.  B.  N.  S.  p.  426. 


"  Net  rent. 
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covenant,  no  technical  language  is  necessary  (x)  ;  any 
words  in  a  deed  which  show  an  agreement  to  do  or  not 
to  do  a  thing  amount  to  a  covenant  {y).  A  recital  (z),  or  an 
exception  {a),  may  constitute  a  covenant,  if  there  can  be 
collected  from  it  an  agreement  that  a  thing  should  be  done 
or  should  not  be  done  (b).  And  a  covenant  may  be  implied 
from  the  provisions  of  the  lease,  if  this  is  necessary  in  order 
to  secure  for  them  full  effect  (c).  Every  obligation  which, 
on  the  fair  construction  of  the  language  of  a  deed,  is  clearly 
imposed  on  one  of  the  parties  is  ecpLiivalent  to  an  express 
covenant  by  him  to  perform  that  obligation  (d). 

An  express  covenant  for  payment  of  rent  is  always  inserted  Covenant  for 
in  leases  by  deed,  the  advantage  of  its  insertion  being  that,  rent"1011 
unlike  the  implied  covenant  (e)  arising  from  the  words 
"yielding  and  paying,"  it  binds  the  lessee  to  pay  rent, 
although  he  does  not  enter,  and,  after  he  has  assigned  the 
lease,  renders  him,  as  well  as  the  assignee,  liable  for  payment 
of  rent  (/).  If  it  is  agreed  that  the  rent  shall  cease  to  be 
payable,  or  shall  be  suspended,  in  case  the  demised  premises 
shall  be  burnt  down,  or  shall  become  uninhabitable,  an 
express  exception  or  provision  to  that  effect  should  be 
inserted  in  the  covenant  for  payment  of  rent.  An  exception 
of  damage  by  fire  contained  in  the  covenant  to  repair  does 
not  limit  the  operation  of  the  covenant  for  payment  of 
rent(g). 

(x)  Brookes  v.  Drysdale,  1877,  3  C.  P.  D.  p.  58  ;  Wolveridge  v.  Steivard, 
1833,  1  Cr.  &  M.  p.  657  ;  Wood  v.  Copper  Miner.-;'  Co.  1849, '7  C.  B.  90(3  ; 
Laid  v.  Norris,  1757,  1  Burr.  287,  290.  See  also  Saltoun  v.  Hotlstoun, 
1824,  1  Bing.  at  p.  440. 

(y)  Easterby  v.  Sampson,  1830,  6  Bing.  644,  650,  9  B.  &  C.  505  ; 
Stevinson's  Case,  1589,  1  Leon.  324,  12  East,  182,  note  [a)  ;  Hollis  v. 
Garr,  1677,  2  Mod.  87  ;  Duke  of  St.  Albans  v.  Ellis,  1812,  16  East,  352  ; 
Cannock  v.  Jones,  1849,  3  Ex.  233. 

(s)  Sampson  v.  Easterby,  1830,  9  B.  &  C.  505,  6  Bing.  644  ;  Farrall  v. 
Hilditch,  1859,  5  C.  B.  N.  S.  840  ;  Lai/  v.  Mottram,  1865,  19  C.  B.  N.  S. 
479. 

(a)  D.  of  St.  Albans  v.  Ellis,  supra. 

(b)  D.  of  St.  Albans  v.  Ellis,  ubi  supra,  p.  355. 

(c)  As  to  a  covenant  to  burn  lime  being  implied  from  a  covenant  to 
supply  lime  at  certain  seasons,  see  Earl  of  Shrewsbury  v.  Gould,  1819, 
2  B.  &  A.  487.     Cf.  Doe  v.  Guest,  1846,  15  M.  &  W.  160. 

(d)  Per  Rigbv,  L.J.,  Be  Gadogan  Estate  Lim.,  1895,  73  L.  T. 
p.  390. 

(e)  Supra,  p.  146. 
(/)  Infra,  p.  410. 

{g)  Hare  v.  Groves,  1796,  3  Anst.  687.     See  infra,  p.  207. 
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,;  Usual  cove-  Where  an  agreement  for  a  lease  specifies  only  the  essential 
nans  v l).  terms  above  mentioned  (i),  and  either  mentions  no  other 
terms,  or  provides  that  the  lease  shall  contain  the  "usual 
provisions  "  (k),  the  parties  are  entitled  to  have  inserted  in 
the  lease  made  in  pursuance  of  the  agreement  such  other 
provisions  as  are  usual  in  leases  of  property  of  the  same 
character  as  that  agreed  to  be  leased  (I),  and  in  the  same 
district  (//<) ;  not  being  provisions  which  tend  to  abridge  or 
qualify  the  legal  incidents  of  the  estate  agreed  to  be  granted 
to  the  lessee  (n).  Since  a  covenant  against  assigning  or 
underletting  without  consent  (o),  and  a  proviso  for  re-entry 
for  breach  of  any  of  the  covenants  in  the  lease,  or  upon 
bankruptcy  of  the  lessee  {p),  tend  to  abridge  or  qualify  the 
legal  incidents  of  the  estate  agreed  to  be  granted  to  the 
lessee,  the  lessor  cannot  require  the  insertion  in  the  lease 
of  either  of  these  provisions. 

The  question  whether  a  provision  is  usual  is  one  of 
fact  (7),  to  be  decided  either  upon  an  examination  of  the 
provisions  contained  in  the  leading  books  of  precedents  (q), 
or  from  the  evidence  of  witnesses  familiar  with  the  usual 
contents  of  leases  of  the  description  of  that  agreed  to  be 

(7i)  See  articles  in  27  Sol.  Journ.  pp.  129,  142,  159,  177,  and  letter  at 
p.  211. 

(i)  Supra,  p.  106. 

(k)  The  same  construction  is  adopted  in  both  these  cases.  See  Church 
v.  Brown,  1808,  15  Ves.  p.  271  ;  hut  see  Calhoun  v.  Trustees  of  Foyle 
College,  1898,  1  I.  R.  233. 

(I)  See  Bennett  v.  Womack,  1828,  7  B.  &  C.  627  ;  Hampshire  v.  Wickens, 
1878,  7  C.  D.  at  p.  561. 

(m)  Church  v.  Brown,  1808, 15  Ves.  p.  267  ;  Wilbraham  v.  Livesey,  1854, 
18  Beav.  p.  210  ;  Strelley  v.  Pearson,  1880,  15  C.  D.  113.  See  Hodgkinson 
v.  Crowe,  1875,  19   Kq.  591. 

(n)  Church  v.  Brown,  1808,  15  Ves.  pp.  264,  265  ;  Blakesley  v. 
Whieldon,  1841,  1  Hare,  176.  The  observations  of  Lord  Eldon  in 
Church  v.  Brown  were  cited  and  approved  in  Hodgkinson  v.  Crowe,  1875, 
10  Ch.  p.  625. 

(0)  Henderson  v.  Hay,  1792,  3  Bro.  C.  C.  632  ;  Church  v.  Brown,  1808, 
15  Ves.  258  ;  Hodgkinson  v.  Crowe,  1875,  L.  R.  19  Eq.  591  ;  Hampshire  v. 
Wickens,  1878,  7  Ch.  1).  555. 

(p)  Hodgkinson  v.  Crowe,  1875,  19  Eq.  591,  10  Ch.  622.  It  was  held, 
however,  before  this  decision  of  the  Court  of  Appeal,  that  a  proviso  for 
re-entry  if  any  business  but  that  of  a  licensed  victualler  was  carried  on 
(Bennett  v.  Womack,  1828,  7  B.  &  C.  627),  or  on  bankruptcy  (Uaives 
v.  Burnett,  1859,  27  Beav.  500),  was  usual  in  leases  of  public-houses. 

(q)  Hampshire  v.  Jl'ickcns,  1878,  7  C.  D.  555  ;  Brookes  v.  Drysdale,  1877, 
3  C.  P.  D.  52.  The  question  seems  to  have  been  originally  considered 
one  of  law  :  see  Hetiderson  v.  Hay,  1792,  3  Bro.  C.  C.  632. 
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granted  (r).  This  being  so,  it  is  obvious  that  the  "usual 
provisions "  of  a  lease  may  vary  in  different  genera- 
tions (s),  and  the  older  decisions  on  this  subject  may 
not  afford  a  trustworthy  guide  at  the  present  day.  The 
following  provisions  may  probably  be  considered  to  be 
usual : — 

Covenant  by  lessee  to  pay  rent  (t) . 

Covenant  by  lessee  to  pay  taxes,  except  such  as  are 
ultimately  charged  by  the  Legislature  on  the  land- 
lord^). A  covenant  by  the  lessee  to  pay  "land 
tax,  sewers'  rate,  and  all  taxes  "  is  usual  in  a  lease 
reserving  a  net  rent  (a;).  By  the  custom  of  the 
district  under  an  agreement  for  the  lease  of  a  farm 
"on  the  usual  terms,"  the  land  tax  may  (and 
formerly  the  tithe  rent  charge  might)  fall  on  the 
tenant  (?/). 
Covenant  by  lessee  to  keep  anal  deliver  up  premises  in 

repair  (z). 
Provision  in  a  lease  of  buildings  enabling  the  lessor  to 
enter  and  view  the  state  of  repair  (a) .  In  a  mining  lease 
a  reservation  of  liberty  to  the  lessor,  his  agents  and 
workmen,  to  examine  the  workings  has  been  held  to 
be  a  provision  which  "  the  contract,  without  any 
express  stipulation  will  carry  in  gremio,"  since  it  is 
necessary  to  protect  the  interest  of  the  lessor  (b) ; 
and  the  ordinary  right  to  enter  and  view  seems  to 
stand  on  the  same  footing. 
Proviso  for  re-entry  on  non-payment  of  rent  (c). 

(r)  As  in  Hodgkinson  v.  Crowe,  1875,  19  Ecp  591.  See  Hart  v.  Hart, 
1881,  18  C.  D.  670,  where  conveyancers  were  called  to  speak  to  the 
usual  practice. 

(s)  Hampshire  v.  Wickens,  1878,  7  C.  D.  p.  561. 

(t)  See  Taylor  v.  Horde,  1757,  1  Burr.  p.  125  ;  5  Dav.  Prec.  3rd  ed. 
Part  I.  p.  53  ;  3  Byth.  &  Jarm.  4th  ed.  by  Bobbins,  p.  117. 

(u)  5  Dav.  Prec.  Part  I.  p.  53  ;  3  Byth.  &  Jarm.  p.  117. 

he)  Bennett  v.  Womack,  1828,  7  B.  &  C.  627,  3  C.  &  P.  96. 

{y)  See  Parish  v.  Sleeman,  I860,  1  D.  F.  &  J.  pp.  328,  332. 

[s)  Sharp  v.  Milligan,  1857,  23  Beav.  p.  422  ;  Doe  v.  Withers,  1831, 
2  B.  &  Ad.  p.  903.  Apparently  the  words  "  reasonable  wear  and  tear 
excepted,"  cannot  be  required  to  be  inserted  as  a  usual  provision  at  the 
end  of  this  covenant :  27  Sol.  Journ.  p.  177. 

{a)  5  Dav.  Prec.  Part  I.  p.  53,  cited  by  Jessel,  M.B.,  in  Hampshire 
v.  Wickens,  7  C.  D.  p.  561. 

{b)  Blakesley  v.  JVhieldon,  1841,  1  Hare,  176. 

(c)  See  Hodgkinson  v.  Crowe,  1875,  10  Ch.  p.  626. 
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The  usual  qualified  covenant  by  the  lessor  for  quiet 
enjoyment  (d). 

In  the  case  of  leases  of  particular  kinds  of  property  other 
provisions  may  be  required  to  be  inserted.  Thus  in  an 
agricultural  lease  such  covenants  as  to  cultivation  as  are 
usually  inserted  in  leases  of  land  in  the  neighbourhood 
may  be  required.  In  such  a  lease  a  covenant  not  to  mow 
meadow  land  more  than  once  a  year  seems  to  be  a  usual 
covenant  (e).  No  doubt  also  a  reservation  of  an  additional 
rent  for  every  acre  of  old  pasture  land  ploughed  up  may 
be  required  to  be  inserted,  since  such  a  reservation  is 
certainly  usual,  and  as  it  only  enforces  the  lessee's  duty  to 
abstain  from  committing  waste,  it  does  not  qualify  or 
abridge  the  legal  incidents  of  the  estate  agreed  to  be 
granted  to  the  lessee.  So  also  in  public-houses  it  has  been 
said  that  the  "usual  covenants"  mean  the  covenants 
always  inserted  in  such  leases  (/),  and  in  mining  leases 
such  provisions  will  be  inserted  as  are  usual  in  such 
leases  in  the  district  in  which  the  demised  property  is 
situate  (g) . 
stipulations  The   following   provisions    have    been   held    not   to    be 

which  are  , 

not  "usual."      usual : 

Proviso  suspending  payment  of  rent  in  case  the  premises 
are  destroyed  by  fire  or  tempest  (//). 

Exception  from  the  covenant  to  repair  of  damage  by  fire 
or  tempest  (i)  ;  and  even  though  this  exception  is 
admitted  by  the  lessor,  the  lessee  cannot  add  the 
words  "or  other  casualty,"  these  being  uncertain  (A;). 

Covenant  by  lessee  to  rebuild  and  repair  (I). 

Covenant  by  lessee  not  to  assign  or  underlet  without 

(d)  Hampshire  v.  Wickens,  1878,  7  C.  D.  p.  561.  See  Hull  v.  Oity  of 
London  Brewery  Co.,  1862,  31  L.  J.  Q.  B.  257.  As  to  covenants  for  title 
in  Ireland,  where  special  provision  lor  such  covenants  exists  under  the 
Landlord  and  Tenant  Law  Amendment  Act,  Ireland,  1860  (23  &  24 
Vict.  c.  154),  see  Uolhoun  v.  Trustees  of  Foyle  College,  1898,  1  I.  R.  233. 

(e)  See  Hyde  v.  Warden,  1877,  3  Ex.  D.  p.  82. 

(/)  Hampshire  v.  Wickens,  1878,  7  C.  1).  p.  561.  See  Bennett  v. 
Womack,  1828,  7  B.  &  C.  627,  and  note  (p),  p.  150,  supra. 

(a)  See  Hodgkinson  v.  Crowe,  1875,  19  Eq.  591. 

(h)  Doe  v.  Sandham,  1787,  1  T.  R.  705. 

(i)  Sharp  v.  Milligan  (No.  2),  1857,  23  Beav.  419  ;  Kendull  v.  Hill, 
1860,  6  Jur.  N.  S.  968. 

(k)  Crosse  v.  Morgan,  1889,  60  L.  T.  703. 

(0  Doe  v.  Withers,  1831,  2  B.  &  Ad.  p.  903. 
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licence  (m).  The  reason  why  such  covenants  are 
not  inserted  has  been  already  stated  (n).  The  fact 
that  the  subject-matter  of  the  lease  is  a  public- 
house  (o),  or  that  the  lease  is  a  mining  lease (]>), 
makes  no  difference. 

Condition  that  any  underlease  or  deed  of  assignment 
of  the  lease  shall  be  registered  with  the  lessor's 
solicitor  and  a  fee  paid  to  him  (</). 

Covenant  by  the  lessee  not  to  exercise  a  particular  trade 
upon  the  demised  premises  (r)  ;  at  all  events  where 
the  premises  are  in  a  neighbourhood  where  trade 
is  usually  carried  on  (s).  But  in  a  lease  of  a  public- 
house  a  covenant  against  carrying  on  any  trade 
except  that  of  a  licensed  victualler  or  beer — 
housekeeper  is  usual  (t).  It  has  been  thought 
that  in  localities  where  trade  is  not  carried  on 
the  insertion  of  a  covenant  against  converting 
the  house  demised  into  a  shop  might  perhaps  be 
insisted  on  (s) . 

Covenant  by  a  lessee  to  carry  on  a  particular  trade  on 
the  premises  (u),  except  in  the  case  of  a  lease  of  a 
public-house  (x). 

Covenant  by  the  lessee  in  a  lease  of  a  public-house 
to  reside  on  the  premises  and  personally  conduct 
the  business  (o). 

Covenant  by  the  lessee  to  insure  {z) . 

Provision  in  a  lease  of  a  colliery  that  the  lessee  shall  be 

(m)  Henderson  v.  Hay,  1792,  3  Bro.  C.  C.  632  ;  Church  v.  Brown,  1808, 
15  Ves.  528  ;  Hampshire  v.  Wickens,  1878,  7  (J.  D.  555  ;  Buekland  v. 
Papillon,  18(56,  1  Etj.  p.  482,  2  Ch.  p.  71  ;  Bishop  v.  Taylor,  1891, 
60  L.  J.  Q.  13.  556. 

(n)  Supra,  p.  150,  n.  (p). 

(o)  Re  Lauder  and  Bayley's  Contract,  1892.  3  Ch.  41. 

(p)  Hodgkinson  v.  Crowe,  1875,  L.  R.  19  Eq.  591. 

(q)  Brookes  v.  Drysdale,  1877,  3  C.  P.  D.  52. 

(r)  l'roptrt  v.  Parker,  1832,  3  My.  &  K.  280.  See  Van  v.  Corpe,  1834, 
ib.  269. 

(s)   WiUiraham  v.  Livesey,  1854,  18  Beav.  p.  210. 

(0  See  Bennett  v.  Womack,  1828,  7  li.  &  C.  627. 

(u)  Doe  v.  Guest,  1846,  15  M.  &  VY.  160. 

(jc)  See  supra,  p.  150,  n.  (p). 

(z)  This  seems  to  have  been  admitted  to  be  unusual  in  Cosser  v. 
Collinye,  1832,  3  My.  &  K.  283.  See  also  5  Da  v.  Prec.  3rd  ed.  Part  I. 
p.  53,  note.  Though  having  regard  to  actual  practice,  the  covenant 
mhiht  now  be  held  to  be  usual. 


154 


THE  CONTRACT  OF  TENANCY. 


"  Proper 
covenants. 


Construction 
of  covenants. 


entitled  to  determine  the  lease  when  the  mine  is 
incapable  of  being  worked  at  a  profit  (a) . 
Covenant  that  in   case  the  demised  premises   shall  be 
blown  down  or  burned,  the  lessor  shall  rebuild,  or 
otherwise  the  tenant  shall  be  at  liberty  to  quit  (6) . 
Proviso  for  re-entry  on  breach  of  any  covenant  (c).    The 
rule  on  this  head  has  not  been  altered  by  sect.  14 
of  the  Conveyancing  Act,  1881  (d). 
A  proviso  for  re-entry  in  case  the  lessee  shall  become 
bankrupt  or  make  any  composition  with  his  creditors 
or  if  execution  should  issue  against  him  is,  it  seems, 
unusual  and  unreasonable  (e) . 
An  agreement  for  a  lease  to  contain  "  proper  covenants  " 
justifies  the  insertion  only  of  such  covenants  as  are  calcu- 
lated to    secure    the   full   effect   of   the    contract  (/),    and 
ordinarily  a  covenant  against  assignment  or  underletting 
will  not  be  included  (g). 

The  question  what  are  usual  and  proper  covenants  can 
be  determined  on  a  summons  under  the  Vendor  and 
Purchaser  Act,  1874  (d). 

Every  covenant  is  to  be  expounded  with  a  regard  to  its 
context,  and  such  exposition  must  be  upon  the  whole 
instrument,  ex  antecedentibus  et  consequcntibus,  and  accord- 
ing to  the  reasonable  sense  and  construction  of  the  words  (?). 
Hence,  if  a  man  acts  contrary  to  the  intention  of  his 
covenant  a  breach  will  be  committed,  although  he  literally 
performs  it ;  as,  if  a  man  covenants  to  leave  all  the  trees 
upon  the  land,  and  he  cuts  them  down  and  leaves  them 
there  (A).     If  the  meaning  of  the  words  of  a  covenant  be 


(«)  Strelley  v.  Pearson,  1880,  15  C.  D.  113,  118. 

(b)  Doe  v.  Sandham,  1787,  1  T.  E.  705  ;  Medwin  v.  Sandham,  1789, 
3  Swanst.  685. 

(c)  Hodghinson  v.  Crowe,  1875,  10  Ch.  622. 

(d)  Re  Anderton  and  Milner's  Contract,  1890,  45  C.  D.  476. 

(e)  Hyde  v.  JFarden,  1877,  3  Ex.  D.  p.  82  ;  Hodghinson  v.  Croice,  1875, 
19  Eq.  591. 

(/)  Jones  v.  Jones,  1806.  12  Ves.  186. 

(g)  Eadie  v.  Addison,  1882,  52  L.  J.  Ch.  80. 

(i)  Per  Lord  Ellenborough,  C.J.,  in  Iggulden  v.  May,  1806,  7  East,  at 
p.  241. 

(Jo)  Com.  Dig.  Covenant  (E.  2).  As  to  the  construction  of  a  covenant 
to  make  roads  on  a  building  estate,  see  Mason  v.  Cole,  1849,  4  Ex. 
375. 
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doubtful,  such  construction  will  be  made  as  is  most  strong 
against  the  covenantor  (/). 

When   two   parties  enter   into   mutual   covenants    such   Whether 
covenants  may  be  either  dependent  or  independent.     When  ^  inde^n- 
the  covenants  are  independent,  each  party  may  sue  upon  dent. 
the  covenant  of  the  other  without  any  reference  to   the 
question   whether   he   has  performed  his   own   covenant ; 
when  the  covenants  are  dependent,  the  performance  of  his 
own  covenant  will  be  treated  as  a  condition  precedent  to 
his  right  to  sue  upon  the  covenant  of  the  other. 

Covenants  are  construed  as  dependent  or  independent, 
according  to  the  fair  intention  of  the  parties,  to  be  collected 
from  the  instrument,  and  technical  words  (if  there  be  any 
to  encounter  such  intention)  should  give  way  to  that 
intention  (m).  As  furnishing  a  guide  to  the  discovery  of 
the  intention  of  the  parties  (n),  it  has  been  laid  down  that 
where  a  covenant  goes  only  to  part  of  the  consideration  on 
both  sides,  and  a  breach  of  such  covenant  may  be  paid  for 
in  damages,  it  is  an  independent  covenant  (o). 

As  a  general  rule  covenants  are  to  be  treated  as  indepen- 
dent rather  than  as  conditions  precedent,  especially  where 
some  benefit  has  been  derived  by  the  covenantor  ( p).  And 
the  covenants  are  independent  when  some  of  the  stipula- 
tions on  one  side  are  not  to  be  performed  till  the  covenant 
on  the  other  side  is  exhausted  (q). 

Where  there  is  a  power  for  the  lessee  to  put  an  end  to  Conditions 
the  lease  by  notice  (all  arrears  of  rent  being  paid  and  all  Precedent. 
the   covenants  on    his   part    being   performed),   it    seems, 
though  the  House  of  Lords  was  equally  divided  on  the 
question,    that    the    performance    of    the    covenants     is 
a    condition    precedent    to    the    right    to    determine    the 

(I)  Bac.  Abr.  Covenant  (F.)  ;  judgment  in  Doe  v.  Stevens,  1832, 
3  B.  &  Ad.  at  p.  303  ;  Love  v.  Pares,  1810,  13  East,  p.  87.  See  Rhodes 
v.  Bullard,  1806,  7  East,  116. 

(m)  See  judgment  of  Lord  Kenyon,  C.J.,  in  Porter  v.  Shephard,  179b", 
6  T.  R.  at  p.  668  ;  judgment  of  Lord  Chelmsford  in  liobertsv.  Brett,  18<>5. 
11  H.  L.  C.  p.  354. 

(?0  Per  Lord  Chelmsford,  11  H.  L.  C.  p.  354. 

(o)  Boone  v.  Eyre,  1777.  1  H.  Bl.  273,  note  (a)  ;  St.  Albans  v.  Shore, 
1789,  ib.  270;  Notes  to  Pordage  v.  Cole,  1669,  1  Wins.  Saund.  320  b  ; 
Carpenter  v.  Cres&well,  1827,  4  Bing.  409, 41 1.  See  Baggallay  v.  Pettit,  1859, 
5  C.  B.  N.  S.  637.     See  also  infra,  Chap.  IV.  sect.  2  (2),  p.  318. 

(p)  Newson  v.  Smythies,  1858,  3  H.  &  N.  p.  843,  per  Pollock,  C.B. 

(q)  Newson  v.  Smythies,  3  H.  &  N.  840. 
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lease  (r).  More  recently  it  has  been  held  that  where  there 
is  a  covenant  for  renewal  of  the  lease  in  case  the  lessee's 
covenants  have  been  duly  performed,  the  performance  of 
the  covenants  is  a  condition  precedent  to  renewal  (s) .  But 
the  covenant  for  quiet  enjoyment  is  independent  of  the 
covenants  for  payment  of  rent  and  to  repair  (t).  Where  a 
sub-lessor  covenants  to  indemnify  his  sub-lessee  against 
non-payment  of  the  head-rent,  payment  by  the  sub-lessee 
of  his  own  rent  is  not  a  condition  precedent  (it). 

Covenants  entered  into  with  several  persons  will  be 
construed  as  joint  or  several  according  as  the  interest  of 
the  parties  is  joint  (x)  or  several  (y),  if  the  words  of  the 
covenant  are  capable  of  such  a  construction  ;  but  this  rule 
will  give  way  to  the  expressed  intention  of  the  parties  that 
the  covenants  shall  be  joint  or  several  (z).  Words  showing 
that  a  covenant  is  meant  to  be  joint  and  several  may 
govern  the  construction  of  subsequent  covenants  (a). 

In  a  lease  to  G.  and  A.,  their  executors,  administrators, 
and  assigns,  as  tenants  in  common  and  not  as  joint 
tenants,  there  were  covenants  by  G.  and  A.  for  themselves, 
their  executors,  administrators,  and  assigns,  that  they  or 
some  or  one  of  their  executors,  administrators,  or  assigns 
would  pay  the  rent  and  keep  the  premises  in  repair.  It 
was   held  that  these  covenants  were  joint,   although  the 

(?•)  Grey  v.  Friar,  1854.  4  H.  L.  C.  565;  Porter  v.  Shephard,  1796, 
6  T.  R.  665. 

(s)  Finch  v.  Underwood,  1876,  2  C.  D.  310  ;  Bastin  v.  Bidwell,  1881, 
18  C.  D.  238. 

(t)  Dawson  v.  Dyer,  1833,  5  B.  &  Ad.  584  ;  Edge  v.  Boileau,  1885, 
16  Q.  B.  D.  117. 

(u)  Briant  v.  Pitcher,  1855,  16  C.  B.  354.  See  further  as  to  conditions 
piecedent,  Doe  v.  Kennard,  1848,  12  Q.  B.  244  ;  Bagallayv.  Pettit,  1859, 
5  C.  B.  N.  S.  637  ;  and  as  to  valuation  being  a  condition  precedent, 
liabbage  v.  Coulburn,  1882,  9  Q.  B.  D.  235  ;  affirmed,  52  L.  J.  Q.  B.  50  ; 
Scott  v.  Avery,  1856,  5  H.  L.  C.  811  ;  Dawson  v.  Fitzgerald,  187b', 
1  Ex.  D.  257. 

(x)  See  Pughv.  Stringfield,  1857,  3  C.  B.  N.  S.  2 ;  Bradburne  v.  Botfield, 
1845,  14  M.  &  W.  559. 

(y)  See  Withers  v.  Bircham,  1824,  3  B.  &  C.  254;  Servante  v.  James, 
1829,  10  B.  &  C.  410  ;  James  v.  Emery,  1818,  8  Taunt.  245. 

(z)  Shep.  Touchst.  166  ;  per  Parke,  B.,  in  Sorsbie  v.  Park,  1843, 
12  M.  &  W.  at  p.  15S  ;  Bradburne  v.  Botfield,  1845,  14  M.  &  W.  559, 
572;  Keightley  v.  Watson,  1849,  3  Ex.  716,  722.  See  Slingsby's  Case, 
1589,  5  Rep.  18  a  ;  Eccleston  v.  Clipsham,  1668,  1  Wins.  Saund.  153  ; 
Anderson  v.  Martindale,  1801,  1  East,  497. 

(a)  D.  of  Northumberland  v.  Errington,  1794,  5  T.  R.  522  ;  Copland 
v.  Laporte,  1835,  3  A.  &  E.  517. 
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tenancy  was  in  common  (/>)  ;  and  they  are  clearly  joint  where 
the  tenancy  is  joint  (c).  A  covenant  with  two  persons  and 
every  of  them  is  joint  although  the  two  are  several  parties 
to  the  deed  (d).  A  covenant  hy  two  joint  lessees,  if  it  be 
joint  and  several,  binds  the  representatives  of  a  deceased 
lessee  (e). 

It  has  been  held,  that  where  a  demise  is  joint,  and  the   Parties  to 
covenants  upon  which  an  action  is  brought  are  entire,  and  actlons  uPon 

COVGIlclTltS. 

are  made  with  both  the  lessors,  the  cause  of  action  is  joint, 
and  both  of  the  covenantees  ought  to  sue,  though  as 
between  themselves  their  interests  may  be  separate  (/). 
Hence,  the  benefit  of  a  covenant  to  repair  in  a  joint  lease 
made  by  tenants  in  common,  will  run  with  the  entire 
reversion,  and  the  representatives  of  all  the  tenants  in 
common  must  join  in  suing  for  a  breach  of  such  cove- 
nant (g) .  But  where  the  covenant  is  originally  with  a 
single  lessor,  and  the  reversion  devolves  upon  several  as 
tenants  in  common,  any  one  can  sue  for  a  breach  of  the 
covenant  without  joining  the  rest  (li).  In  an  action  against 
five  defendants  who  were  jointly  and  severally  liable  as 
assignees  of  a  lease,  it  was  held  not  to  be  necessary  to  join 
the  trustees  of  two  defendants  who  were  bankrupt  (/). 
Under  sect.  60  of  the  Conveyancing  Act,  1881  (k),  the 
benefit  of  a  covenant  made  after  31st  December,  1881, 
with  two  or  more  jointly,  devolves,  if  a  contrary  intention 
is  not  expressed,  on  the  survivor. 

Before  the  Conveyancing  Act,  1881,  came  into  operation,   where  assigns 
it  was  desirable,  where  it  was  intended  that  the  liability  to  shoulc*  be 
perform  the  covenants  in  the  lease  should  pass  with  the 
land  to  an  assignee  of  the  lease  that  the  lessee  should  be 
expressed   to  covenant  for   himself  and  his   assigns ;    for 
though    some    covenants  would  bind  assigns   though  not 

(b)  White  v.  Tyndall,  1888,  13  A.  C.  263. 

(c)  Levy  v.  Sale,  1877,  37  L.  T.  709. 

(d)  Southcote  v.  Hoare,  1810,  3  Taunt.  87. 

(e)  Enys  v.  Donnithorne,  1761,  2  Burr.  1190;  Burns  v.  Bryan,  1887, 
12  A.  C.  184. 

(/)  Per  Lord  Denman,  C.J.,  in  Foley  v.  Addenbrooke,  1843,  4  Q    B 
at  p.  207. 

(;/)  Thompson  v.  Hakewill,  1865,  19  C.  B.  N.  S.  713. 
(/()  Roberts  v.  Holland,  1893,  1  Q.  B.  665. 
(i)  Lloyd  v.  Dimmack,  1877,  7  C.  D.  398. 
{k)  44&45  Vict.  c.  41. 
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named,  and  others  would  not  bind  them  though  named, 
yet  as  there  was  a  middle  class  in  which  the  assigns  were 
bound  if  named,  and  not  otherwise,  it  was  prudent  to 
provide  for  the  possibility  of  a  covenant  being  held  to 
belong  to  this  class  (I).  The  provisions  of  the  Conveyancing 
Act,  1881,  annex  to  the  reversion  in  the  case  of  leases 
made  after  31st  December,  1881,  the  benefit  of  the  lessee's 
covenants  having  reference  to  the  subject-matter  of  the 
lease  (m),  and  the  obligation  of  the  lessor's  covenants  with 
reference  to  the  same  subject-matter  (n)  ;  and  under  sect.  58 
of  the  same  Act  covenants  relating  to  land  of  inheritance 
or  to  land  not  of  inheritance  are  to  be  deemed  to  be  made 
respectively  with  the  covenantee,  his  heirs,  and  assigns,  or 
with  the  covenantee,  his  executors,  administrators,  and 
assigns.  But  these  provisions  do  not  touch  the  case  of 
the  burden  of  the  lessee's  covenants,  and  it  is  still  necessary 
for  all  covenants  by  the  lessee  relating  to  land,  where  the 
burden  is  intended  to  run  with  the  land,  to  be  made  by 
the  covenantor  for  himself  and  his  assigns  (o). 

Where  there  is  a  positive  contract  to  do  a  thing  not. 
in  itself  unlawful,  difficulty  or  even  impossibility  of  per- 
formance is  no  excuse  for  a  breach  (p).  But  the  rule 
applies  only  where  the  event  which  causes  the  impossibility 
could  have  been  foreseen,  or  where  the  impossibility  arises, 
from  the  act  or  default  of  the  promisor.  Hence  a  covenant 
by  the  lessee  for  himself  and  his  assigns  not  to  build  on 
the  demised  land  will  be  discharged  upon  a  compulsory 
assignment  to  a  railway  company  (q).  And  a  covenant  is. 
not  binding  on  the  lessee  where  the  lessor  is  himself  the 
cause  of  making  it  impossible  for  the  lessee  to  observe  it  (?•)•• 

Where  a  lease  has  been  entered  into  for  an  illegal 
purpose,  the  covenants  contained  in  it  are  void  (s)  ;  and 
so  is  a  covenant  for  indemnity  given  by  the  assignee  of 
premises  which  have  been  used  and  are  intended  to  be  used 


(/)  4  J  arm.  Conv.  by  Sweet,  428.     See  infra,  p.  405. 

(ni)  44  &  45  Vict.  c.  41,  s.  10  ;  infra,  p.  416. 

(n)  Sect.  1 1. 

(o)  See  Wolstenholme,  B.  &  C.'s  Conveyancing  Acts,  8th  ed.  p.  Ill 

(p)  Taylor  v.  Caldwell,  1863,  3  B.  &  S.  826. 

(q)  Baihj  v.  Be  Crespigny,  1869,  L.  R.  4  Q.  B.  180  ;  infra, -p.  415. 

(r)  Cornewall  v.  Dawson,  1871,  24  L.  T.  664. 

(s)  Gas  Light  and  Coke  Co.  v.  Turner,  1840,  6  Bing.  N.  C.  324. 
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for  an  immoral  purpose  (f).    And  a  covenant  in  a  lease  may 
be  void  as  being  in  restraint  of  trade  (u). 

The  ordinary  remedy  on  a  covenant  is  by  action  to  recover  Damages  or 
damages  for  breach  of  the  covenant  (r).  Sometimes  a  specific  Penalfcy- 
sum  is  agreed  to  be  paid  by  way  of  penalty,  and  the 
covenantee  then  has  his  election  whether  to  bring  an  action 
for  the  penalty,  or  to  proceed  upon  the  covenant  (x),  though 
in  either  case  only  the  actual  damage  sustained  is  recover- 
able (?/).  But  the  parties  may  agree  upon  a  sum  to  be  paid 
by  way  of  liquidated  damages,  and  if  the  sum  is  really 
liquidated  damages  they  are  bound  by  their  agreement, 
and  the  sum  named  can  be  recovered.  But  the  use  of  the 
terms  "penalty"  or  "liquidated  damages"  is  not  con- 
clusive (z),  and  whether  the  sum  mentioned  in  an  agreement 
to  be  paid  for  a  breach  of  covenant  is  to  be  treated  as  a 
penalty  or  as  liquidated  and  ascertained  damages  is  a 
question  of  law  to  be  decided  by  the  Judge  upon  a  con- 
sideration of  the  whole  instrument  (a).  Acquiescence  by 
the  lessor  in  a  breach  of  covenant  may  bar  his  remedy, 
but  he  must  have  full  knowledge  of  the  breach  (b) . 


OPTION    OF    PURCHASE. 

Leases  sometimes  contain  a  provision  giving  the  lessee  Option  of 
an  option  of  purchase  (c).     For  the  provision  to  be  valid  purchase. 
it  seems  that  a  period  must  be   fixed   for  the  exercise  of 
the   option   which   does   not    transgress    the  rule    against 

(t)  Smith  v.  White,  1866,  1  Eq.  626. 

(u)  Hinde  v.  Gray,  1840,  1  M.  &  Gr.  195. 

(v)  As  to  whether  an  action  can  be  brought  before  actual  breach,  see 
Johnstone  v.  Milling,  1886,  16  Q.  B.  D.  460. 

(x)  Lowe  v.  Peers,  1768,  4  Burr.  p.  2228. 

(if)  As  to  the  effect  of  a  judgment  for  the  penalty,  see  8  &  9  Will  3 
c.  11,  s.  8  ;  R.  8.  C.  1883,  Ord.  13,  r.  14. 

(z)  Law  v.  Local  Board  of  Red  ditch,  1892,  1  Q.  B.  127  ;  see  p.  132. 

(«)  Sainter  v.  Ferguson,  1849,  7  C.  B.  727,  per  Wilde.  C.J.  The  cases 
on  the  subject  are  reviewed  in  the  judgment  of  Jessel,  M.R.,  in  IVallis 
v.  Smith,  1882,  21  C.  D.  243.  See  Elphinstone  v.  Monkland  Iron,  &c, 
Coal  Co.,  1886,  11  A.  C.  332;  Barton  v.  Capewell  Patents  Co.,  1893, 
68  L.  T.  857.  For  a  case  where  an  additional  rent  for  selling  hay  or 
straw  off  the  premises  was  construed  as  a  penalty,  see  Willson  v.  Love 
1896,  1  Q.  B.  626  ;  but  a  sum  payable  by  the  tenant  of  a  publiediouse' 
on  conviction  of  an  offence  against  the  Licensing  Acts  has  been  treated 
as  liquidated  damages:  Ward  V.  Monarjhan,  1895,  11  T.  L.  R   529 

(b)  See  Ashcombe  v.  Mitchell,  1895,  12  T.  L.  R,  17. 

(c)  Trustees  and  personal  representatives  cannot  give  such  an  option, 
supra,  pp.  59,  60.     As  to  tenant  for  life,  supra,  p.  47. 
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perpetuities — i.e.  the  option  must  necessarily  be  exercised,  if 
at  all,  within  twenty-one  years  from  the  date  of  the  lease, 
where  no  life  is  named,  or  otherwise  within  some  life  in 
being  or  twenty-one  years  after  (d) . 

If  the  option  is  exercised  by  the  lessee  after  the  death  of 
the  lessor,  the  purchase-money  will  belong  to  the  lessor's 
personal  representatives  and  not  to  his  heir  or  devisee, 
although  the  latter  will  take  the  rents  until  the  option  is 
exercised  (e)  ;  unless  by  a  will,  made  after  the  date  of  the 
contract  by  which  the  option  is  given,  the  testator  speci- 
fically devises  the  property  subject  to  the  option  without 
referring  to  the  contract  he  has  entered  into  (/).  This  is 
held  to  show  an  intention  that  the  property  should  pass 
under  the  devise  whatever  form  it  might  assume,  but  a 
specific  devise  made  by  a  will  dated  before  the  contract  has 
no  such  effect  (g).  Where,  however,  the  will  containing 
the  specific  devise  was  confirmed  by  a  codicil  made  on  the 
same  day  as  the  contract  giving  the  option,  the  testator 
was  held  to  have  confirmed  the  will  upon  the  footing  of  the 
option  being  exercisable,  and  the  rule  in  Lawes  v.  Bennett 
was  excluded  (h).  The  inconvenience  likely  to  result  from 
the  operation  of  the  doctrine  indicates  the  advisability  of 
restricting  the  exercise  of  the  option  to  a  short  period. 

All  conditions  precedent  imposed  on  the  exercise  of  the 
option  must  be  strictly  fulfilled  by  the  lessee  before  the 
contract  of  purchase  can  arise  (i).  Thus  if  it  is  provided 
that  if  the  lessee  should  desire  to  purchase  the  fee  simple, 
and  should  give  three  months'  notice  of  such  desire,  and 
at  the  expiration  of  such  notice  should  pay  the  purchase- 
money,  the  lessor  will  convey  the  property  to  the  lessee, 

(d)  London  and  South  Western  Ry.  Co.  v.  Gomm,  1882,  20  C.  D.  562, 
582  ;  overruling  Birmingham  Canal  Co.  v.  Cartwright,  1879,  11  C.  D. 
421.     See  articles  in  42  Sol.  Journ.  pp.  628,  650. 

(e)  Lawes  v.  Bennett,  1785,  1  Cox,  167,  171  ;  Townley  v.  Bedwell,  1808, 
14  Ves.  591  ;  Collingwood  v.  Row,  1857,  26  L.  J.  Ch.  649.  The  rule 
equally  applies  whether  the  grantor  dies  testate  or  intestate,  and  although 
the  option  is  exercisable  only  after  his  death  :  Re  Isaacs,  1894,  3  Ch.  506. 

(/)  Weeding  v.  Weeding,  1861,  1  J.  &  H.  424  ;  Drant  v.  Vause,  1842, 
1  Y.  &  C.  C.  C.  580  ;  Emuss  v.  Smith,  1848,  2  De  G.  &  S.  722. 

(g)  Weeding  v.  Weeding,  supra.  (h)   Re  Pyle,  1895,  1  Ch.  724. 

(i)  Weston  v.  Collins,  1865,  34  L.  J.  Ch.  353.  Where  the  right  is 
given  to  the  lessee  and  his  assigns,  it  is  not  exercisable  by  an  equitable 
assignee  :  Friary,  Holroyd  &  Co.  v.  Singleton,  1899,  1  Ch.  86  :  unless 
the  lessor  has  waived  strict  compliance  with  the  terms  of  the  option  : 
S.  C.  on  appeal,  1899,  2  Ch.  261.     See  Re  Adams,  1884,  27  C.  D.  394. 


LEASES.  1G1 

the  lessee  must  pay  the  purchase-money  on  the  day  on 
which  the  three  months'  notice  expires,  or  he  will  lose  his 
right  to  require  a  conveyance  (/<•). 

The  notice  of  intention  to  exercise  the  option  must  he  in  Notice  to 
writing  (I) ,  and  must  be  given  to  all  the  lessors  (11) .  Where  exeFclse 
the  lease  provides  that  if  the  lessee  should  be  desirous  at 
any  time  before  a  given  date  of  purchasing  the  fee,  and  of 
such  desire  should  give  six  calendar  months'  previous  notice 
in  writing,  the  notice  must  be  given  so  that  the  six  months 
shall  expire  not  later  than  the  specified  date  (in). 

In  a  case  where  the  lessor  had  a  right  of  purchasing  the  Partial 
lease  it  was  held  in  Ireland  that  the  purchase  by  the  exercise- 
assignee  of  the  reversion  of  the  leasehold  interest  in  a  part 
only  of  the  land  included  in  the  lease  deprived  him  of  his 
option  to  purchase  the  residue  (n).  But  having  regard  to 
sect.  12  of  the  Conveyancing  Act,  1881  (o),  the  decision 
might  not  now  be  followed. 

Unless  so  expressed,  it  is  not  a  condition  precedent  to  the  Effect  on 
exercise  of  the  option  that  the  lessee  shall  have  performed  ^ga°h°f 
the  stipulations  in  the  lease.     Hence  in  a  building  agree-  covenant, 
ment  with  an  option  of  purchase,  where  the  lessee  declared 
his  option,  and  the  lessor  subsequently  gave  notice  to  deter- 
mine the  agreement  for    non-performance  of  the  building- 
stipulations,  it  was  held  that  the  lessee's  option  was  well 
exercised  (-p) .      So  the  option  is  not  forfeited  by  a  breach  of 
the  covenant  to  insure  (q).     If  the  lessor  is  bound  to  insure, 
and   the  demised    premises    have   been    burnt   before  the 
declaration  of  the  option  of    purchase,  the   lessee  is    not 
entitled,   upon    the   principle   of    Laives  v.   Bennett  (r),   to 
claim  the  insurance  money  (s).     The  principle  of  that  case 
is  not  to  be  extended  (s) . 

(k)  Ranelagh  v.  Melton,  1864,  2  Dr.  &  Sm.  278  :  Brooke  v.  Garrard, 
1857,  3  K.  &  J.  608 ;  aff.  2  De  G.  &  J.  62.  See  Alderson  v.  White,  1858, 
2  De  G.  &  J.  97  ;  and  cf.  Mills  v.  Haywood,  1877,  6  C.  D.  196. 

(I)  Birmingham  Canal  Co.  v.  Cartwright,  1879,  11  C.  D.  421.  See 
Dawson  v.  Dawson,  1837,  8  Sim.  346,  and  (as  to  an  option  to  require  a 
further  lease  at  the  end  of  the  term)  Beatson  v.  Nicholas,  1842,  6  Jur.  620. 
The  notice  may  be  served  on  the  infant  heir  of  the  lessor  :  Woods  v. 
Hyde,  1862, 31  L.  J.  Ch.  295.     (II)  Sictcliffe  v.  Wardle,  1890, 63  L.  T.  329. 

(m)  Riddell  v.  Durnford,  1893,  37  Sol.  Journ.  267. 

(ft)  Sparroiv  v.  Cooper,  1833,  Hayes  &  J.  404. 

(o)  44  &  45  Vict.  c.  41.  (p)  Raffety  v.  Schojield,  1897,  1  Ch.  937. 

(q)  Green  v.  Low,  1856,  22  Beav.  625.  (r)  Supra,  p.  160. 

(s)  Edwards  v.  West,  1878,  7  C.  D.  858.  Cf.  Reynard  v.  Arnold,  1875, 
10  Ch.  386. 
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OPTION    TO    DETERMINE    LEASE. 

A  provision  is  frequently  inserted  in  leases  allowing  of 
the  lease  being  terminated  at  a  specified  time  or  times  by 
notice  given  by  one  party  to  the  other,  usually  by  the  lessee 
to  the  lessor.  In  the  absence  of  provision  on  the  subject 
such  an  option  is  exercisable  by  the  lessee  only  (w).  Hence, 
if  it  is  to  be  exercisable  by  the  lessor  also,  this  should  be 
expressly  stated  (x). 

COVENANT    FOR    RENEWAL. 

Leases  sometimes  contain  a  covenant  on  the  part  of  the 
lessor  for  renewal  of  the  lease  at  the  expiration  of  the 
term,  or  at  some  period  within  the  term  (y).  Usually  it  is 
expressed  that  the  new  lease  shall  be  subject  to  the  same 
covenants  as  the  old  lease,  but  such  a  stipulation  by  itself 
does  not  entitle  the  lessee  to  have  the  covenant  for  renewal 
again  inserted  so  as  to  give  him  a  right  to  a  perpetual 
renewal  (z).  The  Courts,  it  has  been  frequently  said,  lean 
against  construing  a  covenant  to  be  for  a  perpetual  renewal 
unless  such  an  intention  is  clearly  expressed  (a).  And  the 
intention  is  to  be  gathered  only  from  the  language  of  the 
deed;  the  construction  is  not  affected  by  the  acts  of  the 
parties,  as  where  a  renewal  has  already  been  several  times 
granted  (&).  The  covenant,  however,  will  be  construed  as 
perpetual  if  such  an  intention  is  apparent,  as  where  the 
lease  is  expressly  made  renewable  for  ever  (c),  or  where  the 
lessor  covenants  to  renew  at  any  time  when  requested  by 
the  lessee  (d),  or  where  the  covenant  is  for  renewal  with  the 

(u)  Infra,  p.  450. 

(x)  For  the  effect  of  words  purporting  to  make  the  exercise  of  the 
option  dependent  on  the  payment  of  rent  and  performance  of  covenants, 
see  supra,  p.  155,  and  Dav.  Conv.,  Vol.  V.,  Part  I.,  p.  341,  note  (c). 

(y)  See  Bogg  v.  Midland  By.  Co.,  1867,  4  Eq.  310.  As  to  a  right  of 
renewal  of  a  sub-lease,  see  infra,  p.  390. 

(»)  Tritton  v.  Foote,  1789,  2  Bro.  C.  C.  636  ;  Hyde  v.  Skinner,  1723, 
2  P.  Wms.  196. 

(a)  Baynham  v.  Guy's  Hospital,  1796,  3  Ves.  p.  298  ;  Moore  v.  Foley, 
1801,  6  Ves.  p.  237;  Iggulden  v.  May,  1804,  9  Ves.  p.  330;  Brown 
v.  Tighe,  1834,  2  CI.  &  F.  p.  416  ;  Swinburne  v.  Milburn,  1884,  9  App. 
Cas.  p.  850.     Cf.  Smyth  v.  Mangle,  1840,  7  CI.  &  F.  405. 

(b)  Baynham  v.  Gui/'s  Hospital,  supra;  Eaton  v.  Lyon,  1798,  3  Ves. 
p.  694  ;  Iggulden  v.  May,  supra. 

(c)  Citif  of  London  v.  Mitford,  1807,  14  Ves.  41  ;  Nicholson  v.  Smith, 
1882,  22  C.  D.  640. 

(d)  Copper  Mining  Co.  v.  Beach,  1823,  13  Beav.  478.  See  Furnival 
v.  Crew,  1744,  3  Atk.  83  ;  and  cf.  Brown  v.  Tighe,  supra. 
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same  covenants  "including  the  present  covenant "  (c).  If 
the  lessee  dies  within  the  term,  the  right  of  renewal  passes 
to  his  executors  (/). 

Before  the  end  of  the  term  the  lessee  must  give  formal  Conditions  of 
notice  of  his  intention  to  renew  (g).  Default  in  this 
respect  may  cause  him  to  forfeit  his  rights  under  the 
covenant  (It).  If  the  new  lease  is  to  be  granted  in  case  the 
covenants  in  the  lessee's  part  have  been  duly  performed  (i), 
or  upon  his  "  performing  and  observing  the  covenants  "  (k), 
such  performance  is  a  condition  precedent  to  renewal,  and 
if,  at  the  time  for  renewal,  there  is  a  breach  of  covenant, 
though  not  serious  (I) ,  the  right  to  renewal  is  lost.  But  if 
the  covenant  is  for  renewal  upon  payment  of  a  specified 
sum  of  money,  it  is  not  necessary  that  such  sum  should  be 
paid  before  the  end  of  the  term.  It  is  enough  if  it  is  paid 
when  the  new  lease  is  ready  for  execution  (in). 


PROVISO    FOR    RE-ENTRY. 

A  proviso  for  re-entry  on  non-payment  of  rent  or  non-  Provisoes  for 
performance  or  non-observance  of  any  of  the  covenants  by  re-entry- 
the  lessee  contained  in  the  lease  is  generally  inserted ;  but 
it  has  been  held  that  the  insertion  of  a  proviso  for  re-entry 
on  non-performance  or  non-observance  of  covenants  cannot 
be  insisted  on  where  a  lease  is  made  in  pursuance  of  an 
agreement  which  is  either  silent  as  to  the  provisions  to  be  con- 
tained in  the  lease,  or  provides  that  it  shall  contain  the  "usual 
provisions  "  (»).     And  though  a  proviso  for  re-entry  on  the 

(e)  Hare  v.  Burges,  1857,  4  K.  &  J.  45. 

(/)  Hyde  v.  Skinner,  1723,  2  P.  Wins.  196. 

(g)  Nicholson  v.  Smith,  1882,  22  C.  D.  640  ;  Harries  v.  Bryant,  1827, 

4  Russ.  89  ;   Wight  v.  E.  of  Hopetoun,  1864,  4  Macq.  729  ;  see  Bubery  v. 
Jervoise,  1786,  1  T.  R.  229. 

(h)  Bayly  v.  Corp.  of  Leominster,  1792,  1  Ves.  476;  Eaton  v.  Lyon, 
1798,  3  Ves.  690  ;  City  of  London  v.  Mitford,  supra;  though  relief  may  in 
some  cases  be  obtained  in  equity  against  failure  to  observe  the  require- 
ments of  renewal  :  E.  of  Boss  v.  IVorsop,  1740,1  Bro.  P.  C.  281  ;  Statham 
v.  Trustees  of  Liverpool  Bocks,  1830,  3  Y.  &  J.  565  ;  as  where  it  would, 
under  the  circumstances,  be  inequitable  for  the  lessor  to  insist  on  strict 
compliance  :  Hunter  v.  E.  of  Hopetoun,  1865,  13  L.  T.  130. 

(i)  Finch  v.  Underwood,  1876,  2  C.  D.  310  ;  Job  v.  Banister,  1856, 
2  K.  &  J.  374. 

(k)  Bastin  v.  Bidicell,  1881, 18  C.  D.  238.  Cf.  Thompson  v.  Guyon,  1831, 

5  Sim.  65.  (1)  Finch  v.  Underwood,  supra. 
(ra)  Nicholson  v.  Smith,  supra. 

(n)  Hodgkinson  v.  Crewe,  1875,  10  Ch.  622.     See  supra,  p.  154. 
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bankruptcy  of  the  lessee  (o),  or  on  his  contracting  a  debt  upon 
which  judgment  should  be  signed  and  execution  issue  (p),  is 
lawful,  yet  it  is  not  a  "  usual  provision  "  (q),  and  it  makes 
no  difference  that  the  subject-matter  of  the  lease  is  a 
public-house  (»■) .  The  law  on  the  subject  has  not  been 
altered  by  the  increased  facilities  for  obtaining  relief  against 
forfeiture  given  by  sect.  14  of  the  Conveyancing  Act,  1881  (s). 

Perhaps,  however,  a  power  of  re-entry  in  case  any  other 
business  than  that  of  a  licensed  victualler  is  carried  on 
upon  the  premises  is  usual  in  a  lease  of  a  public-house  (0- 

The  right  of  re-entry  does  not  depend  on  the  existence  of 
a  reversion.  Hence  it  may  exist  in  a  lessee  who  has 
assigned  his  whole  interest,  subject  to  a  right  of  re-entry 
on  breach  of  a  condition  (u).  A  right  of  entry  for  a  con- 
dition broken  is  not  assignable  under  8  &  9  Vict.  c.  106, 
s.  6,  that  enactment  referring  to  a  right  of  entry  in  an 
owner  kept  out  of  possession  (x) . 

It  is  not  essential  that  leases  containing  provisoes  or 
re-entry,  how  conditions  for  re-entry  should  be  made  by  deed  (y)  ;  or  that 
any  special  form  of  words  should  be  used  in  the  proviso. 
It  is  sufficient  if  it  appear  that  the  words  used  were 
intended  to  have  the  effect  of  creating  a  condition,  as,  "  it  is 
stipulated  and  conditioned  "  (z).  But  a  power  of  re-entry 
will  not  be  implied  from  mere  words  of  agreement  (a). 
Formerly  the  right  of  entry  could  not  be  reserved  to  a 
stranger  to  the   legal   estate  in  the  premises  (b),  but  the 

(o)  Roe  v.  Galliers,  1787,  2  T.  R.  133.  See  Church  v.  Browne,  1808, 
15  Ves.  p.  268. 

(p)  See  Davis  v.  Eijton,  1830,  7  Bing.  154.  As  to  the  construction  of 
provisoes  for  re-entry,  see  Doe  v.  Pritchard,  1833,  5  B.  &  Ad.  765  ;  Doe 
V.  Davies,  1834,  6  C.  &  P.  614  ;  1  Cr.  M.  &  R.  405  ;  Doe  v.  liees,  1838, 
4  Bing.  N.  C.  384  ;  Hunt  v.  Bishop,  1853,  8  Ex.  675. 

(q)  Hodqkinson  v.  Crowe,  1875,  10  Ch.  622  ;  Hyde  v.  Warden,  1877, 
3  Ex.  D.  73. 

(r)  Re  Lander  and  Bagleys  Contract,  1892,  3  Ch.  41  ;  Hampshire  v. 
Wiekens,  1878,  7  C.  D.  555.  Reliance  cannot  now  be  placed  on  Haines 
v.  Burnett,  1859,  27  Beav.  500,  which  was  to  the  contrary. 

(s)  Re  Anderton  and  Milner's  Contract,  1890,  45  C.  D.  476. 

(t)  Bennett  v.  Womack,  1828,  7  B.  &  C.  627. 

(u)  Doe  v.  Bateman,  1818,  2  B.  &  A.  168. 

(x)  Hunt  v.  Bishop,  1853,  8  Ex.  675  ;  Hunt  v.  Remnant,  1854,  9  Ex. 
(535.  (1/)  See  Hayne  v.  Cummings,  1864,  16  C.  B.  N.  S.  421. 

(z)  Doe  v.  Wait,  1828,  8  B.  &  C.  p.  315. 

(a)  Shaw  v.  Coffin,  14  C.  B.  N.  S.  372.  See  Crawley  v.  Price,  1875, 
L.  R,  10  Q.  B.  302. 

(b)  Litt.  s.  347  ;  Doc  v.  Lawrence,  1811,  4  Taunt.  23;  Saunders  v. 
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strictness  of  the  rule  has  been  modified  by  recent  statutes.  Who  may 
Under  8  &  9  Vict.  c.  106  (bb),  s.  5,  the  benefit  of  a  condition  ofperJvegfit 
or  covenant  in  an  indenture  respecting  any  tenements  or 
hereditaments  may  be  taken  by  a  person  not  named  a 
party  to  the  indenture  ;  and  under  sect.  10  of  the  Convey- 
ancing Act,  1881  (c),  every  condition  of  re-entry  contained  in 
a  lease  is  to  be  annexed  and  incident  to,  and  to  go  with,  the 
reversionary  estate  in  the  land  or  in  any  part  thereof  imme- 
diately expectant  on  the  term  granted  by  the  lease,  and  is  to 
be  capable  of  being  enforced  and  taken  advantage  of  by  the 
person  from  time  to  time  entitled,  subject  to  the  term,  to  the 
income  of  the  land  leased.  Apparently  the  phrase  "  person 
entitled  to  the  income  "  includes  the  beneficial  owner. 

The  words  which  were  formerly  inserted  in  provisoes  for  Forcible 
re-entry,  authorizing  the  lessor  to  effect  a  forcible  entry  and  re-entl7- 
eject  the  lessee  (</),  are  void  as  giving  a  licence  to  commit  a 
crime  (e). 

It  is  sometimes  said  that  provisoes  for  re-entry  are  to  be  Construction 
construed  strictly  (J) ,  but  before  any  such  rule  is  applied  j£-PreJeirtry. 
the  meaning  of  the  proviso  must  be  ascertained  by  a  proper 
consideration  of  the  language  used.  Conditions  of  this 
nature  are  entitled  neither  to  favour  nor  disfavour,  whether 
they  are  to  create  a  forfeiture  or  continue  an  estate ;  but  a 
fair  construction  is  to  be  put  upon  them  according  to  the 
apparent  intent  of  the  contracting  parties  (g).  It  must  be 
clear  that  the  condition  was  meant  to  include  the  covenant 
for  breach  whereof  the  right  of  re-entry  is  claimed  (/<),  and 
that  there  has  been  a  breach  of  covenant  (i) ;  but  the 
question  of  breach  or  no  breach  must  be  determined  by 
reference  to  the  rules  which  prevail  in  construing  ordinary 
contracts  between  party  and  party  (A). 

Merryiceather,  1865,  3  H.  &  C.  902  ;  Doe  v.  Goldsmith,  1832,  2  Cr.  &  J. 
674.     See  Doe  v.  Adams,  1832,  ib.  232. 

(bb)  The  Eeal  Property  Act,  1845.  ^     (c)  44  &  45  Vict.  c.  41. 

(d)  See,  for  instance,  the  proviso  in  Kavanaqh  v.  Gudge,  1844,  7  M.  &  Gr. 
316.  (e)  Edicick  v.  Hawkes,  1881,  18  C.  D.  199,  208.     Infra,  p.  518. 

(/)  See  Doe  v.  Godwin,  1815, 4  M.  &  S.  p.  269  ;  Doe  v.  Marchetti,  1831, 
1  B.  &  Ad.  715,  720. 

(g)  Per  Lord  Ellenborough,  C.J.,  in  Goodtitle  v.  SaviUe,  1812,  16  East, 
p.  95  ;  Doe  v.  Elsam,  1828,  Moo.  &  M.  189  ;  Doe  v.  Gladwin,  1845, 
6  Q.  B.  p.  961.  (h)  Croft  v.  Lumley,  1858,  6  H.  L.  C.  p.  693. 

(i)  West  v.  Dobbs,  1870,  L.  R.  5  Q.  B.  460.  See  per  Cotton,  L.J.,  in 
Corp.  of  Bristol  v.  Westcott,  1879,  12  C.  D.  p.  467. 

(k)  Croft  v.  Lumley,  supra. 
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Re-entry  on* 
breach  of 
negative 
covenant. 


Construction 
of  particular 
provisoes  (?•)• 


In  cases  of  doubt,  however,  the  principle  of  the  rule  that 
the  words  of  a  covenant  must  be  taken  against  the  covenantor 
applies  more  strongly  to  a  proviso  for  re-entry,  which  con- 
tains a  condition  that  destroys  or  defeats  the  estate  (I). 
Where  a  proviso  is  insensible,  it  seems  that  the  Courts  will 
not  find  out  a  meaning  for  it  (m). 

It  was  suggested  in  West  v.  Dobb  (n)  that  a  proviso  of 
re-entry  could  not  apply  to  a  breach  of  a  negative  covenant, 
and  if  the  proviso  simply  provides  for  re-entry  on  non- 
performance of  the  covenants  in  the  lease,  it  seems  that  this 
is  correct  (o).  But  a  proviso  for  re-entry  if  the  lessee  shall 
not  perform  and  keep  the  covenants  is  wide  enough  to  cover 
breaches  of  negative  covenants  (p),  and  this  is  the  case 
generally  where  the  proviso  is  aimed  at  non-observance  as 
well  as  non-performance  (q) . 

Proviso  for  re-entry  for  breach  of  covenants  "  hereinafter 
contained."  The  lessor  cannot  re-enter  for  breach 
of  a  covenant  placed  before  the  proviso  in  the  lease, 
although  there  are  no  covenants  by  the  lessee  after 
the  proviso  (s). 
Proviso  for re-entry  if  the  lessee  shall  "do  or  cause  to  be 
done  any  act,  matter  or  thing  whatsoever  contrary  to 
or  in  breach  of  any  one  or  more  of  the  covenants." 
Does  not  apply  to  a  breach  of  a  covenant  to  repair, 
the  omission  to  repair  not  being  an  act  done  within 
the  meaning  of  the  proviso  (t). 
Proviso  for  re-entry  if  the  lessee  "  shall,  by  the  space  of 
thirty  days  next  after  notice  for  that  purpose,  make 
default  in  the  performance  of  any  or  either  of  the 
clauses  or  agreements  herein  contained."  Does  not 
aPPty  to  the  breach  of  a  covenant  not  to  allow 
alterations  in  the  premises,  or  permit  new  buildings 
to  be  made  upon  them  without  permission  (u). 
Proviso  for  re-entry  "if  the  lessee  shall  make  default  in  the 

(I)  Per  Lord  Tenterden,  C.J.,  in  Doe  v.  Stevens,  1832, 3  B.  &  Ad.  at  p.  303. 
(m)  Doe  v.  Carew,  1841,  2  Q.  B.  317.  («)  1870,  L.  B.  5  Q.  B.  460. 

(o)  Hi/de  v.  Warden,  1877,  3  Ex.  D.  p.  82,  per  Brett,  C.J.  ;  Ecans  v. 
Davis,  1878,  10  C.  D.  p.  761,  per  Fry,  J. 

(]))  Evans  v.  Davis,  supra.       (q)  Timms  v.  Baker,  1883,  49  L.  T.  106. 
(/•)  As  to  proviso  for  re-entrv  on  assignment,  see  infra,  Ch.  V. 
(s)  Doe  v.  Godwin,  1815,  4  M.  &  S.  265. 
it)  Doe  v.  Stevens,  1832,  3  B.  &  Ad.  299. 
[u)  Doe  v.  Marchetti,  1831,  1B.&  Ad.  715. 
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performance  of  all  or  any  of  the  covenants  which  on 
his  part  are  or  ought  to  he  observed,  performed  or 
kept."  Applies  to  and  forbids  the  breach  of  a 
negative  as  well  as  a  positive  covenant  (x). 

Proviso  for  re-entry  if  the  lessee  shall  li  be  duly  found  and 
declared  a  bankrupt."  Does  not  apply  where  the 
tenant  is  found  and  declared  a  bankrupt  without  a 
proper  petitioning  creditor's  debt(#). 

Proviso  for  re-entry  "  if  the  lessee,  his  executors,  adminis- 
trators or  assigns,  shall  become  bankrupt."  Kefers 
only  to  the  bankruptcy  of  the  person  who  for  the 
time  being  is  possessed  of  the  term,  and  there  is 
no  forfeiture  on  the  bankruptcy  of  the  original  lessee 
after  assignment  by  him  (z) . 

Proviso  for  re-entry  if  the  lessee,  Jiis  executors,  adminis- 
trators or  assigns,  should  become  bankrupt  or  insolvent, 
dfrc.  The  right  of  re-entry  accrues  on  the  bank- 
ruptcy of  the  survivor  of  certain  executors  to  whom 
the  tenant,  dying  during  the  term,  has  bequeathed 
the  premises  on  trust  (a). 

Proviso  for  re-entry  if  the  lessee  shall  "  happen  to  become 
insolvent  and  unable  in  circumstances  to  goon  ivithtJie 
management  of  the  farm."  It  was  doubtful  whether  the 
attainder  of  the  tenant  was  a  forfeiture  of  the  lease  (b) . 

Proviso  for  re-entry  "  in  case  the  term  of  years  hereby  granted 
shall  be  extended  or  taken  in  execution."  Seizure  by 
the  sheriff  under  a  writ  of  extent  against  the  lessee 
at  the  suit  of  the  Crown  is  a  taking  in  execution 
within  this  proviso  (c) . 

Proviso  in  a  demise  to  a  company  for  re -entry  if  the 
company  "shall  be  wound  up  voluntarily  or  by  com- 
pulsion or  otherwise  under  the  provisions  of  any  Act  of 
Parliament."  The  right  of  re-entry  accrues  on  the 
making  of  the  winding-up  order,  and  is  not  deferred 

(x)  Croft  v.  Lumley,  1858,  6  H.  L.  C.  672.  And  as  to  breach  of 
negative  covenants,  see  supra,  p.  166. 

(y)  Doe  v.  Ingleby,  1846,  15  M.  &  W.  465. 

(z)  Smith  v.  Gronow,  1891,  2  Q.  B.  394.  Provisoes  of  this  nature  run 
with  the  land  :  Williams  v.  Earle,  1868,  L.  R.  3  Q.  B.  p.  749 ;  Horsey 
Estate,  Lim.  v.  Steiger,  1899,  2  Q.  B.  79. 

(a)  Doe  v.  David,  1834,  1  Cr.  M.  &  R.  405  ;  6  C.  &  P.  614. 

(b)  Doe  v.  Pritchard,  1833,  5  B.  &  Ad.  765. 

(c)  Rex  v.  Topping,  1825,  M'Clel.  &  Y.  544. 
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till  the  end  of  the  winding-up  (d)  ;  and  it  accrues 
upon  a  voluntary  liquidation,  although  the  liquidation 
is  effected  merely  for  the  purpose  of  reconstrution(e). 

Proviso  for  re-entry  "if  the  tenant  shall  make  default  in 
payment  of  the  rent,  or  any  part  thereof ,  within  twenty- 
one  days  after  the  same  shall  have  become  due,  being 
demanded."  Before  the  landlord  can  enforce  his 
right  of  re-entry,  the  rent  must  have  been  in  arrear 
for  twenty-one  days,  and  demand  must  be  made 
after  the  end  of  that  period.  The  demand  need  not, 
however,  be  accompanied  with  the  formalities 
required  for  a  common  law  demand  of  rent  (/). 

Proviso  for  re-entry  "  in  case  of  breach  of  any  of  the 
agreements  herein  contained  "  (in  a  written  agreement 
whereby  premises  are  let  for  a  term,  "  at  and  under  the 
rent  of  80/.").  The  lessor  may  re-enter  for  non- 
payment of  rent,  although  there  is  no  express 
agreement  to  pay  rent  if) . 

Proviso  for  re-entry  upon  breach  of  any  of  the  covenants, 
enumerating  all  the  covenants  except  a  covenant  not  to 
carry  off  hay,  dec,  under  a  penalty  of  51.  per  ton.  The 
meaning  is,  that  if  the  hay  be  removed  without  pay- 
ment of  that  sum,  the  right  of  re-entry  shall  accrue  (h) . 

Proviso  for  re-entry  if  the  tenant  does  not  execute  certain 
repairs  to  the  satisfaction  of  the  surveyor  of  the  lessor. 
It  is  sufficient  if  those  who  try  the  cause  think  that 
the  surveyor  ought  to  have  been  satisfied  with  the 
repairs  which  are  done,  and,  although  he  is  not  in 
fact  satisfied,  no  forfeiture  will  be  incurred  (i). 

Proviso  for  re-entry  "in  case  no  sufficient  distress  can  be 
found  upon  the  premises.'"  Search  for  distrainable 
goods  must  be  made  in  every  part  of  the  premises  (A). 

(d)  General  Share  and  Trust  Co.  v.  Wetlexj  Brick  Co.,  1882,  20  C.  D.  260. 

(e)  Horsey  Estate,  Lim.  v.  Steiger,  1898,  2  Q.  B.  259  ;   1899,  2  Q.  B.  79. 
(/)  Phillips  v.  Bridge,  1873,  L.  R.  9  C.  P.  48,  53.     So  where  the 

expression  is  "  legally  demanded,"  Thorp  v.  Hunt,  1886,  W.  N.  p.  96.  Cf. 
Manserv.  Dix,  1857, 8  D.  M.&  G.  703.  As  to  the  formalities  of  the  common 
law  demand,  see  infra,  p.  466  ;  1  Wms.  Saund.  ed.  1871,  p.  434  ;  Doe  v. 
Boa-ditch,  1846,  8  Q.  B.  973. 

(r/)  Doe  v.  Kneller,  1829,  4  C.  &  P.  3. 

(h)  Doe  v.  Jepson,  1832,  3  B.  &  Ad.  402,  403. 

(i)  Doe  v.  Jones,  1848,  2  C.  &  K.  743. 

(k)  Rees  v.  King,  1800,  Forrest,  19. 
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Proviso  for  re-entry  "  if  and  whenever  "  any  one  quarter's 
rent  shall  be  in  arrcar  for  twenty-one  days,  and  no 
sufficient  distress  can  be  levied.  When  three  quarters' 
rent  was  in  arrear,  the  landlord  distrained,  and  after 
sale  of  the  distress  there  remained  due  more  than  one 
quarter's  rent.  Held,  that  the  landlord  was  entitled 
to  recover  possession,  the  two  conditions  existing 
when  the  action  was  brought  (I). 

Proviso  for  re-entry  "  if  the  lessee  shall  commit  waste 
to  the  value  of  10s."  The  waste  contemplated  in 
the  proviso  is  waste  producing  an  injury  to  the 
reversion  (m). 

Proviso  for  re-entry  in  default  of  making  it  appear,  by  a 
good  and  sufficient  certificate,  that  a  certain  person  in 
a  foreign  country  is  living.  The  fact  cannot  be 
properly  certified  by  hearsay,  or  presumptive 
evidence  (n). 

Sometimes  there  is  inserted  in  a  lease  a  proviso  enabling   Power  to 

T  j  •  1'GSUIllG  DOSSPS 

a  lessor  to  resume  possession  of  any  portion,  or  certain  sjon  0f  part ' 
specified  portions,  of  the  demised  land  on  giving  notice  to  of  demised 

iii  premises. 

the  lessee. 

Proviso  empowering  the  lessor  to  resume  any  portion  of  the  Construction 
demised  land  which  may  be  required  for  the  purpose  of  in° 
"  building,  planting,  acccommodation  or  otherwise.'''' 
The  words  or  otherwise  must  be  held  to  refer  to  some 
purposes  of  the  same  character  as  those  before 
specified,  and  the  proviso  will  not  enable  the  lessor 
to  resume  a  portion  of  the  land  for  the  purpose  of 
conveying  it  to  a  railway  company  (o) . 

Proviso  giving  the  lessor's  son  power  to  take  the  demised 
house  for  himself  when  he  comes  of  age.  The  son 
must  make  his  election  in  a  reasonable  time  after  he 
comes  of  age.    The  delay  of  a  year  is  unreasonable  (p) . 

Covenant  that  if  lessor  shall  be  desirous,  during  the  term, 
to    take   all   or   any  part   of   the    land  for   building 

(I)  Shepherd  v.  Bcrqer,  1891,  1  Q.  B.  597. 
(m)  Doe  v.  Bond,  1826,  5  B.  &  C.  855. 
(n)  Bundle  v.  Lory,  1837,  6  A.  &  E.  218. 

(o)  Johnson  v.  Edgware,  Highgate  and  London  By.  Co.,  1866',  35  Beav. 
480. 

(p)  Doe  v.  Smith,  1788,  2  T.  R.  436. 
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thereon  it  shall  he  lawful  for  her  to  enter  vpon  all  or 
any  part  to  make  such  buildings  as  she  shall  think 
proper,  and  to  do  all  necessary  acts  without  interruption 
by  the  lessee,  provided  the  lessor  give  six  months' 
notice  of  such  intention.  This  is  not  merely  a. 
covenant  that  the  lessor  may  come  upon  the  land 
in  order  to  build  upon  it,  but  she  may  take  the 
whole  of  the  land  back  for  the  purpose  of  building  (q). 
Stipulation  in  an  agreement  to  let  (in  which  there  ivas  no 
clause  of  re-entry)  that  in  case  the  landlord  should 
/cant  any  part  of  the  demised  land  to  build,  or  other- 
wise, the  lessee  will  give  iip  that  part  on  a  proportionate 
abatement  being  made  in  the  rent,  the  fences  being  paid 
for  and  six  months'  notice  being  given.  This  is  a 
covenant  and  not  a  condition  operating  in  defeasance 
of  the  estate  (r). 

(4)  Stamps  on  Leases. 

An  instrument  in  writing  (s)  or  under  seal  which  operates 
as  a  lease  must  bear  a  stamp  to  be  calculated  according  to 
the  scale  subsequently  set  out  (t).  But  the  duty  is  only 
chargeable  when  there  is  an  absolute  demise  (or  agreement 
for  demise)  of  the  premises  (u) .  A  mere  acknowledgment  of 
an  antecedent  tenancy  does  not  require  a  lease  stamp  (.r) . 

Stamp  Leaser-                                                                               £    s.  <L 

Act  18(.tl  (1)  F°r  any  definite  term  not  exceeding  a  year  : 
Schedule.  Of  any  dwelling-house   or  part  of  a  dwelling- 
Amount  of  house  at  a  rent  not  exceeding  the  rate  of  10/. 
duty.                                             per  annum 0     0     1 

(</)  Doe  v.  Abel,  1814,  2  M.  &  S.  541,  549.  See  Doe  v.  Kennard,  1848, 
12  Q.  B.  244. 

(r)  Doe  v.  Phillips,  1824,  2  Bing.  13. 

(s)  Although  the  lease  might  have  been  made  by  parol  :  Prosser 
v.  Phillips,  Bull.  N.  P.  269. 

(t)  As  to  when  an  adhesive  stamp  may  be  used,  see  Stamp  Act,  1891, 
s.  78 ;  and  see  sects.  7  and  8. 

(u)  See  Conservators  of  Hirer  Thames  v.  Comm.  of  Inland  Revenue,  1886, 
18  Q.  B.  D.  279.  A  written  proposal  as  to  a  particular  point,  pending 
negotiations  for  a  lease,  may  be  given  in  evidence  without  a  stamp  : 
Bethell  v.  Blencowe,  1841,  3  M.  &  Gr.  119. 

(x-)  Eagleton  v.  Gutteridge,  1843,  11  M.  &  W.  465.  See  Hill  v.  Puimm, 
1843,  5  M.  &  Gr.  789  ;  and  as  to  admission  of  a  tenancy  on  sufferance, 
see  Barry  v.  Goodman,  1837,  2  M.  &  W.  768. 

(y)  The  term  as  used  here  does  not  apply  to  a  lease  of  chattels,  and 
an  agreement  for  the  use  of  telephone  wires  reserving  an  annual  payment 
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For  any  definite  term  less  tlian  a  year —  £    s.    d. 

(a)  Of  any  furnished  dwelling-house  or  apartments 

where  the  rent  for  such  term  exceeds  25/.  (:;)  .026 


(b)  Of  any  lands  or  tenements,  except  or  otherwise 
than  as  aforesaid     ..... 


The  game  duty 

as*  a  lease  for 
a  year  at  the 
rent  reserved 
fur  the  defi- 
nite term. 


Hie  same  duty 
an  a  convey- 
ance on  a  sal.' 
for  the  same 
considera- 
tion (6). 


(3)  For  any  other  definite  term  or  for  any  indefinite  term — 

Of  any  lands  or  tenements  : 

Where  the  consideration,  or  any  part  of  the  con- 
sideration, moving  either  to  the  lessor  or  to  any 
other  person  (a),  consists  of  any  money,  stock 
or  security  : 

In  respect  of  such  consideration 

Where  the  consideration  or  any  part  of  the 
consideration  is  any  rent  : 

is  chargeable  as  a  bond,  covenant  or  instrument  constituting  a  principal 
security  :  Jones  v.  Comm.  of  Inland  Revenue,  1895,  1  Q.  B.  pp.  492, 
493  ;  National  Telephone  Vo.  v.  Comm.  of  Inland  Revenue,  1899,  1  Q.  B. 
250. 

(:;)  The  duty  under  (1),  and  also  that  on  a  lease  of  any  furnished 
dwelling-house  or  apartments  for  any  definite  term  less  than  a  year,  may 
be  denoted  by  an  adhesive  stamp,  sect.  78  (1). 

(a)  Hence  where  a  builder  sells  a  house,  and  the  lease  is  taken  direct 
from  the  ground  landlord  to  the  purchaser,  the  lease  must  show  the 
purchase-money  paid  to  the  builder.  See  Att.-Gen.  v.  Brown,  1849, 
3  Ex.  662.  The  statute  55  Geo.  3,  c.  184,  s.  8,  requiring  the  considera- 
tion to  be  set  out,  and  imposing  an  ad  valorem  duty  on  the  consideration, 
applied  only  to  the  case  of  a  consideration  passing  between  the  lessor 
and  the  lessee  :  Boone  v.  Mitchell,  1822,  1  B.  &  C.  18,  20. 

(J>)  I.e. — Where  the  amount  or  value  of  the  consideration 
for  the  sale  does  not  exceed  51.   .... 
Exceeds   51.  and  does  not  exceed  101.     . 


10/. 
151. 

201. 

251. 

501. 

75/. 
100/. 
125/. 
150/. 
175/. 
200/. 
225/. 
250/. 
275/. 
300/. 


15/. 
20/. 
25/. 

50/. 

75/. 
100/. 
125/. 
150/. 
175/. 
200/. 
225/. 
250/. 
275/. 
300/. 


£ 

s. 

d. 

0 

0 

6 

0 

1 

0 

0 

1 

6 

0 

2 

0 

0 

2 

6 

0 

5 

0 

0 

7 

0 

0 

K) 

0 

0 

12 

6 

0 

15 

0 

0 

17 

6 

1 

0 

0 

1 

2 

6 

1 

5 

0 

1 

~ 

6 

1 

10 

0 

For  every  50/.,  and  also  for  any  fractional  part 
of  50/.,  of  such  amount  or  value 
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In  respect  of  such  consideration  : 

If  the  rent  (r),  whether  reserved  as  a  yearly 
rent  or  otherwise,  is  at  a  rate  or  average 
rate  (d)  : 


If  the  term 
does  not 
exceed  35 


If  the  term 
exceeds  35 
years,  but 
does  not 
exceed  100 
years. 


£    s.    d.  £    s.    d. 


Not  exceeding  5/.  per  annum    0     0     6    0     3 
Exceeding — 

5/.  and  not  exceeding  10/. 


0 


10/.         „  „  15/. 

15/.         „  „  20/. 

20/.         „  „  25/. 

25/.         „  „  50/. 

50/. 

75/. 
100/. 

For  every  full  sum  of  50/., 
and  also  for  any  fractional 
part  of  50/.  thereof    . 


0 

1 

0  ! 

0 

1 

6  | 

0 

2 

0 

0 

2 

6  ! 

0 

5 

0 

0     6  0 

0     9  0 

0  12  0 

0  15  0 

I    1   10  0 

2     5  0 


75/.  i076 
100/.  !  0  10     0    3     0 


0     5     0 


1   10     0 


If  the  term 
exceeds 
100  years. 


£    s.  d. 

0     6  0 

0  12  0 

0  18  0 

1  4  0 
1   10  0 

3  0  0 

4  10  0 
6     0  0 


3     0     0 


(4)  Of  any  other  kind  whatsoever  not  hereinbefore  described     0  10     0 


Lease  in 
pursuance  of 
stamped 
agreement, 
sect.  75  (2). 


Special 
provisions 


A  lease  made  subsequently  to,  and  in  conformity  with, 
an  agreement  for  a  lease  of  any  lands  or  tenements  for  any 
term  not  exceeding  thirty-five  years,  or  for  any  indefinite 
term,  duly  stamped,  requires  a  stamp  of  6(7.  only  (e). 

For  special  provisions  as  to  the  amount  of  duty  in  the  case 
of  produce  and  penal  rents,  and  on  certain  ecclesiastical 
leases,  see  sects.  76,  77  ;  as  to  exemption  of  Crown  leases  in 
the  Forest  of  Dean,  24  &  25  Vict.  c.  40,  s.  22 ;  of  leases  by 
the  Commissioners  of  Works,  Stamp  Act,  1891,  Schedule, 
General  Exemptions  ;  by  the  Commissioners  of  Woods  and 
Forests,  10  Geo.  4,  c.  50,  s.  77 ;  Crown  Lands  Acts,  1851 
(14  &  15  Vict.  c.  42),  s.  2 ;  as  to  foreshores,  Crown  Lands 
Act,  1866  (29  &  30  Vict.  c.  62),  s.  10;  as  to  licences  for 
minerals  in  the  Duchy  of  Cornwall,  7  &  8  Vict.  c.  65,  s.  43. 
Mining  leases.  The  Stamp  Act,  1891,  makes  no  special  provision  for  the 
duty  to  be  paid  on  mining  leases  containing  reservations  of 

(c)  I.e.  the  ascertainable  rent,  whether  the  amount  is  stated  or  not  : 
Parry  v.  Deere,  1836,  5  A.  &  E.  551.  See  Wilson  v.  Smith,  1844,  12 
M.  &  W.  401. 

(d)  As  to  the  stamp  before  1871,  see  Pearson  v.  Comm.  of  Inland 
Revenue,  1868,  L.  R,  3  Ex.  242. 

(c)  Supra,  p.  117. 
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footage  or  acreage  rents  (/),  or  royalties,  varying  with  the 
amount  of  minerals  won.  Sums  of  money  so  reserved  are 
in  the  nature  of  rent,  not  of  purchase-money  (//) .  In  respect 
of  the  varying  rent  a  stamp  duty  of  10s.  is  payable,  and  in 
addition  ad  valorem  duty  is  payable  on  any  minimum  or 
dead  rent  that  may  be  reserved  (h). 

All  the  facts  and  circumstances  affecting  the  liability  of   stamp  Act. 
any  instrument  to  duty,  or  the  amount  of  the  duty  with  18910),  s.  5. 
which  any  instrument  is  chargeable,  are  to  be  fully  and  ScmnSances 
truly  set  forth  in  the  instrument ;  and  every  person  who,  affecting  duty 
with  intent  to  defraud  her  Majesty—  t0  be  set  forth> 

(1)  Executes  any  instrument  in  which  all  the  said  facts 

and  circumstances  are  not  fully  and  truly  set 
forth ;  or 

(2)  Being  employed  or  concerned  in  or  about  the   pre- 

paration of  any  instrument,  neglects  or  omits  fully 
and  truly  to  set  forth  therein  all  the  said  facts 
and  circumstances  ; 

shall  incur  a  fine  of  ten  pounds. 

The  misstatement  of  the  consideration,  though  it  subjects  Effect  of  mis- 

the  parties  to  the  lease,  and  the  solicitor  preparing  it,  to  statement  of 

.  con.sici6rn.t  ion . 

penalties,  does  not  avoid  the  instrument  (k).  Nor  is  the 
penalty  enforceable  if  the  duty  actually  paid  is  that  which 
would  have  been  payable  if  all  the  facts  and  circumstances 
had  been  truly  set  forth  in  the  instrument  (I). 

Under  sect.  4  an  instrument  relating  to  several  distinct  instrument 
matters  is  to  be  charged  separately  with  duty  in  respect  of  plating  to 
each  of  the  matters.     But  no  further  stamp  is  necessary  by  matters. 
reason  of  the  lease  containing  a  covenant  to  build,  or  any 
covenant  relating  to  the  matter  of  the  lease  (It).     If  a  lease 

(/)  See  MacSwinney  on  Mines,  2nd  ed.  pp.  234,  554. 

(g)  Burrs  v.  Lee,  1864,  33  L.  J.  Ch.  437. 

(h)  See  Alpe's  Stamp  Duties,  6th  ed.  p.  151.     (i)  54  &  55  Vict.  c.  39. 

(k)  Doe  v.  Hobson,  1823,  3  D.  &  E.  186  ;  Robinson  v.  Macdonnell,  1816, 
5  M.  &  S.  at  p.  234 ;  Duck  v.  Braddyll,  1824,  13  Price,  p.  469  ;  Steer 
v.  Cowley,  1863,  14  C.  B.  N.  S.  p.  357  :  decided  on  similar  provisions  in 
48  Geo.  3,  c.  149. 

(I)  Alpe's  Stamp  Duties,  6th  ed.  p.  21.  Previously  to  1871  the  amount 
of  the  duty  was  regulated  by  the  consideration  or  rent  expressed  to  be 
paid,  and  not  by  that  which  was  actually  paid  :  Doe  v.  Lewis,  1830,  10 
B.  &  C.  673  ;  Duck  v.  Braddyll,  supra.  Under  the  Stamp  Act,  1870,  and 
the  present  Act,  it  is  the  actual  consideration  which  determines  the 
stamp.  See  Schedule,  tit.  Conveyance  ;  compare  judgment  in  Doe  v. 
Lewis,  10  B.  &  C.  p.  675.  (II)  Sect.  77  (2). 
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Lease  with 
option  of 
purchase. 


Guarantee  for 

rent. 


contains  a  demise  of  two  subject-matters  and  reserves  two 
rents,  but  the  letting  is  to  the  same  person  and  is  one  trans- 
action, one  ad  valorem  stamp  on  the  aggregate  amount  of  both 
rents  is  sufficient  (m).  But  if  the  power  of  re-entry  and  dis- 
tress in  respect  of  rent  owing  for  a  particular  parcel  is 
restricted  to  that  parcel  only,  it  appears  that  the  Eevenue 
authorities  regard  the  instrument  as  separate  leases,  and 
claim  that  separate  duties  are  payable  (n).  A  lease  of  several 
pieces  of  land  to  different  persons  is  liable  to  ad  valorem  duty 
on  the  separate  rents  (o),  and  if  it  bears  only  one  stamp 
evidence  is  admissible  to  show  to  which  name  the  stamp  is 
to  be  allocated  (p). 

If  a  certain  rent  is  reserved  for  a  house  and  land,  and  by  a 
separate  reservation  in  the  same  lease  another  rent  is  made 
payable  for  furniture  and  fixtures,  an  ad  valorem  stamp  on 
the  rent  of  the  house  and  land  only  is  not  sufficient  (q). 
And  where  a  lease  contains  a  contract  for  the  sale  of 
fixtures,  the  instrument  must  be  stamped  in  respect  both 
of  the  lease  and  the  contract  (r).  Consequently  it  cannot 
be  given  in  evidence  to  prove  the  value  of  the  fixtures  unless 
it  has  a  lease  stamp,  although  it  has  an  agreement  stamp  (?•). 

A  lease  containing  an  agreement,  giving  the  lessee  the 
option  of  purchasing  the  premises  demised  for  a  specified 
sum,  requires  only  a  lease  stamp  (s)  ;  unless  the  agreement 
to  purchase  relates  to  other  premises  besides  those  which 
are  the  subject  of  the  lease,  in  which  case  an  agreement 
stamp  also  will  be  necessary  (t). 

"Where  a  stranger  covenants  in  the  lease  for  payment  of 
rent,  the  instrument  is  sufficiently  stamped  as  a  lease  only, 
the  covenant  being  part  of  the  consideration  for  granting 
the  lease  (u). 

(m)  Boase  v.  Jackson,  1822,  3  Br.  &  B.  185  ;  Blount  v.  Pearman,  1834, 
1  Bing.  N.  C.  408  ;  Parry  v.  Deere,  1836,  5  A.  &  E.  551  ;  Beg.  v. 
Hockworthy,  1837,  7  A.  &  E.  492.       («,)  Alpe's  Stamp  Duties,  6th  ed.  p.  152. 

(o)  Doe  v.  Day,  1811,  13  East,  241.  See  Cooper  v.  Flynn,  1841, 
3  Ir.  L.  B.  473.  (p)  Doe  v.  Day,  supra. 

(q)  Coster  v.  Cowling,  1831,  7  Bing.  456. 

(/•)  Corder  v.  Drakefurd,  1811,3  Taunt.  382.  See  Clayton  v.  Burtenshaw, 
1826,  5  B.  &  C.  41  ;  and  ef.  Wick  v.  Hodgson,  1827,  12  Moo.  213; 
Horsfall  v.  Hey,  1848,  2  Ex.  778. 

(s)   Worthington  v.  Warrington,  1848,  5  C.  B.  635. 

(f\  See  Lovelock  v.  Franklyn,  1846,  8  Q.  B.  371. 

(«')  Price  v.  Thomas,  1831,  2  B.  &  Ad.  218.  But  it  has  been  held 
otherwise  where  there  was  a  guarantee  for  payment  of  penalties  :  Wharton 
v.  Walton,  1845,  7  Q.  B.  474. 
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A  lease  upon  which  ad  valorem  duty  is  payable  must,  Time  of 
unless  the  duty  may  be  denoted  by  an  adhesive  stamp,  be  stamPms- 
stamped  within  thirty  days  after  it  is  first  executed,  or  after 
it  has  been  first  received  in  the  United  Kingdom,  in  case  it 
is  first  executed  out  of  the  United  Kingdom,  unless  it  has 
been  submitted  for  adjudication.  If  it  has  been  submitted 
for  adjudication,  it  must  be  stamped  within  fourteen  days 
after  notice  of  the  assessment  (x). 

A  lease   the  duty  upon  which  may  be  denoted   by  an  stamping 
adhesive  stamp  must  be  stamped  at  the  time  of  execution  (y).  after  date" 

After  these  periods  a  lease  cannot  in  general  be  stamped 
without  payment  of  a  penalty,  but  the  Commissioners  may, 
if  they  think  fit,  at  any  time  mitigate  or  remit  any  penalty 
payable  on  stamping  (z).  In  the  case,  however,  of  leases 
the  duty  on  which  may  be  denoted  by  adhesive  stamps, 
since  a  penalty  is  imposed  for  non-stamping  on  execution,  the 
Commissioners  usually  decline  to  stamp  them  after  execution 
without  inflicting  the  penalty  under  sect.  15  (a).  The  date 
of  the  instrument  is  accepted  as  prima  facie  evidence  of 
the  date  of  execution,  but  any  alteration  or  erasure  of  the 
date  must  be  explained  by  a  statutory  declaration  (//). 

The  want  of  a  proper  stamp  (c)  does  not  invalidate  the  insufficiency 
lease,  but  makes  it  inadmissible  in  evidence  (d),  except  on  ofstamP- 
payment  of  penalties (<?),  for  any  purpose  whatever  (/').  A 
new  trial  will  not  be  granted  by  reason  of  the  ruling  of  a 
judge  that  the  stamp  on  a  document  is  sufficient,  or  that  it 
does  not  require  a  stamp  (g).  Upon  a  sale  of  property  sub- 
ject to  a  yearly  tenancy  under  an  agreement  in  writing,  the 
purchaser  is  entitled  to  have  the  agreement  stamped  at  the 
vendor's  expense  (h). 

(x)  Stamp  Act,  1891,  s.  15.  (y)  Sect.  78. 

(z)  Sect,  15  (3)  (b),  as  amended  by  sect.  15  of  the  Finance  Act,  1895 
(58  &  59  Vict.  c.  16). 

(a)  Alpe's  Stamp  Duties,  6th  ed.  p.  45.  (b)  lb.,  p.  46. 

(c)  See  Stamp  Act,  1891,  s.  14  (4).  The  sufficiency  of  the  stamp 
depends  on  the  law  at  the  time  of  execution  without  regard  to  nominal 
date  :  Clarke  v.  Roche,  1877,  3  Q.  B.  D.  170. 

(d)  See  Turner  v.  Power,  1828,  7  B.  &  C.  625  ;  and  the  judge  is  bound 
to  reject  it  :  Boivker  v.  Williamson,  1889,  5  T.  L.  R.  382. 

(e)  Stamp  Act,  1891,  s.  14  (1). 

(/)  Cf.  Matheson  v.  Boss,  1849,  2  H.  L.  C.  p.  300. 
(g)  R.  S.  C.  1883,  Ord.  39,  r.  8  ;  Blewitt  v.  Tritton,  1892,  2  Q.  B.  327. 
And  similarly  in  the  county  court  :  Manderv.  Bidgxcay,  1898, 1  Q.  B.  501. 
(h)  Coleman  v.  Coleman,  1898,  79  L.  T.  66. 
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Counterpart. 


When 
essential. 


Time  of 
execution. 


(5)  Counterparts  and  Duplicates. 

Leases  are  usually  prepared  in  two  parts,  known  respec- 
tively as  the  lease  and  counterpart.  The  lease  is  executed 
by  the  lessor  alone,  and  is  kept  by  the  lessee  (i).  The 
counterpart  is  executed  by  the  lessee  alone,  and  is  kept  by 
the  lessor.  The  production  of  a  counterpart,  properly 
stamped  and  executed  by  the  lessee,  is  presumptive  evidence 
of  the  execution  of  a  lease  (k),  and  the  counterpart  is 
primary  evidence  as  against  the  lessee  who  executes  it  and 
persons  claiming  under  him  {I).  A  lessee  who  executes  the 
counterpart  of  a  lease  cannot  dispute  its  admissibility  in 
evidence  upon  the  ground  of  the  original  lease  not  being 
properly  stamped  (m). 

Statutes  by  which  powers  of  leasing  are  conferred 
generally  require  the  execution  of  a  counterpart  by  the 
lessee  (n).  And  a  similar  requirement  is  often  inserted  in 
powers  of  leasing  contained  in  settlements.  Since  in  such 
a  case  the  execution  of  a  counterpart  is  a  condition  of  the 
validity  of  the  lease,  and  the  lessee  may  not  be  able  to  show 
that  this  condition  has  been  fulfilled,  he  should  obtain  a 
memorandum  of  the  execution  of  the  counterpart  and  its 
delivery  to  be  indorsed  on  the  lease  and  signed  by  the 
lessor  (o) .  Statutory  powers  of  leasing  usually  provide  that 
the  execution  of  the  lease  by  the  lessor  shall,  in  favour  of 
the  lessee  and  persons  deriving  title  under  him,  be  sufficient 
evidence  of  the  execution  and  delivery  of  the  counterpart. 

The  counterpart  need  not  be  executed  at  the  same  time 
as  the  lease  ( p),  though  it  should  be  executed  within  such 
a  period  that  the  execution  of  the  two  instruments  may  be 
regarded  as  parts  of  the  same  transaction  (q). 

(i)  Infra,  p.  183. 

(k)  Hughes  v.  Clark,  1851,  10  C.  B.  905  ;  Houghton  v.  Koinig,  1856,  18 
C.  B.  235.  See  Doe  v.  Austin,  1832,  2  Moo.  &  Sc.  107  ;  Homes  v.Pearce, 
1858,  1  F.  &  F.  283.     See  Burleigh  v.  Stubbs,  1793,  5  T.  E.  465. 

(I)  Roe  v.  Davis,  1806,  7  East,  363,  364  ;  Pearse  v.  Morrice,  1832, 
3  B.  &  Ad.  396.     See  Munn  v.  Godbold,  1825,  3  Bing.  292,  294. 

(m)  Paul  v.  Meek,  1828,  2  Y.  &  J.  116. 

(n)  See,  e.g.,  Settled  Estates  Act,  1877,  s.  4  ;  Settled*Land  Act,  1882, 
s.  7  ;  Conveyancing  Act,  1881,  s.  18  ;  11  Geo.  4  &  1  Will.  4,c.  65,  s.  17, 
as  to  infants;  5  &  6  Vict.  c.  108,  ss.  1,  4, as  to  ecclesiastical  corporations. 

(o)  Sugden,  Powers,  8th  ed.  826. 

(p)  Fryer  v.  Coombs,  1840,  11  A.  &  E.  403. 

(q)  Sugden,  Powers,  8th  ed.  p.  827. 
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If  a  lease  and  counterpart  are  inconsistent,  and  the  lease   Variance. 
is  consistent  with  itself,  the  provisions  of  the  lease,  which 
for  this  purpose  is  considered  as  the  principal  instrument, 
will  prevail  (;•)•     But  if  the  lease  be  inconsistent  with  itself, 
it  may  be  corrected  by  reference  to  the  counterpart  (s). 

Where  copies  of  a  lease  are  each  executed  by  both  lessor   Duplicate 
and  lessee  they  are  termed  duplicates.     The  holder  of  an 
original  duplicate  of  a  lease  has  all  the  remedies  which  the 
possession  of  the  original  lease  would  give  him,  since  the 
duplicate  original  of  a  deed  is  primary  evidence  (t). 

The  duplicate  or  counterpart  of  an  instrument  charge- 
able with  duty  (except  the  counterpart  of  an  instrument 
chargeable  as  a  lease,  such  counterpart  not  being  executed 
by  or  on  behalf  of  any  lessor  or  grantor)  is  not  to  be  deemed 
duly  stamped  unless  it  is  stamped  as  an  original  instrument, 
or  unless  it  appears  by  some  stamp  impressed  thereon  that 
the  full  and  proper  duty  has  been  paid  upon  the  original 
instrument  of  which  it  is  the  duplicate  or  counterpart. 

Duplicate  or  Counterpart  of  any  instrument  chargeable 
with  any  duty — 


Stamp  Act, 
1891,  s.  72. 

Denoting 

stamp 

necessary. 


Where  such  duty  does  not  amount  to  5s. . 


In  any  other  case 


'The  same  duty 
as  the  ori- 
ginal instru- 
ment. 


Id.  Schedule. 
Amount  of 
duty. 


s.    d. 
5     0 


Hence  the  counterpart  of  an  instrument  chargeable  as  a 
lease,  if  stamped  with  5s.,  or  the  proper  ad  valorem  lease  duty 
if  less  than  5s.,  is  admissible  in  evidence  without  a  stamp 
denoting  payment  of  the  duty  on  the  lease ;  but  a  duplicate 
must  bear  a  denoting  stamp  (u).  The  denoting  stamp  is 
affixed  on  application  to  the  Inland  Revenue  Commissioners, 
and  on  production  of  both  the  instruments  (u). 

(6)  Matters  Relating  to  the  Completion  of  Leases. 

Execution  and  Delivery. 

Leases  by  deed  should  be  signed,  sealed  and  delivered  (x)    Execution  of 
by  the  parties,  or  their  agents,  duly  authorized  by  power  leasesbydeed. 

(r)  Shep.  Touch,  p.  53  ;  Burchell  v.  Clark,  1876,  2  C.  P.  D.  88.  See 
pp.  93,  95,  97. 

(«)  Burchell  v.  Clark,  supra. 

st)  Colling  v.  Tretveek,  1827,  6  B.  &  0.  p.  398. 

(a)  Stamp  Act,  1891,  s.  11. 

(x)  Leases  under  the  seal  of  a  corporation  need  no  delivery  :  2  Rol. 

L.T.  X 
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of  attorney  under  seal  (y).  In  the  absence  of  stipulation, 
the  lessor  is  not  entitled  to  insist  on  witnessing  by  himself 
or  his  agent  the  execution  of  the  counterpart  by  the 
lessee  (z). 

It  seems,  however,  that  signature,  though  usual  and 
desirable,  is  not  essential  to  leases  by  deed  (a),  unless  it  is 
required  under  the  special  enactment  or  power  under  which 
the  lease  is  made.  No  formal  mode  of  delivery  is  necessary. 
A  deed  may  be  delivered  either  by  handing  it  over  to  the 
party  to  whom  it  is  made,  without  words,  or  by  words 
without  any  act  of  delivery  (6). 
Escrow.  The  delivery  may  be  qualified  by  express  words,  so  as  to 

prevent  it  from  operating  until  the  performance  of  some 
condition,  as,  for  instance,  the  payment  of  a  sum  of  money  ; 
and  in  that  case  the  deed  is  said  to  be  delivered  as  an 
escrow  (r) ;  and  delivery  as  an  escrow  may  be  inferred  from 
circumstances  (d).  As  a  general  rule,  the  delivery  as  an 
escrow  must  not  be  made  to  the  lessee  or  grantee  himself  (e) : 
but  it  may  be  made  to  a  solicitor  acting  on  behalf  of  all 
parties  to  the  deed  (/),  even  though  he  is  one  of  the 
grantees,  provided  the  delivery  is  made  to  him  in  his 
character  as  solicitor  (g) ;  or  to  the  solicitor  acting  for  the 
lessee  or  grantee  (//)•  Where  there  are  two  or  more  lessors 
or  grantors,  delivery  as  an  escrow  may  be  made  by  one  of 
them  to  another  (h) .     The  question  whether  an  instrument 

Abr.  23,  1.  50  ;  but  it  has  been  held  that  no  immediate  interest  passes 
unless  they  are  sealed  with  that  intent:  Derby  Canal  Co.  v.  Wilmot, 
1808,  9  East,  360. 

(y)  Supra,  p.  70. 

(•)  Borradaile  v.  Smart,  1857,  5  W.  R.  270.  Cf.  as  to  sales,  Viney 
v.  Chaplin,  1858,  4  Drew.  237  ;  2  De  G.  &  J.  468  ;  Essex  v.  Daniel,  1875, 
L.  R.  10  C.  P.  538  ;  Conv.  Act,  1881,  s.  8. 

(a)  Cherry  v.  ffemitig,  1849,  4  Ex.  631  ;  Taunton  v.  Pepler,  1821, 
6  Mad.  166  ;  Areline  v.  Whisson,  1842,  4  M.  &  Gr.  801.  See  Cooch 
v.  Goodman,  1842,  2  Q.  B.  p.  596  ;  Shep.  Touch.  56,  note  24,  by  Preston. 

(b)  Co.  Litt.  36  a. 

(c)  See  Pattle  v.  Hornibrook,  1897,  1  Ch.  25. 

(d)  Bowker  v.  Burdekin,  1843, 11  M.  &  W.  128  ;  Gudgen  v.  Besset,  1856, 
6  E.  &  B.  986. 

(e)  Co.  Litt.  36  a ;  Tlwrougligood's  Case,  1612, 9  Rep.  p.  137  a  ;  Wliyddon's 
Case,  1597,  Cro.  Eliz.  520  ;  Williams  v.  Green,  1601,  ib.  884.  See  Pym 
v.  Campbell,  1856,  25  L.  J.  Q.  B.  p.  279  ;  contra,  Hawksland  v.  Gatchel, 
1600,  Cro.  Eliz.  835. 

(/)  Millership  v  Brookes,  1860,  5  H.  &  X.  797. 
g)  London  Freehold  Property  Co.  v.  Suffield,  1897,  2  Ch.  608. 
h)   Watkins  v.  Nash,  1875,  20  Eq.  262. 
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Attestation. 


non-execution 
bv  lessor. 


has  been  executed  as  an  escrow  is  one  of  fact  for  the  jury, 
unless  reliance  is  placed  on  a  document  accompanying  the 
deed,  when  the  matter  is  one  of  construction  for  the  Court  (i). 

It  is  desirable  that  leases  by  deed  should  be  attested, 
but,  unless  the  deed  is  made  in  exercise  of  a  power  (k),  the 
want  of  attestation  will  not  render  it  void  (/).  Leases  of 
land  in  Middlesex  and  Yorkshire  should,  however,  be 
attested,  at  least  by  one,  and  perhaps  by  two  witnesses, 
since  otherwise  a  memorial  of  them  cannot  be  registered  (///)• 

Until  the  lessor  has  executed  the  lease,  the  lessee  is  not  Effect  of 
bound  by  the  covenants  to  repair  or  to  pay  rent,  because 
until  then  he  has  not  the  consideration  for  which  he  has 
stipulated  (n).  And  a  fortiori  in  such  a  case  the  covenants 
cannot  be  enforced  by  the  devisee  of  the  lessor,  for  the  lessee 
has  at  law  a  mere  tenancy  at  will  which  ceases  on  the  death 
of  the  lessor  (o) .  Though  where  the  agreement  is  capable  of 
specific  performance,  it  seems  that  this  doctrine  would  not 
now  hold  good  ( p) .  Where  there  is  a  demise  purporting 
to  be  by  tenant  for  life  and  remainderman,  "according  to 
their  respective  estates  and  interests,"  and  only  the  tenant 
for  life  executes,  he  may  sue  on  the  covenants  (q). 

If  any  alteration  is  made  in  a  lease  after  it  has  been 
executed  (r)  by  the  lessor  and  lessee,  it  will  require  a  fresh 
stamp  ;  unless,  perhaps,  in  cases  where  such  alteration  is 
made  with  the  consent  of  both  parties,  and  is  merely  an 
expression  of  what  was  before  implied,  as,  for  instance,  the 
addition  of  the  words  "house  and  buildings  "  to  a  proviso 
for  giving  up  a  farm  (s).     And,  generally,  a  fresh  stamp  is 

(i)  Fwrness  v.  Meek,  1857,  27  L.  J.  Ex.  34.  See  Ponsford  v.  Walton, 
1868,  L.  R.  3  C.  P.  167,  174. 

(k)  See  22  &  23  Vict.  c.  35,  s.  12.     Supra,  p.  58. 

(/)  2  Black.  Com.  307. 

(m)  See  Land  Registry  (Middlesex  Deeds)  Act,  1891,  Sclied.  I.  r.  2 
and  Rules  of  1892,  r.  6  ;  47  &  48  Vict.  c.  54,  s.  6  (Yorkshire). 

(»)  Swatman  v.  Ambler,  1852,  8  Ex.  72  ;  Pitman  v.  Woodbury,  1848 
3  Ex.  4.     See  Toler  v.  Slater,  1867,  L.  R.  3  Q.  B.  p.  45. 

(o)  Cardwell  v.  Lucas,  1836,  2  M.  &  W.  111. 

(p)  Supra,  p.  81. 

(q)  How  v.  Greek,  1864,  3  H.  &  C.  391.  As  to  defect  of  acknowledgment 
in  a  lease  by  husband  and  wife  of  the  wife's  lands,  see  Toler  v.  Slater, 
1867,  L.  R.  3  Q.  B.  42. 

(r)  An  alteration  made  in  a  lease  by  deed,  after  the  deed  is  signed,  but 
before  it  is  sealed  and  delivered,  is  part  of  the  deed  :  Lybumv.  Warrinqtan, 
1816,  1  Stark.  162. 

s)  Doe  v.  Houghton,  1827,  1  Man.  &  By.  208. 

N  2 


Effect  of 
alterations  in 
a  lease  after 
execution. 
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required  for  a  document  which  varies  the  original  agree- 
ment so  far  as  to  form  a  new  or  substituted  contract  (t). 
So  a  memorandum  indorsed  on  a  lease  after  it  has  been 
executed  must  be  stamped  as  a  new  instrument  (u). 

If  a  deed  is  altered,  after  execution,  in  a  material  point 
by  one  party  without  the  privity  of  the  other,  it  thereby 
becomes  voider),  but  not  if  the  alteration  is  immaterial  (y). 
If  an  agreement  for  a  lease  be  vitiated  by  alteration,  it  may 
be  received  in  evidence  to  show  the  terms  of  occupation  (z) ; 
and  a  deed  may  be  received  where  the  alteration  does  not 
affect  the  matter  which  the  deed  is  produced  to  prove  (a). 
Since  a  deed  cannot,  save  with  the  consent  of  the  parties, 
be  altered  after  execution  without  fraud  or  wrong,  the  pre- 
sumption, if  an  alteration  appears,  is  that  it  was  made 
before  execution  (b).  An  alteration  made  before  execution 
by  the  lessor  and  lessee  does  not  affect  the  validity  of  the 
deed,  although  it  has  been  previously  executed  by  other 
persons  parties  thereto,  provided  that  such  parties  are  not 
affected  (c). 

When  a  memorandum  is  added  to  a  lease  previously  to 
execution  so  as  to  be  incorporated  in  it,  the  whole  con- 
stitutes one  entire  instrument  (d),  and  if  there  is  a  variance 
the  memorandum  will  control  the  lease  (e). 

Where  an  agreement  for  a  tenancy  from  year  to  year  is 
altered  to  one  for  a  term  of  one  year,  the  alteration  is 
treated  as  extending  to  covenants  which  are  applicable 
only  to  a  yearly  tenancy,  and  these  are  considered  as 
expunged  or  as  only  operative  in  the  event  of  the  tenancy 
continuing  (/). 

(0  Atherstone  v.  Bostock,  1841,  2  M.  &  Gr.  511. 

(u)  Reed  v.  Deere,  1827,  7  B.  &  C.  261  ;  Hill  v.  Patton,  1807,  8  East, 
373  ;  French  v.  Patton,  1808,  9  East,  351. 

(x)  Pigot's  Case,  1615,  11  Rep.  26  b. 

(y)  Aldous  v.  Comwell,  1868,  L.  R.  3  Q.  B.  573.  See  notes  to  Master 
v.  Miller,  1  Sin.  L.  C.  10th  ed.  747. 

(z)  Hutching  v.  Scott,  1837,  2  M.  &  W.  809. 

(a)  E.  of  Falmouth  v.  Roberts,  1842,  9  M.  &  W.  469. 

(6)  Doe  v.  Catomore,  1851,  16  Q.  B.  745. 

(c)  Hall  v.  Chandless,  1827,  4  Bing.  123. 

(d)  See  Griffin  v.  Stanhope,  1618,  Cro.  Jac.  p.  456. 

(e)  Weak  v.  Escott,  1821,  9  Price,  595.  But  see  Frogleyv.  E.  Lovelace, 
1859,  Johns.  333. 

(/)  Strickland  v.  Maxwell,  1834,  2  Cr.  &  M.  539. 
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Registration. 

A  memorial  of  a  lease  by  deed  of  lands  situate  in  the 
counties  of  Middlesex  (k)  or  York,  including  the  town  of 
Kingston-upon-Hull,  should  be  entered  on  the  respective 
registers  provided  for  the  purpose  ;  unless  in  Middlesex  the 
lease  is  at  a  rack-rent,  or  unless  in  either  county  it  does 
not  exceed  twenty-one  years,  and  is  accompanied  by  actual 
possession,  i.e.  where  the  lessee  is  also  the  occupier  of  the 
premises  (/). 

Registration  of  an  assignment  will  not  supply  the  want 
of  registration  of  the  lease  (m).  It  would  seem  that  a  lease 
which  binds  the  lessee  to  build  or  execute  improvements  on 
the  demised  land  cannot  be  considered  a  lease  at  a  rack- 
rent  within  the  exception  of  these  Acts  («).  It  has  been 
suggested  that  a  lease  is  within  the  exception  notwith- 
standing that  the  rent  ceases  to  be  a  rack-rent  in  con- 
sequence of  the  increase  in  the  value  of  the  property  (a)  ; 
but  the  doctrine  cannot  safely  be  acted  on(n). 

Copyholds  are  excepted  from  the  Registry  Acts,  but  it  is 
necessary  to  register  such  leases  of  copyhold  estates  as 
would  require  registration  if  the  estate  were  freehold,  the 
lease  not  being  a  copyhold  interest  ( j>) . 

Under  15  Car.  2,  c.  17,  s.  8,  no  lease  of  lands  within  the 
Bedford  Level,  except  leases  for  seven  years  or  under  in 
possession,  is  of  any  force  but  from  the  time  it  is  entered 
with  the  registrar.  But,  notwithstanding  the  general  terms 
of  this  enactment,  failure  to  register  does  not  avoid  the 
lease  as  between  the  parties  :  it  only  postpones  it  to  persons 
deriving  title  subsequently  and  registering  (</). 


Registration. 

7  Anne, 
c.  20  (<7),  and 
f>4  &  55  Vict, 
c.  64(A) 
(Middlesex)  ; 
47  &  48  Vict. 
c.  54  (/) 
(Yorkshire 
and  Hull). 


(g)  The  Middlesex  Registry  Act,  1708. 

(it)  The  Land  Registry  (Middlesex  Deeds)  Act,  1891.  As  to  the  form 
of  the  memorial,  see  Schedule  I.  to  this  Act,  and  the  Rules  of  1892  ; 
Beg  v.  Registrar  of  Middlesex,  1850,  15  Q.  B.  976. 

(i)  The  Yorkshire  Registries  Act,  1884. 

(/■■)  Instruments  relating  to  leases  of  chambers  in  the  Inns  of  Court 
are  exempted  from  the  provisions  of  7  Anne,  c.  20.     See  sect.  17. 

(0  Dart's  V.  &  P.  6th  ed.  II.  769.  See  Fury  v.  Smith,  1822,  1  Huds. 
&  Br.  735,  751. 

(m)  Honeycomb  v.  Waldron,  1737,2  Str.  1064. 

(n)  Dart's  V.  &  P.  II.  769. 

(o)  Sugd.  V.  &  P.  14th  ed.  732. 

(p)  See  Sugd.  V.  &  P.  14th  ed.  732  ;  Rigge  on  Registration  of  Deeds, 
87,  note  (to). 

(q)  Bodson  v.  Sharpe,  1808, 10  East,  350. 
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Registration  Registration  of  title  to  leasehold  land  is  governed  by  the 

Land  &  Land  Transfer  Acts,  1875  and  1897  (r),  and  by  the  Land 
Transfer  Acts.  Transfer  Rules,  1898  (s),  and  is  either  voluntary  or  com- 
pulsory. The  effect  is  that  a  person  entitled  to  leasehold 
land  held  under  a  lease  for  a  life  or  lives,  or  determinable 
on  a  life  or  lives,  or  for  a  term  of  years  of  which  more  than 
twenty-one  are  unexpired,  may,  if  he  so  chooses,  be  registered 
as  proprietor  of  the  leasehold  land  either  with  an  absolute, 
qualified,  or  possessory  title  (t).  And  in  any  district  where 
registration  has  become  compulsory  an  assignment  on 
sale  of  a  lease  or  an  underlease,  having  at  least  forty  years 
to  run,  or  two  lives  yet  to  fall  in  ;  and  a  grant  of  a  lease  or 
underlease  for  a  term  of  forty  years  or  more,  or  for  two 
or  more  lives,  capable  of  registration,  operate  only  as 
agreements  and  do  not  pass  any  legal  estate  to  the  assignee 
or  lessee  unless  or  until  he  is  registered  as  proprietor  of  the 
lease  or  underlease  (u).  When  leasehold  land  has  once 
been  registered,  transfers  of  it  must  be  made  in  the  manner 
prescribed  by  the  rules,  and  must  be  registered  (v). 

Where  freehold  or  leasehold  land  has  been  registered, 
the  registered  title  is  subject  to  any  leases  or  agreements 
for  leases  and  other  tenancies  for  terms  not  exceeding 
twenty-one  years,  or  for  any  less  estate,  provided  there 
is  an  occupation  under  such  tenancies  (x).  There  is  no 
necessity,  therefore,  to  enter  notice  of  such  tenancies  on  the 
register.  But  where  the  term  is  for  a  life  or  lives,  or  is 
determinable  on  a  life  or  lives,  or  exceeds  twenty-one  years, 
or  where  the  occupation  is  not  in  accordance  with  the  lease 
or  agreement,  notice  of  the  lease  or  agreement  should  be 
entered  on  the  register  against  the  lessor's  title  (y). 

(/•)  38  &  39  Vict.  c.  87  ;  60  &  61  Vict.  c.  65. 

(s)  The  Rules  repeal  sects.  12,  14,  15,  16,  36,  and  37  of  the  Act  of 
1875  entirely,  and  sects.  11  and  34  partially  (r.  57). 

(t)  Act  of  1875,  sects.  11,  13  ;  it.  43  to  56.  A  sub-lease  is,  but  a 
term  created  for  mortgage  purposes  is  not,  to  be  deemed  a  lease  within 
the  meaning  of  sect.  11  :  Act  of  1897,  Sched.  I. 

(u)  Land  Transfer  Rules,  1898,  it.  58,  59. 

(v)  Act  of  1875,  sects.  34,  35,  38,  and  39  ;  Act  of  1897,  Sched.  I.  ;  Rules 
of  1878,  rr.  91  to  93. 

(./)  Act  of  1875,  sect.  18  (7). 

(y)  Act  of  1875,  sect.  50  ;  Act  of  1897,  Sched.  I. 
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Custody  of  Lease. 

During  the  continuance  of  the  demise,  the  instrument  Custody  of 
of  lease  belongs  to  the  lessee,  and  the  counterpart  to  the  lease" 
lessor  (z) ;  and  the  lessee  is  entitled  to  possession  of  the 
lease  after  his  interest  in  the  demised  premises  has  expired 
or  been  determined  by  forfeiture  (a) — at  any  rate,  where  the 
lease  contains  covenants  by  the  lessor  (z).  Where  a  lease 
is  in  the  hands  of  the  tenant,  and  no  counterpart  can  be 
found,  it  seems  that  the  landlord  is  entitled  to  inspect  and 
take  a  copy  of  the  lease  (&).  If  an  occupier  against  whom  an 
action  of  ejectment  for  a  forfeiture  is  brought  has  no  duplicate 
or  copy  of  the  lease  under  which  the  claim  is  made,  he  may, 
independently  of  the  Evidence  Act,  1851  (c),  obtain  from  a 
judge  an  order  to  inspect  and  take  a  copy  of  the  lease  (d). 

Costs. 

The  usual  course  is  for  the  lessor's  solicitor  to  prepare  Costs  of 
the  lease,  and  for  the  lessee  to  pay  the  costs  (e).  If  the  PreParing 
lease  is  prepared  by  the  solicitor  of  the  lessor,  who  is  not 
employed  by  the  lessee  for  that  purpose,  the  lessor  is  the 
person  liable,  in  the  first  instance,  to  pay  the  solicitor,  but 
the  lessor  can  recover  the  amount  from  the  lessee  whether 
the  lessee  takes  up  the  lease  or  refuses  to  do  so  (/),  and 
slight  evidence  will  be  accepted  to  make  the  lessee  liable 
directly  to  the  lessor's  solicitor,  e.g.  if  he  has  himself  given 
instructions  to  the  solicitor  (</).  Where  an  agreement  pro- 
vides that  a  lease  shall  be  prepared  at  the  sole  expense  of 
the  lessor,  the  lessor  prepares  it  as  well  as  pays  for  it  (li). 

The  lessor  must  bear  the  expense  of  the  counterpart 
unless  the  lessee   has   expressly  agreed   to  pay  for  it  (/). 

(:.)  See  judgment  in  Hall  v.  Ball,  1841,  3  M.  &  Gr.  p.  253. 

(a)  Hall  v.Ball,  3  M.  &  Gr.  242  ;  Elworthy  v.  Sandford,  1864, 3  H.  &  C. 
330. 

(6)  Doe  v.  Slight,  1832,  1  Dowl.  163,  overruling  Woodcock  v.  Worth- 
ington,  1827,  2  Y.  &  J.  4  ;  Fortmore  v.  Goring,  1827,  4  Bing.  152.  See 
Elworthy  v.  Sandford,  34  L.  J.  Ex.  44,  per  Martin,  B. 

(c)  14  &  15  Vict.  c.  99,  s.  6.  (d)  Doe  v.  Roe,  1852,  1  E.  &  B.  279 

(e)  Grissell  v.  Robinson,  1836,  3  Scott,  329  ;  3  Bing.  N.  C.  10. 

(/)  Baker  v.  Meryweathcr,  1849,  2  C.  &  K.  737  ;  Grissell  v.  Robinson, 
supra. 

(g)  Smith  v.  Clegg,  1858,  27  L.  J.  Ex.  300  ;  Webb  v.  Rhodes,  1837, 
3  Bing.  N.  C.  732. 

(h)  Price  v.  Williams,  1836,  1  M.  <fc  W.  p.  13. 

(i)  Jennings  v.  Major,  1837,  8  C.  &  P.  61.  See  Re  Negus,  1895,  1  Ch, 
73,  p.  81. 
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Remuneration 

Order. 


Frequently,  however,  the  lessee  agrees  to  pay  all  the  costs 
of  both  lease  and  counterpart,  and  he  is  entitled  to  have 
the  bill  taxed  (j) . 

The  costs  of  the  lessor's  and  lessee's  solicitors  respectively 
are  regulated  by  the  General  Order  under  the   Solicitors' 

Clause  II.  (b).  Remuneration  Act,  1881  (k).  In  respect  of  leases  and 
agreements  for  leases  (other  than  mining  leases),  when  the 
transactions  shall  have  been  completed,  the  remunera- 
tion of   the  solicitor  having  the  conduct  of  the  business 

Clause  II.  (c).  is  to  be  that  prescribed  in  Part  2  of  Schedule  I.  In 
respect  of  business  not  completed,  and  in  respect  of  mining 
leases  or  licences  or  agreements  therefor,  and  of  assign- 
ments of  leases  not  by  way  of  purchase  or  mortgage, 
the  remuneration  is  to  be  regulated  according  to  the 
system  existing  before  the  Order  as  altered  by  Schedule  II. 

Clause  vi.  But  [n  cases  where  Schedule  I.  applies,  a  solicitor  may, 
before  undertaking  any  business  (/) ,  by  writing  under  his 
hand,  communicated  to  his  client,  elect  to  be  remunerated 
according  to  the  former  system  as  altered  by  Schedule  II. 

The  fee  prescribed  by  Schedule  L,  Part  2,  to  be  paid  to 
the  lessor's  solicitor  "  for  preparing,  settling,  and  completing 
lease  and  counterpart,"  includes  the  solicitor's  remuneration 
in  respect  of  negotiations  which  lead  up  to,  and  the  prepara- 
tion of  the  agreement  which  precedes,  the  lease  (m) ;  but  it 
does  not  include  negotiations  carried  on  by  the  solicitor  as 
to  the  letting  of  property  with  persons  other  than  the  person 
to  whom  the  lease  is  ultimately  granted  (u). 

The  term  "  agreements  for  leases  "  as  used  in  the  schedule 
means  agreements  on  which  the  parties  intend  to  rely  as 
sufficient  for  the  purpose  of  stating  the  terms  on  which  the 
property  was  held  without  having  formal  leases  executed  (o) ; 
and  it  includes  an  agreement  for  a  tenancy  for  less  than 
three  years  at  a  rack-rent,  although  such  an  agreement  need 
not  be  in  writing  (p). 


Agreement? 
for  leases. 


( })  Re  Newman,  1867,  2  Ch.  707.  (/.)  44  &  45  Vict.  c.  41. 

(l)  Re  Allen,  1886,  34  Ch.  D.  433. 

(m)  Savery  v.  Enfield  Local  Board,  1893,  A.  C.  218  ;  Re  Field,  1885, 
29  C.  D.  608  ;  Re  Emanuel  and  Simmonds,  1886,  33  C.  D.  40. 

(n)  Re  Martin,  1889,  41  C.  D.  381. 

(o)  Re  Emanuel  and  Simmonds,  1886,  33  C.  D.  40,  per  Cotton,  L.J., 
at  p.  47. 

(p)  Re  Negus,  1895,  1  Ch.  73. 


LEASES.  1H5 

The  scale  does  not  apply  unless  the  work  in  respect  of 
which  the  fee  is  prescribed  has  been  substantially  done  (q), 
and  the  fees  for  leases  do  not  apply  to  a  transaction  which, 
though  carried  out  by  means  of  a  lease,  is  substantially  a 
sale(r). 

The  further  remuneration  payable  under  rule  5  of  the  Premium, 
rules  applicable  to  Part  2  of  Schedule  I.,  where  the  consi- 
deration consists  partly  of  a  money  payment  or  premium  (s), 
does  not  entitle  the  solicitor  to  claim  the  negotiating  fee 
as  on  a  sale  (t)  ;  but  otherwise  it  gives  him  exactly  the 
same  remuneration  as  he  could  claim  under  Part  I.  of  the 
schedule  on  a  sale  (//),  and  where  the  rent  and  the  premium 
are  small,  he  is  entitled  to  the  minimum  fee  on  each  (.r). 

Entry. 

At  common  law  no  lease  for  years,  whether  with  or  Entry  of 
without  any  reservation  of  rent,  is  complete  till  actual  entry  1(Nsee- 
has  been  made  by  the  lessee  (?/).  A  lease  in  the  usual  form, 
which  is  a  common  law  demise,  does  not  of  itself  vest  any 
estate  in  the  lessee,  but  only  gives  him  a  right  of  entry  on 
the  tenement,  called  his  interest  in  the  term,  or  interesse 
termini  (z). 

The  right  under  a  lease  to  commence  immediately  (not  Future  lease. 
being  a  lease  the  possession  under  which  is  executed  by 
the  Statute  of  Uses)  is,  until  entry  by  the  lessee,  an  interesse 
termini  only,  and  so  is  the  right  under  a  lease  to  commence 
at  a  future  time,  as  upon  the  expiration  of  an  existing 
lease  (") ;  and  the  same  rules  are  applicable  to  both.    Each 

(7)  lie  Lacey  and  Son,  1883,  25  C.  D.  301,  per  Cotton,  L.J.,  at  p.  309  ; 
lie  Hickley  and  Steward,  1885,  33  W.  R.  320  ;  Wellby  v.  Still,  1895,  1  Ch. 
524. 

(/•)  As  where  a  sale  of  part  of  property  held  under  a  lease  is  carried  out 
by  means  of  an  underlease  :  Still  v.  Webb,  1895,  45  W.  R.  170. 
'  (s)  Re  Hasties  and  Crawfurd,  1888,  36  W.  R.  572. 

(t)  lie  Horn  and  Francis,  1896,  2  Ch.  797. 

(w)  Be  Eobson,  1890,  45  C.  D.  71. 

(./)  lie,  Hellard  and  Bewes,  1896,  2  Ch.  229. 

(>/)  Bac.  Abr.  (M.)  p.  844. 

(z)  2  Black.  Com.  144  ;  Co.  Litt.  46  b.  See  judgment  in  Copeland 
v.  Stephens,  1818,  1  B.  &  A.  at  p.  605. 

(a)  Joyner  v.  Weeks,  1891,  2  Q.  B.  31.  Hence  a  lease  made  to  com- 
mence after  the  expiration  of  a  previous  lease  does  not  operate  as  an 
assignment  of  the  reversion  expectant  on  such  lease,  but  only  confers  an 
interesse  termini  \uitil  its  expiration  :  Smith  v.  Day,  1837,  2  M.  &  W. 
684  ;  Match  field  v.  Cole,  1858,  5  C.  B.  N.  S.  514. 
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is  a  right  only,  not  an  estate.  The  whole  estate,  notwith- 
standing such  right,  remains  in  the  lessor.  It  follows  that 
in  neither  case  will  an  assignment  by  the  lessee  to  the 
lessor  operate  as  a  surrender,  nor  will  a  release  from  the 
lessor  to  the  lessee  operate  by  way  of  enlarging  the  estate ; 
though  such  a  release  will  avail  to  extinguish  the  rent,  if 
any,  reserved  upon  the  lease  (b).  The  right  may  be  extin- 
guished by  a  release  by  the  lessee  to  the  lessor  (c),  and  may 
be  granted  as  a  right  by  the  lessee  to  any  other  person  (d)  ; 
but  it  cannot  be  conveyed  as  an  estate.  Hence,  if  the  future 
lessee  attains  a  present  freehold  estate  in  the  premises,  his 
lease  in  reversion  will  not  be  merged  (e)  ;  and  since  the 
lessor,  after  granting  a  future  lease,  retains  his  reversion, 
he  continues  entitled  to  distrain  for  rent  due  from  the  first 
lessee  (/). 
Com.- unci n  A  concurrent  lease  differs  in  this  respect  from  a  lease  in 

lease.  reversion,  and,  if  granted  by  deed,  it  transfers  the  imme- 

diate reversion  {g),  and  the  lessor  cannot  afterwards,  during 
the  continuance  of  the  second  lease,  recover  rent  against 
the  first  lessee  (//) .  But  the  concurrent  lease,  if  made  by 
parol,  and  if  it  is  for  a  term  less  than  the  term  of  the  original 
lease,  is  absolutely  void,  and  though  the  original  lease  affected 
only  part  of  the  premises  included  in  the  concurrent  lease, 
the  rent  due  under  the  latter  cannot  be  apportioned  (i). 

A  lease  to  two  persons  at  a  time  when  one  of  them  is  in 
possession  as  tenant  from  year  to  year  vests  the  possession 
in  both,  and  does  not  give  a  mere  interesse  termini  (/,). 
Effect. if  At  any  time  during  the  term,  even  after  the  death  of 

entry"  the  lessor,  the  lessee  or  his  assignee,  or  personal  repre- 

sentatives, may  perfect  the  lease  by  entry  (7).  Until  this 
has  been  done,  neither  the  lessee  nor  his  assignee  can 
maintain  an  action  of  trespass  in   respect  of  the  demised 

(!>)  Co.  Litt.  46  b,  270  a.    See  Hyde  v.  Warden,  1877,  3  Ex.  D.  72,  84. 

(c)  Judgment  in  Doe  v.  Walker,  1826,  5  B.  &  C.  at  p.  118.  See 
Saffyn's  Case,  1606,  5  Rep.  123  b. 

(rf)  Co.  Litt.  46  b.  (e)  Doe  v.  Walker,  1826,  5  B.  &  C.  111. 

(/)  Smith  v.  Bay,  1837,  2  M.  &  W.  684.    See  per  Parke,  B.,  694,  699. 

(g)  Bac.  Abr.  (N.)  p.  848  ;  Shep.  Touch,  p.  276  ;  Palmer  v.  Thorpe, 
1589,  Cro.  Eliz.  152. 

(h)  Harmer  v.  Bean,  1853,  3  C.  &  K.  307. 

(i)  Neede  v.  Mackenzie,  1836,  1  M,  &  \V.  747. 

(A-)  Keyse  v.  Powell,  1853,  2  E.  &  B.  132. 

(I)  Co.  Litt,  46  b  ;  Copeland  v.  Stephens,  1818,  1  B.  &  A.  at  j>.  606. 
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premises  (in)  ;  but  he  may  bring  an  action  of  ejectment  (n). 
An  action  for  use  and  occupation  cannot  be  maintained 
against  him  until  he  has  entered  (o) . 

(7)  Rectification  of  Lease. 

A  lease  will  be  rectified  where  it  was  executed  under  a 
mutual  mistake  (p),  but  it  has  been  held  that  parol  evidence 
of  mistake,  if  denied,  must  be  corroborated  by  writing  (q). 
Where  there  is  a  mistake  on  one  side  only,  the  party  mis- 
taken is  not  entitled  to  have  the  lease  rectified,  but  he 
may  have  it  rescinded,  unless  the  other  party  consents  to 
rectification  (r).  Where  a  lease  is  executed  in  accordance 
with  a  written  contract,  it  cannot  be  rectified  on  evidence 
of  an  agreement  outside  the  contract  (s). 

(m)  Bac.  Abr.  (M.)  p.  844  ;  Turner  v.  Cameron's,  <ix.  Co.,  1850,  5  Ex. 
.932;  Wheeler  v.  Montefiore,  1841,  2  Q.  B.  133  ;  Harrison  v.  Blackburn, 
1864,  17  C.  B.  N.  S.  678.  See  Wallis  v.  Hands,  1893,  2  Oh.  ?.">,  dis- 
tinguishing Gillard  v.  Cheshire  Lines  Committee,  1884,  32  W.  R.  943. 

('»)  JJoev.  Day,  1842,  2  Q.  B.  147.  See  Harrison  v.  Blackburn,  loc.  cit., 
p.  693. 

(o)  Edge  v.  Strafford,  1831,  1  Cr.  &  J.  391  ;  Lowe  v.  Boss,  1850,  5  Ex. 
553.     See  Townc  v.  D'Heinriche,  1853,  13  C.  B.  892. 

(?>)  Paget  v.  Marshall,  1884,  28  C.  D.  255  ;  Murray  x.  Fader,  1854, 
19  Beav.  305.  As  to  rectifying  a  lease  of  an  infant's  property,  see  Seaton 
v.  Staniland,  1862,  4  Gift'.  61.  As  to  setting  aside  a  lease  for  concealment 
of  a  fact  touching  the  title,  see  Mostyn  v.  West  Mostyn,  efr.  Co.,  1876, 
1  C.  P.  D.  145. 

(rj)  Mortimer  v.  Shortall,  1842,  2  Dr.  &  War.  363. 

(r)  Garrard  v.  Frankel,  1862,  30  Beav.  445  ;  Paget  v.  Marshall,  supra  ; 
D.  of  Sutherland  v.  Hecdheote,  1892,  1  Ch.  475. 

(&)  Davies  v.  Fitton,  1842,  2  Dr.  &  War.  225. 
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SECT.  I.— RENT. 
(1)  "What  may  re  reserved  as  Rent. 
It  is  not  essential  that  rent  should  consist  of  the  payment 
of  money.  The  delivery  of  hens,  horses,  wheat  (b),  &c, 
may  constitute  a  rent  (c),  and  so  also  may  the  performance 
of  personal  services,  such  as  shearing  sheep  (YZ),  carrying 
coals  (<),  or  cleaning  a  church  (,/').     The  reservation  of  suit 

(a)  Fur  full  tables  of  contents,  see  under  the  respective  headings. 

(b)  As  to  the  construction  of  corn  rents,  see  St.  Gross  v.  De  JValdea, 
17i)5,  6  T.  R.  338,343. 

(c)  Co.  Litt.  142  a.     See  Pitcher  v.  Tovey,  1692,  4  Mod.  71. 
(<0  Co.  Litt,  96  a. 

(e)  Due  v.  Morse,  1830,  1  15.  &  Ad.  365.     See  Lanyon  v.  Game,  1668, 
2  Saund.  165,  167  ;  J),  of  Marlborough  v.  Osborn,  1864,  5  B.  &  S.  67. 
(/")  Doc  v.  Benham,  1845,  7  Q.  B.  976. 
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to  the  mill  of  the  lessor,  by  sending  to  be  ground  there  all 
corn  grown  on  the  demised  premises,  is  a  reservation  in  the 
nature  of  rent  (g). 

Parcel  of  the  annual  profits  of  the  premises  demised,  as,  Must  not  be 
for  instance,  the  herbage  of  land,  cannot  be  reserved  as  demised 
rent(/0-     A  royalty  payable  to  the   owner  of  a  brickfield  premises. 
upon  the  bricks  made  is,   however,  a  rent,  although  paid 
for  land  which  is  in  course  of  being  wholly  consumed  (i). 


(2)  Payments  which  are  not  Pent. 

The  following  payments  are  not,  properly  speaking,  rent, 
and,  though  recoverable  by  action,  cannot  be  distrained 
for,  unless  an  express  power  to  distrain  is  contained  in 
the  lease  : 

Payments  reserved  by  way  of  rent  on  a  lease  of  an  incor- 
poreal hereditament  (j),  such  as  an  advowson  or  tithes  (/.•), 
or  a  franchise  or  liberty,  e.g.  a  fair  or  market  (I).  But  a 
single  rent  reserved  upon  a  lease  by  deed  (m)  of  land  and 
tithes  is  good,  since  the  rent,  although  payable  for  the  land 
and  tithes,  is  held  to  issue  out  of  the  land  alone  (;/).  But 
rent  may  be  reserved  out  of  reversions  and  remainders  (o), 
and  the  sovereign  may  reserve  a  rent  out  of  any  incorporeal 
hereditament  (o). 

Payments  reserved  by  way  of  rent  on  a  lease  of  personal 
chattels  (p).  But  a  mixed  payment  of  rent  for  land  and 
goods  will  be  held  to  issue  out  of  the  land  alone  (q)  :  hence 


1.  Sums 
reserved  on 
leases  of 
incorporeal 
heredita- 
ments. 


'2.  Sums 
reserved  on 
leases  of 
chattels. 


(</)   Vyvyan  v.  Arthur,  1823,  1  B.  &  C.  410. 

(h)  Co.  Litt.  142  a  ;  2  Black.  Com.  41. 

{%)  Reg.  v.  Westbrook,  1847,  10  Q.  B.  178,  203  ;  Reg.  v.  Everist,  ib. 
See  Daniel  v.  Grade,  1844,  6  Q.  B.  145  ;  Bans  v.  Lea,  1864,  33  L.  J.  ( !h. 
437. 

(j)  Co.  Litt.  47  a;  Gardiner  v.  Williamson,  1831,  2  B.  &  Ad. 
336  ;  Buzzard  v.  Capel,  1828,  8  B.  &  C.  141,  per  Lord  Tenterden, 
C..T.,p.  150  ;  on  appeal,  6  Bin<j.  150.  As  to  sums  made  payable  upon 
a  tyrant  of  a  wayleave  to  a  railway  company  in  respect  of  traffic  passing- 
over  the  line,  see  Lord  Hastings  v.  N.E.  By.  Co.,  1898,  78  L.  T.  812. 

(k)  See  Dean  of  Windsor  v.  Gover,  1671,  2  Saund.  302.  But  as  to 
lease  of  advowson,  see  supra,  p.  2. 

(I)  Jewels  Case,  1587,  5  Rep.  3  a. 

(ni)  See  Gardiner  v.  Williamson,  supra. 

(a)  Smith  v.  Boivles,  1618,  2  Rol.  Abr.  451. 

(o)  Co.  Litt.  47  a  ;  see  note  284. 

( p)  Spencers  Case,  1583,  5  Rep.  at  p.  17  a. 

(o)  Collinsv.  Harding,  1598,  Cro.  Eliz.  at  p.  607;  Fareurllv.  Dickensm, 
1827,  6B.  &C.  251. 
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3.  Sums 
reserved  on  a 
mere  licence. 


L  Sums 
reserved  on  a 

mere  agree- 
ment for  a 

lease. 


5.  Additional 
rent  for  im- 
provements. 


rent  for  furnished  lodgings  (r),  or  for  the  exclusive  occu- 
pation of  part  of  a  room  (s),  or  part  of  a  mill  (t),  together 
with  a  supply  of  steam  power  and  gas,  may  be  distrained 
for.  It  seems,  however,  that  if  the  house  and  goods  pass  to 
different  persons,  either  the  rent  will  be  apportioned,  or  an 
agreement  inferred  to  hold  the  house  at  a  reasonable  rent, 
and  to  pay  compensation  for  the  use  of  the  furniture  (u). 

Payments  reserved  by  way  of  rent  on  a  mere  licence  to 
use  premises  for  a  particular  purpose  (r).  A  distress  cannot 
be  made  for  rent  reserved  on  a  letting  of  a  standing  for 
machinery,  with  a  supply  of  steam  power  (y),  unless  the 
letting  is  of  a  defined  portion  of  a  room  in  a  factory, 
partitioned  off  from  the  rest,  with  the  intention  of  giving 
the  exclusive  occupation  to  the  person  to  whom  it  is 
let(*). 

Payments  reserved  by  way  of  rent  on  a  mere  agreement 
for  a  lease,  where  no  tenancy  has  been  created  by  payment 
of  rent  or  otherwise  (a),  unless  the  tenant  is  in  possession 
under  an  agreement  which  is  capable  of  specific  enforce- 
ment, in  which  case  it  is  now  equivalent  to  a  lease  (b)  ;  but 
an  undertaking  to  hold  the  land  at  a  rent  till  the  lease  is 
granted  will  make  the  lessee  liable  for  rent,  although  no 
lease  is  granted  or  possession  taken  (c) 

"Where  a  tenant  holds  over  after  notice  to  quit  given  by 
the  landlord,  rent  subsequently  accruing  due  cannot  be 
distrained  for  until  a  new  tenancy  has  been  expressly  or 
impliedly  created  (d). 

Payments  by  way  of  increased  rent  which  a  tenant  under 
a  lease  for  a  term  of  years  agrees  with  his  lessor  to  make 
during  the  remainder  of  the  term,  in  consideration  of  the 


(/•)  Newman  v.  Anderton,  1806,  2  B.  &  P.  N.  R.  224. 

i.s)  Srll„i  v.  Greaves,  1868,  L.  R.  3  C.  P.  594. 

i,7)  Marshall  v.  Schofield,  1882,  52  L.  J.  Q.  B.  58. 

(u)  Salmon  v.  Matthews,  1841,  8  M.  &  W.  827. 

(.'■)  See  supra,  p.  85. 

(y)  Hancock  v.  Austin,  1863,  14  C.  B.  N.  S.  634. 

(.-.)  SeUyy  v.  Greaves,  1868,  L.  R.  3  C.  P.  594. 

(a)  Hegan  v.  Johnson,  1809,  2  Taunt.  148  ;  Dunk  v.  Hunter, 
1822,  5  B  &  A.  322;  Regnart  v.  Porter,  1831,  7  Bing.  451.  See 
supra,  p.  94. 

(b)  Walsh  v.  Lonsdale,  1882,  21  C.  D.  9  ;  supra,  p.  81. 

(c)  Adams  v.  Hagger,  1879,  4  Q.  B.  D.  480. 

(d)  Alford  v.  Vickery,  1842,  Car.  &  M.  280 ;  Jenner  v.  Clegg,  1832, 
1  Moo.  &  R.  213  ;  supra,  p.  95. 
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lessor's  executing  improvements  on  the  demised  premises  (e). 
Though  the  word  rent  is  used,  the  agreement  is  held  to 
amount  only  to  a  personal  contract  to  pay  an  additional 
sum  yearly  (/).  Such  an  agreement  does  not  relate  to  an 
interest  in  land  within  the  Statute  of  Frauds,  and  con- 
sequently may  be  by  parol  (//). 

Payments  agreed  to  be  made  by  the  lessee  to  the  lessor  6.  Payments 
annually,  "over  and  above  the  rent  "  (h),  unless  they  are 
included  in  the  reservation  (i).  rent. 

Payments  by  way  of  rent  reserved  upon  the  assignment  7-  Payments 
of  a  lease  (k).     In  such  a  case  there  is  no  reversion  in  the  the  assign-1**1 
assignor,  and  therefore  there  can  be  no  distress  for  the  rent.  mc,lt  °* a 
But,  apart  from  the  question  of  distress,  the  assignment 
operates  as  an  underlease,  and  debt  lies  for  the  rent  (I). 

Payments  by  way  of  rent  reserved  to  a  stranger  to  the  8.  Payments 

reversion  (in).     But  such  a  reservation  may   be  good    bv  ieservedtoa 

,  "  °  •'    stranger, 

estoppel  (n)  ;  and  it  seems  that  the  sovereign  may  reserve 

rent  to  a  stranger  (o) . 

(3)  When  Bent  is  payable. 
A  yearly  rent  is  payable  only  once  in  a  year,  and  not  l.  Where 
until  the  end  of  the  year  (p),   unless  the  reservation   be  express  stipu- 
qualified  by  subsequent  words,  making  the  rent  payable  in  lation  as  to 
advance  (q),  or  at  shorter   intervals   than  a  year,  as,  for  m£lt    ]my~ 
instance,  half-yearly  or  quarterly  (r),  or  unless  the  agreement 

0)  Hobij  v.  Roebuck,  1816,  7  Taunt.  157  ;  Donellan  v.  Read,  1832, 
3  E.  &  Ad.  899  ;  Lambert  v.  Norris,  1837,  2  M.  &  W.  333.  See  Foqmt 
v.  Moor,  1852,  7  Ex.  870. 

(/)  See  judgment  in  Donellan  v.  Head,  3  B.  &  Ad.  at  p.  905. 

(if)   Donellan  v.  Read,  supra. 

(h)  Smith  v.  Maplebaek,  1786,  1  T.  E.  441,  445. 
•  (i)  Barrs  v.  Lea,  1864,  33  L.  J.  Ch.  437. 

(/.•)    Witton  v.  Bye,  1619,  (Jro.  Jae.  486  ;  Parmenter  v.   Webber,  1818, 

8  Taunt.   593  ;  — v.   Cooper,    1768,  2  Wils.  375.     See   Langford 

v.  Selmes,  1857,  3  K.  &  J.  220. 

(0  Poulteney  v.  Holme*,  1721,  1  Stra.  405  ;  Preece  v.  C'orrie,  1828, 
5  Bing.  24. 

(m)  Co.  Litt.  143  b  ;  Oates  v.  Frith,  1615,  Hob.  130  ;  2  Eol.  Abr.  447, 
pi.  3.     See  Cfflhertson  v.  Richards,  1859,  4  H.  &  N.  277. 

(n)  See  supra,  p.  74. 

(»)  Co.  Litt.  143  b. 

(  p)  Cole  v.  Sury,  1627,  Latch.  264  ;  Coomber  v.  Howard,  1845,  1  C.  B. 
440.     See  Turner  v.  Allday,  1836,  Tvr.  &  G.  819. 

(7)  See  Finch  v.  Miller,  1848,  5  C.  B.  428  ;  Hopkins  v.  Helmore,  1838, 
8  A.  &  E.  463  ;  supra,  p.  146. 

(}■)  Coomber  v.  Howard,  supra  ;  Bishop  v.  Goodwin,  1845,  14  M.  &  W. 
260  ;  R.  v.  Norwich  Incorporation,  1874,  30  L.  T.  704  ;  Doe  v.  Golding, 
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is  so  expressed  as  to  show  that  the  time  of  payment  was  left 
indefinite,  when  the  contemporaneous  or  subsequent  dealings 
of  the  parties  may  be  given  in  evidence  to  show  that  the  rent 
was  to  become  payable  at  an  earlier  period  (s).  If  a  man 
makes  a  lease  on  a  day  intermediate  between  two  quarter- 
days,  as  on  the  1st  of  May,  reserving  rent  payable  half-yearly, 
this  means  half-yearly  from  the  making  of  the  lease  (0- 

A  clause  making  a  lease  determinable  by  notice  expiring 
on  any  quarter-day  will  not  constitute  a  quarterly  reservation 
of  rent  (u). 

Sometimes  by  the  custom  of  the  country  rent  may  be 

due  in  advance  (x). 

2.  Construe-         Eent    payable    quarterly,   or    half-quarterly,   if  required. 

stipulation.  *  Where  the  landlord  has  received  the  rent  quarterly 

for  a  year,  a  previous  demand  is  necessary  to  make 

it  payable  half-quarterly  0/) .     A  distress  in  such  a 

case  is  not  equivalent  to  a  demand,  and  cannot  be 

made  before  a  demand  in  fact  (z). 

Eent  payable   quarterly  on   the  usual  quarter-days,   and 

always,  if  required,  in  advance.     A  demand  may  be 

made  at  any  moment,  and,  if  not  complied  with,  the 

lessor  may  forthwith  distrain  (a).      But  if  the  rent 

is  yearly,  and  payable  in  advance,  if  required,  the 

lessor  cannot,  after  demanding  only  a  quarter's  rent, 

forthwith  distrain  for  a  year's  rent  (h). 

Eent  payable  at  the  "tiro  usual  feasts  of  the  year.'"     Is 

due  at  Michaelmas  and  Lady  Day  (c). 
Eent  payable  from  the  following  Lady  Day,  upon  a  parol 
demise.     Where  there  is  a  custom  of  the  country 
respecting    the    meaning    of     "Lady    Day,"    that 

1821,  (>  Moo.  2.31  ;  Tomkins  v.  Pinsent,  1702,  2  Ld.  Eaym.  819.     See 
Turner  v.  Allday. 

(s)  Gore  v.  Lloyd,  1844,  12  M.  &  W.  463. 

(t)  Gilbert,  Rents,  p.  50. 

(u)  Collett  v.  Curling,  1847,  10  Q.  B.  785. 

(x)  Buckley  v.  Taylor,  178  s,  2  T.  R,  600.     See  Doe  v.  Weller,  1837, 

1  Jur.  622. 

(y)  Mallam  v.  Arden,  1833,  10  Bing.  299. 

(z)  Per  Alderson,  J.,  10  Bing.  300.  See  Chapman  v.  Chapman,  1628, 
Cro.  Car.  76. 

(a)  London  and  Westminster  Loan  Co.  v.  L.  6c  N.  W.  Ry.  Co.,  1893, 

2  Q.  B.  49. 

{V\  Clarke  v.  Holford,  1848,  2  C.  &  K.  540. 
(c)  2  Rol.  Abr.  450  (M.)  pi.  2. 
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term  is  considered  prima  facie  as  used  consistently 
with  the  custom,  and  evidence  of  such  custom  is 
admissible  (d). 

Bent  payable  on  a  specified  day,  or  within  a  certain 
number  of  days  afterwards.  Is  not  due,  during  the 
continuance  of  the  lease,  until  the  expiration  of  the 
last  of  the  days  of  grace  (e).  If,  however,  the  lease 
expires  at  the  specified  day,  the  days  of  grace  are  dis- 
regarded, and  the  rent  is  then  due  (/) .  The  payment  of 
rent  by  the  lessee  upon  the  day  first  specified  or  at  any 
time  during  the  further  period  will  be  a  good  payment. 

Kent  payable  at  the  "feasts  of  the  Annunciation  and 
St.  Michael,"  in  a  lease  made  in  August.  The  words 
will  be  transposed,  and  the  first  instalment  of  the 
rent  is  payable  at  Michaelmas  (g). 

Bent  payable  quarterly,  "  the  first  payment  to  he  made  on 
the  25th  of  March  following,"  in  agreement  dated 
8th  September.  Only  a  quarter's  rent  is  due  on 
25th  March,  the  first  quarter's  rent  being  either 
forgiven  altogether,  or  postponed  to  the  end  of  the 
term  (li). 

Bent  payable  "yearly  and  every  year  during  the  term  by 
four  equal  quarterly  payments,  on  25th  March,  2±th 
June,  29th  September  and,  25th  December  in  every 
year,  commencing  from  25th  March  then  instant,"  in 
a  lease  for  seven  years  wanting  seven  days  from 
25th  March,  by  indenture  dated  2\st  March.  There 
must  be  seven  payments  of  the  annual  rent ;  the 
rent  will  either  be  treated  as  a  forehand  rent,  the 
first  payment  to  be  made  on  entering  ;  or  as  payable 
on  the  days  named,  although  one  of  them  is  after  the 
expiration  of  the  term  (i). 

If  a  tenant  pays  his  rent  before  the  day  on  which  it  is  Payment 
due,  the  payment  is  voluntary,  and  at  law  does  not  operate  renNday.6 

(d)  Doe  v.  Benson,  1821,  4  B.  &  A.  588,  589. 

(e)  Clun's  Case,  1614,  10  Eep.  127  a,  128  a;  Blunden's  Case,  1598, 
Cro.  Eliz.  565  ;  Pilkingtonv.  Daltoa,  1598,  Cro.  Eliz.  575. 

(/)  See  Barwick  v.  Foster,  1610,  Cro.  Jac.  227,  233  ;  Yelv.  167 ;  Biggin 
v.  Bridge,  1676,  3  Keb.  534. 

(g)  Hill  v.  Grange,  1556,  Plowden,  164,  171  ;  incorrectly  cited  in 
Mallori/s  Case,  5  Eep.  1 1 1  b. 

(h)  Hutchins  v.  Scott,  1837,  2  M.  &  W.  809,  810. 

(*)  Hopkins  v.  Helmore,  1838,  8  A.  &  E.  463. 

L.T.  O 


194 


TERMS    OF    TENANCY. 


Payment  on 
the  rent-day. 


as  a  discharge  (k).  Consequently  it  does  not  at  law  save  a 
condition  for  re-entry  on  non-payment  of  rent  on  the  day(Z). 
Such  a  payment  is  not  a  fulfilment  of  the  obligation 
imposed  by  a  covenant  to  pay  rent,  but  is  in  fact  an  advance 
to  the  landlord  with  an  agreement  that  on  the  day  when 
the  rent  becomes  due  such  advance  shall  be  treated  as  a 
fulfilment  of  the  obligation  to  pay  the  rent(»0-  Hence  a 
payment  on  account  of  rent  not  due  at  the  time  was  formerly 
in  equity,  and  is  now  generally,  a  defence  as  against  the 
lessor  and  his  heirs  to  an  action  for  the  rent  (n)  ;  though,  if 
the  lessor  dies  before  the  rent  is  due,  his  executors  will  have 
to  account  for  an  apportioned  part(wn)  of  the  rent  to  his 
heir  (o).  But  if  the  lessor  has  mortgaged  his  reversion,  the 
payment  is  ineffectual  as  to  any  rent  accruing  due  after  the 
lessee  has  notice  of  the  mortgage,  and  the  lessee  is  liable 
to  pay  the  rent  over  again  (p). 

The  tenant  has  the  whole  of  the  day  to  pa}7  his  rent  in, 
and  it  is  not  in  arrear  until  after  midnight  (q)  ;  but  even  at 
law  a  payment  on  the  morning  of  the  rent-day  is  valid  as 
against  the  heir  of  the  landlord,  in  case  the  latter  should 
die  on  the  same  day  (>■) . 


Where  there 
is  no  express 
agreement. 


On  lease  by 
sovereign. 


(4)  Where  Kent  is  payable. 

If  no  other  place  is  appointed  by  agreement,  rent  must 
be  paid  upon  the  land  demised  (s) ;  but  if  the  tenant  has 
expressly  covenanted  to  pay  rent,  it  is  his  duty  to  seek  out 
the  person  to  whom  the  rent  is  to  be  paid,  and  to  pay  it,  or 
tender  it  to  him,  on  the  appointed  day  (t).     If  the  sovereign 

(h)  Clun's  Case,  1614,  10  Rep.  127  a. 

(l)  Cromwell  v.  Andrews,  1583,  Cro.  Eliz.  15. 

(m)  De  Nicholls  v.  Saunders,  1870,  L.  R.  5  C.  P.  589,  per  Willes,  J., 
at  p.  594. 

(n)  Nash  v.  Gray,  1861,  2  F.  &  F.  391.  See  Rockingham  v.  Penrice, 
1711,  1  P.  W.  177  ;  1  Swanst.  345,  note.  (rrn)  Infra,  p.  213. 

(o)  Rockingham  v.  Penrice,  supra. 

(p)  De  Nicholls  v.  Saunders,  1870,  L.  R.  5  C.  P.  589  ;  Cook  v.  Guerra, 
1872,  L.  R.  7  C.  P.  132. 

(q)  Dibble  v.  Bowater,  1853,  2  E.  &  B.  564.  See  Duppa  v.  Maijo, 
1671,  1  Wms.  Saund.  at  p.  287  ;  judgment  of  Blackstone,  J.,  in 
Cutting  v.  Derby,  1776,  2  W.  Bl.  at  p.  1077. 

(r)  Ohm's  Case,  1614,  10  Rep.  127  b. 

(s)  Co.  Litt.  201  b  ;  Boroughes'  Case,  1596,  4  Rep.  p.  73  a.  See  Rowe 
v.  Young,  1820,  2  Br.  &  B.  p.  234  ;  Crouch  v.  Fastolfe,  1680,  Sir  T.  Raym. 
•118. 

(t)  Haldane  v.  Johnson   1853.  8  Ex.  689,  695. 
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makes  a  lease  for  years  reserving  rent,  without  appointing 
any  place  for  payment,  the  lessee  may  pay  the  rent  either 
at  the  exchequer  or  to  the  bailiffs  or  receivers  authorized 
by  the  sovereign  to  receive  it  (u). 

(5)  To  whom  Bent  is  payable. 

Upon  the  death  of  any  person  after  31st  December,  1897,  ]-  Real  rePrc" 
his  real  estate  devolves  upon  his  personal  representatives 
for  the  purpose  of  being  administered  by  them,  so  far  as 
necessary,  in  the  same  manner  as  personal  estate,  and  then 
to  be  transferred  to  the  persons  beneficially  entitled  (r).  Such 
transfer  may  be  by  assent  to  a  devise  or  by  conveyance,  but 
until  it  is  effected  the  personal  representatives  are  entitled 
to  receive  the  rents.  In  the  case  of  an  intestacy,  there 
seems  to  be  no  person  entitled  to  receive  the  rents  pending 
the  grant  of  administration,  though,  if  the  solvency  of  the 
estate  is  clear,  it  is  safe  to  pay  them  to  the  heir-at-law  (w). 

A  tender  to  an  agent  authorized  to  receive  payment  is  as  2.  Agents, 
good  as  a  tender  to  the  landlord  in  person  (x).  But  before 
paying  or  tendering  rent  to  an  agent  the  tenant  should  not 
only  see  that  the  agent  has  been  duly  authorized  to  receive 
it,  but  also,  in  the  case  of  an  agent  not  authorized  by  power  of 
attorney  (y),  that  his  authority  has  not  been  revoked  by  the 
death  or  bankruptcy  of  the  landlord  (z).  If  the  landlord  has 
held  out  a  person  to  the  tenant  as  his  agent  to  receive  the 
rent,  he  cannot  withdraw  the  agent's  authority  without 
giving  the  tenant  notice  of  such  withdrawal  (a),  and  until 
such  notice  is  given  the  landlord  will  be  bound  by  the 
agent's  receipts.  Hence  the  landlord's  wife,  who  has  acted 
as  his  agent  on  similar  occasions  before,  when  her  authority 
was  acknowledged,  retains  such  authority  till  it  is  counter- 
manded (b).      A   clause   in  a  lease  by  deed,  whereby  the 

(u)  See  note  (s),  p.  194.  (v)  Land  Transfer  Act,  60  &  61  Vict.  c.  65, 
Part  I.  (w)  Supra,  p.  62. 

(sc)  Guodland  v.  Blewith,  1808,  1  Camp.  477,  478.  See  infra,  p.  272  ; 
Roscoe's  Evidence,  16th  ed.,  662. 

(//)  A  tenant  paying  in  good  faith  under  a  power  of  attorney  is 
protected  by  the  Conveyancing  Act,  1881,  s.  47. 

(;.)  As  to  revocation  by  lunacy,  see  Drew  v.  Nunn,  1879,  4  Q.  B.  D. 
661. 

(a)  See  Drew  v.  Nunn,  1879,  4  Q.  B.  D.  p.  667  ;  Trueman  v.  Loder, 
1840,  11  A.  &  E.  589. 

(h)  Browne  v.  Powell,  1827,  4  Bing.  230,  232.  See  Dodd  v.  Acklom, 
1843,  6  M.  &  Gr.  672. 
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3.  Mortgagor. 

(a)  Lease 
before  mort- 
gage. 


(b)  Lease 
after  mort- 
gage. 

i.  Not  under 
Conv.  Act, 
1881. 


landlord  agrees  that  K.,  who  has  no  interest  in  the  rent,  is 
to  receive  all  rent  from  the  tenant  at  all  times  when  it 
becomes  due  during  the  term,  and  his  receipt  is  to  be  a  full 
and  sufficient  discharge  from  all  liability,  has  been  inter- 
preted as  a  bare  authority  to  receive  the  rent,  and  therefore 
revocable  by  the  landlord  upon  notice  of  the  revocation  to 
the  tenant  (c) . 

A  tenant  under  a  lease  made  by  a  mortgagor  before  the 
mortgage  is  perfectly  safe  in  paying  the  rent  to  the  mort- 
gagor until  he  has  notice  of  the  mortgage  from  the  mort- 
gagee (d).  After  the  mortgagee  has  given  such  notice  he  is 
entitled  to,  and  may  distrain  for,  all  rent  in  arrear  which 
has  accrued  due  since  the  mortgage  (e).  If  after  notice 
given  by  the  mortgagee  the  tenant  pays  rent  to  the  mort- 
gagor, without  any  fraud  or  misrepresentation  on  the  part 
of  the  latter,  the  payment  cannot  be  recovered  by  the  tenant 
from  the  mortgagor  (/). 

The  position  of  the  tenant  under  a  lease  made  after  the 
mortgage  depends  on  whether  sect.  18  of  the  Conveyancing 
Act  applies  or  not.  If  it  does  not  apply,  the  tenant  may 
consider  the  mortgagor  as  his  landlord  so  long  as  the 
mortgagee  allows  the  mortgagor  to  receive  the  rents  (g) .  But 
the  mortgagee,  if  he  desires  to  go  into  possession,  cannot 
directly  enforce  payment  of  rent  to  himself,  for  the  tenant 
does  not  hold  under  him,  nor  is  a  tenancy  under  the  mort- 
gagee created  by  notice  to  pay  the  rent  to  him  (h).  The 
tenancy  under  the  mortgagor  continues,  and  the  tenant  is 
estopped  from  denying  it  (i).  The  tenant,  however,  is  liable 
to  be  evicted  by  the  mortgagee  claiming  under  title  para- 
mount, and  if  the  notice  to  pay  rent  to  the  mortgagee  is 
accompanied  by  a  threat  of  legal  proceedings,  the  tenant  is 
justified  in  paying  to  the  mortgagee  all  rent  due  since  the 
mortgage,  not  already  paid  to  the  mortgagor,  and  all  rent 

(c)  Venning  v.  Bray,  1862,  2  B.  &  S.  502. 

(</)  4  Anne,  c.  16,'s.  10  ;  infra,  p.  413  ;  Trent  v.  Hunt,  1853,  9  Ex. 
p.  23. 

(e)  Moss\.  Gallimore,  1779,  1  Dougl.  279  ;  Rogers  v.  Humphreys,  1835, 
4  A.  &  E.  299  ;  Burrows  v.  Gradin,  1843,  1  D.  &  L.  213.  See  Whitmore 
v.  Walker,  1848,  2  C.  &  K.  615. 

(/)  Higgs  v.  Scott,  1849,  7  C.  B.  63. 

(g)  Per  Bay  ley,  J.,  in  Pope  v.  Biggs,  1829,  9  B.  &  C.  at  p.  251. 

(h)  Bogers'v.  Humphreys,  1835,  4  A.  &  K.  p.  313. 

(i)  Alchorne  v.  Gomme,  1824,  2  Bing.  54. 


RENT. 


197 


subsequently  accruing  due  (/.)•  A  payment  so  made  under 
compulsion  of  law,  and  in  consequence  of  the  default  of  the 
lessor,  is  treated  as  a  payment  of  the  rent  due  to  the 
lessor  (I),  and  may  be  set  up  as  a  satisfaction  of  such  rent 
without  in  any  way  disputing  his  title  (ra). 

The  mere  fact  of  the  mortgagee's  having  given  notice  to 
the  tenant  to  pay  rent  to  him,  not  accompanied  by  actual 
payment,  is,  however,  no  defence  to  an  action  or  distress  for 
rent  by  the  mortgagor  (w). 

If  the  lease  is  made  under  sect.  18  of  the  Conveyancing  ii.  Under 
Act,  1881,  the  legal  reversion  on  the  lease  is  in  the  mort-   °g£-  Act' 
gagee,  and  upon  his  giving  notice  to  the  tenant  he  has  the 
like  remedies  on  the  covenants  in  the  lease  as  though  the 
lease  had  been  granted  by  himself  (o) . 

Upon  a  lease  by  several  joint  tenants,  one  of  them  may  4.  Co-owners, 
recover  the  whole  rent  and  give  a  discharge  for  it  {p). 
Upon  a  lease  by  tenants  in  common,  the  survivor  may  sue 
for  the  whole  rent,  although  the  reservation  is  to  the  lessors 
according  to  their  respective  interests  (q).  But  if  a  lessee 
holding  under  two  tenants  in  common  pays  the  whole  rent 
to  one  after  notice  from  the  other  not  to  pay  it,  the  tenant 
in  common  who  gave  the  notice  may  distrain  for  his 
share  (/•)• 

Upon  an  assignment  of  rent,  whether  with  or  without  the  5.  Assignees, 
reversion  to  which  it  is  incident,  the  assignee  may  bring  an 
action  of  debt  for  the  rent  (s).  A  mere  authority  to  pay 
the  rent  to  a  third  person,  contained  in  a  letter  from  the 
lessor  addressed  to  the  lessee,  where  it  does  not  appear 
that  any  consideration  moves  from  such  third  person, 
is   revocable  (t) ;    but   it   is   otherwise   if    a    consideration 

(/.)  Pope  v.  Biggs,  1829,  9  B.  &  C.  245  ;  Johnson  v.  Jones,  1839, 
9  A.  &  E.  809  ;   Waddilove  v.  Barnett,  1836,  2  Bing.  N.  C.  538. 

(/)   Underhay  v.  Read,  1887,  20  Q.  B.  D.  209. 

(m)  Johnson  v.  Jones,  1839,  9  A.  &  E.  809. 

(«)  Wheeler  v.  Branscombe,  1843,  5  Q.  B.  373  ;  Wilton  v.  Dunn,  1851, 
17  Q.  B.  294.     See  Hickman  v.  Machin,  1859,  4  H.  &  N.  716. 

(o)  See  sect.  10. 

(p)  Robinson  v.  Hofman,  1828,  4  Bing.  562,  565. 

(q)  Wallace  v.  M'Laren,  1828,  1  Man.  &  By.  516.     See  supra,  p.  64. 

(r)  Harrison  v.  Barnby,  1793,  5  T.  R.  246.  SeePcwis  v.  Smith,  1822, 
5  B.  &  A.  850. 

(s)  Robins  v.  Cox,  1661,  1  Lev.  22  ;  Allen  v.  Bryan,  1826,  5  B.  &  C. 
512  ;   Williams  v.  Hayicard,  1859,  1  E.  &  E.  1040,  see  p.  1050. 

it)  Ex  parte  Hall,  1879,  10  C.  D.  615. 
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Tenant  not  to 
be  prejudiced 
by  payment 
or  rent  to 
grantor  before 
notice. 


Payment  of 
rent  to  person 
not  entitled 
to  it. 


Parol  varia- 
tion of  rent. 


is  shown,  and  the  letter  then  operates  as  an  equitable 
assignment  (w). 

Rent  actually  due  (x)  to  a  judgment  debtor  may  be 
attached  in  the  hands  of  his  tenant  (y)  by  a  garnishee  order 
under  E.S.C.,  1883,  Ord.  45. 

Although  upon  a  grant  of  the  reversion  an  attornment  to 
the  grantee  is  not  now  necessary  (z),  yet  the  tenant  is  not 
prejudiced  or  damaged  by  payment  of  rent  to  the  grantor, 
or  by  breach  of  any  condition  for  non-payment  of  rent  {a), 
before  notice  is  given  to  him  of  such  grant  by  the  grantee  (h). 

Payment  of  rent  to  a  person  not  entitled  to  it,  with  the 
acquiescence,  under  a  false  apprehension,  of  the  person 
really  entitled,  has  been  held  not  to  exonerate  the  tenant  from 
the  duty  of  paying  it  to  the  latter  (c).  Rent  paid  by  mistake, 
in  ignorance  of  the  death  of  a  person  for  whose  life  the  pre- 
mises are  held,  may  be  recovered  back  (d).  And,  generally, 
where  the  tenant  has  paid  rent  to  A.,  who  has  no  title,  and 
is  subsequently  evicted  and  ordered  to  pay  mesne  profits, 
he  can  recover  the  rents  from  A.  in  an  action  for  money 
had  and  received  (e).  A  representation  as  to  the  person 
entitled  to  receive  rent  binds  the  person  making  it  (/). 

(6)  Amount  of  Rent  payable. 

The  rent  payable  under  a  written  agreement  cannot  be 
effectually  reduced  by  a  parol  variation  {g)  ;  and  though  the 
variation  is  followed  by  payment  of  the  reduced  rent,  this 
does  not  per  se  operate  as  the  creation  of  a  new  tenancy  (/<)• 
Nor  does  a  verbal  agreement  for  an  increase  of  rent  (i), 


(u)  Knill  v.  Proivse,  1884,  33  W.  E.  163. 

(as)  Jones  v.  Tlwmpson,  1858,  27  L.  J.  Q.  B.  234. 

(y)  Mitchell  v.  Lee,  1867,  L.  E.  2  Q.  B.  259.         (z)  Infra,  p.  413. 

(a)  The  necessity  for  notice  of  a  grant  of  the  reversion  before  re-entry 
is  confined  to  the  case  of  re-entry  for  non-pavment  of  rent  :  Scaltock 
v.  Harston,  1875,  1  C.  P.  D.  106. 

(b)  4  Anne,  c.  16,  sect.  10.  As  to  the  sufficiency  of  ihe  notice,  see  Cook 
v.  Guerra,  1872,  L.  E.  7  C.  P.  132,  137. 

(c)  Williams  v.  Bartholomew,  1798,  1  B.  &  P.  326. 

(d)  Barber  v.  Brown,  1856,  1  C.  B.  N.  S.  121. 

(e)  Newsome  v.  Graham,  1829,  10  B.  &  C.  234. 
(/)   White  v.  Greenish,  1861,  11  C.  B.  N.  S.  209. 

(y)  Crowley  v.  Vittey,  1852,  7  Ex.  319.  See  Hilton  v.  Goodhind,  1827, 
2  C.  &  P.  591.  (h)  Clarke  v.  Moore,  1844,  1  Jo.  &  Lat.  723. 

(i)  Delmege  v.  Mullins,  1875,  I.  E.  9  C.  L.  209.  As  to  variation  in 
the  statement  of  the  amount  in  collateral  instruments,  see  Lainson  v. 
Tremeere,  1834,  1  A.  &  E.  792. 
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though  it  seems  that  the  increased  rent  can  be  recovered  in 
an  action  for  use  and  occupation  (,/). 

An  additional  rent  is  frequently  reserved  in  case  the  increased 
tenant  violates  the  provisions  of  his  lease ;  as,  for  instance, 
a  yearly  rent  for  every  acre  of  land  above  a  certain  quantity 
which  he  ploughs  up  or  converts  into  tillage  (k) .  A  sum 
thus  reserved  is  not  in  general  deemed  a  penalty,  but  a 
liquidated  satisfaction  fixed  and  agreed  upon  by  the  par- 
ties (/),  and  if  it  has  once  become  payable  it  is  payable  as 
rent  annually  during  the  residue  of  the  term  (in),  even 
though  the  land  be  restored  to  its  original  condition  (n). 
The  description  of  land  in  the  lease  as  meadow  does  not 
estop  the  lessee  from  proving  that  it  was  in  fact  arable  (o). 

If  the  increased  rent  is  expressly  reserved  payable  yearly 
during  the  residue  of  the  term  after  it  has  once  become 
payable,  the  contract  is  construed  as  giving  the  lessee  the 
right  to  do  the  act  which  attracts  the  additional  rent  (p), 
and  the  Courts  have  refused  to  restrain  him  from  doing 
such  act  (q).  But  the  question  is  one  of  construction  as  to 
the  meaning  of  the  contract  (r) ;  and  it  seems  that  where, 

( j)  Burrowes  v.  Gradin,  1843,  1  D.  &  L.  213. 

(k)  See  Fielden  v.  Tattersall,  1863,  7  L.  T.  718.  As  to  additional  rent 
in  case  of  occupation  by  persons  other  than  the  lessee,  see  Greenslade 
v.  Tapscott,  1834,  1  C.  M.  &  R.  55  ;  Ponsonby  v.  Adams,  1770,  2  Br.  P.  C. 
431.  As  to  using  lands  as  a  race-course  under  a  provision  of  this  nature, 
see  Aldridrje  v.  Howard,  1842,  4  M.  &  Gr.  921. 

(I)  Rolfe  v.  Peterson,  1772,  2  Bro.  P.  C.  436  ;  Farrant  v.  Olmius,  1820, 
3  B.  <fc  A.  692  ;  Smith  v.  Ryan,  1844,  9  Ir.  L.  R.  235  ;  Wright  v.  Tracey, 
1873,  I.  R.  7  C.  L.  134  ;  Re  E.  of Hexborough  and  Wood,  1882,  47  L.  T. 
516  ;  Lord  Elphinstone  v.  Monkland  Iron  Co.,  1886,  11  App.  Cas.  332. 
See  Janes  v.  Green,  1829,  3  Y.  &  J.  298  ;  Denton  v.  Richmond,  1833, 

1  Cr.  &  M.  734,  742  ;  Pollitt  v.  Forrest,  1847,  11  Q.  B.  949  ;  Bray  v. 
Fogarty,  1870,  I.  R.,  4  E<[.  544  ;  supra,  p.  159.  For  a  case  where  an 
additional  rent  reserved  "  by  way  of  penalty  "  for  a  breach  of  covenant 
in  the  last  vear  of  the  term  only  was  deemed  to  be  a  penalty,  see 
Willson  v.  Love,  1896,  1  Q.  B.  626. 

(m)  Farrant  v.  Olmius,  supra;  Bowers  v.  Nixon,  1848,  12  Q.  B. 
p.  558. 

(n)  Birch  v.  Stephenson,  1811,  3  Taunt,  p.  47S.  But  see  Domville  v. 
Ford,  1872,  Ir.  R,  7  C.  L.  534. 

(o)  Skipworth  v.  Green,  1725,  8  Mod.  311. 

(]))  Let/h  v.  Lillie,  1860,  6  H.  &  N.  165  ;  infra,  p.  349. 

(q)   Woodward  v.  Gyles,  1690,  2  Vera.  119  ;   Rolfe  v.   Peterson,  1772, 

2  Bro.  P.  C.  436.  See  French  v.  Macule,  1842,  2  Dr.  &  W.  p.  277  ; 
Aylet  v.  Dodd,  1741,  2  Atk.  p.  239  ;  Benson  v.  Gibson,  1746,  3  Atk. 
p.  396  ;  Hardy  v.  Martin,  1783,  1  Cox,  26  ;  Jones  v.  Green,  1829,  3  Y.  &  J. 
298,  304  ;  Gerrard  v.  O'Reilly,  1843,  3  Dr.  &  W.  414. 

(r)  French  v.  Macale,  1842,  2  Dr.  &  W.  pp.  276,  284. 
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General  rule 
as  to  set-off 
against  rent 


in  addition  to  the  exaction  of  an  increased  rent  or  other  sum 
on  the  doing  of  a  specified  act,  the  lessee  is  also  made  sub- 
ject to  forfeiture  (s),  or  where  a  single  payment  only  is 
reserved  (t),  the  Court  will  restrain  the  lessee  by  injunction 
from  doing  the  act.  Where  the  lessee  covenants  to  do  a 
particular  thing,  as,  in  the  lease  of  a  public-house,  to  buy 
all  beer  used  on  the  premises  from  the  lessor,  with  a 
provision  that  he  shall  pay  a  reduced  rent  while  this  is 
done,  he  cannot  pay  the  full  rent  and  disregard  the 
covenant  (u). 

Where  there  is  a  right  of  re-entry  on  breach  of  the 
covenant,  it  is  at  the  option  of  the  lessor  whether  he  will 
re-enter  or  whether  he  will  demand  payment  of  the  increased 
rent  (x). 

A  tenant  cannot,  in  general,  set  off  against  the  rent  sums 
due  to  him  from  his  landlord,  or  payments  made  on  behalf 
i.  On  distress,  of  his  landlord,  unless  there  is  a  special  agreement  to  that 
effect  (y),  for  although  the  sum  due  to  the  tenant  may  be  of 
greater  amount  than  the  rent,  yet  if  the  rent  is  not  paid 
the  landlord  may  distrain  for  it  (z).  Hence  a  tenant  cannot 
obtain  an  injunction  against  his  landlord  to  restrain  pro- 
ceedings upon  a  replevin  bond  on  the  ground  of  a  set-off 
against  the  rent  distrained  for  (a). 

If,  however,  the  landlord,  instead  of  distraining,  sues 
for  rent,  the  defendant  may  plead  a  set-off  {!>) .  But  in 
an  action  of  covenant  for  rent  the  defendant  cannot  set 
off   any  uncertain  damages   that   he   may   be   entitled   to 

(s)  Barret  v.  Blagrave,  1800,  5  Ves.  555  ;  French  v.  Macule,  1842,  2  Dr.  & 
W.  p.  284.     See  Weston  v.  Metrop.  Asylum  District,  1882,  9  Q.  B.  D.  404. 

(0  City  of  London  v.  Pugh,  1727,  4  Bro.  P.  C.  395,  397;  French  v. 
Macule,  2  Dr.  &  W.  269,  278.     See  Jones  v.  Heavens,  1877,  4  C.  D.  636. 

(u)  Hanbury  v.  Gundy,  1887,  58  L.  T.  155. 

(.<)  Weston  v.  Metrop.  Asylum  District,  1882,  9  Q.  B.  D.  405 ;  Doe 
v.  Jepson,  1832,  3  B.  &  Ad.  402. 

(;/)  See  Roper  v.  Bumford,  1810,  3  Taunt.  76.  If  the  landlord  agrees 
to  allow  a  specified  sum  laid  out  by  the  tenant  in  repairs,  he  can  distrain 
for  the  whole  rent,  and  the  tenant  must  sue  on  his  special  agreement  : 
Graham  v.  Tate,  1813,  1  M.  &  S.  609  ;  unless  he  is  authorized  bythe 
agreement  to  deduct  from  the  rent :  Dallmau  v.  King,  1837,  4  Bing.  N.  C. 
105. 

(z)  Absolomv.  Knight,  1743,  Bull.  N.  P.  181  ;  Barnes,  450  ;  haycock 
v.  Tufitell,  1787,  2  Chit.  531  ;  judgment  of  Park,  J.,  in  Andrew  v.  Hancock, 
1819,  1  Br.  &  B.  at  p.  46  ;   Jl'illson  v.  Davenport,  1833,  5  C.  &  P.  531. 

(a)  Pratt  v.  Keith,  1864,  33  L.  J.  Ch.  528.  See  Townrow  v.  Benson, 
1818,  3  Madd.  203. 

(b)  R.  S.  C.  1883,  Ord.  19,  r.  3.     See  Roseoe's  Evidence,  16th  ed.  671. 


ii.  In  action. 
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recover  against  the  landlord  on  any  of  the  covenants  in  the 
lease  (<■). 

The  following  payments  may  be  deducted  by  the  tenant  Deductions 
from  his  rent : — Sums  paid  by  the  tenant  for  the  landlord's  made  from 
share  of  property  tax  (d).  Under  the  Income  Tax  Acts  (e)  rent- 
the  tenant  may  deduct  the  landlord's  income  tax,  actually  J'^roperty 
paid  by  the  tenant  (/'),  out  of  the  next  payment  of  rent; 
and  any  contract  for  the  payment  of  rent  in  full  without 
allowing  the  deduction  is  void(Y/).  Where,  however,  the 
rent  is  reserved  clear  of  property  tax,  the  lease  is  not  alto- 
gether void,  but  the  rent  is  payable  subject  to  the  deduc- 
tion (/<).  And  a  covenant  to  pay  the  property  tax  will  not 
avoid  a  separate  covenant  for  payment  of  rent  clear  of 
taxes  generally  ;  for  these  words  will  be  understood  of 
such  taxes  as  the  tenant  may  lawfully  engage  to  defray  (i). 
A  proviso  for  reduction  of  rent  in  case  of  the  repeal  or  sus- 
pension of  the  Income  Tax  Acts  is  good  (k)  ;  and  so  is  an 
agreement  that  if  the  tenant  will  pay  the  rent  in  full  with- 
out any  deduction  in  respect  of  the  landlord's  property  tax, 
the  landlord  will  repay  to  the  tenant  all  sums  paid  for  the 
tax  (/).  The  tenant  may  deduct  the  tax,  although  the  land- 
lord is  entitled  to  exemption  (m)  ;  and,  to  justify  deduction, 
it  is  sufficient  to  prove  payment  to  the  collector,  without 
producing  the  assessment  (n).  If  the  landlord  refuses  to 
allow  for  property  tax,  and  distrains  for  the  full  rent,  the 
tenant  may  recover  in  an  action  for  mone}'  had  and 
received  (o). 

(<)  Weigall  v.  Waters,  1795,  6  T.  ft.  488.  See  Gower  v.  Hunt,  1735, 
Barnes,  290. 

(</)  See  Gabell  v.  Shevell,  1813,  5  Taunt.  81  ;  Rex  v.  Mitcham,  1783, 

I  Duuy.  226  n  ;  Franklin  v.  Garter,  1845,  1  C.  B.  750. 

(c)  Income  Tax  Act,  1842  (o  &  6  Vict.  c.  35),  s.  60  ;  Income  Tax  Act, 
1853  (1(3  &  17  Vict.  c.  34),  s.  40  ;  27  &  28  Vict.  c.  18,  s.  15.  As  to  houses 
let  in  several  tenements,  see  Act  of  1853,  s.  36. 

(/)  Proviso  to  sect.  40  of  Act  of  1853. 

(g)  Act  of  1842,  ss.  73,  103.     See  infra,  sect.  9  of  this  chapter,  p.  363. 

(h)  Fuller  v.  Abbot,  1811,  4  Taunt.  105  ;  Tinckler  v.  Prentice,  1812, 
4  Taunt.  549. 

(i)  Gaskell  v.  King,  1809,  11  East,  165. 

{k)  Golbron  v.  Travers,  1862,  12  C.  B.  N.  S.  181  ;  Beadel  v.  Pitt,  1865, 

II  L.  T.  592. 

(0  Lamb  v.  Brewster,  1879,  4  Q.  B.  D.  607. 
(m)  Swatman  v.  Ambler,  1855,  24  L.  J.  Ex.  185. 
(n)  Philips  v.  Beer,  1815,  4  Camp.  266. 
(o)  Graham  v.  Tate,  1813,  1  M.  &  S.  609. 
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When  deduc- 
tion to  be 
made. 


2.  Land  tax. 


As  soon  as  the  tenant  has  paid  the  property  tax,  it  is  in 
effect  a  payment  by  him  of  so  much  of  the  next  rent  due  to 
his  landlord  (_p).  But  the  deduction  must  be  made  from 
the  next  payment  of  rent,  or  the  amount  cannot  afterwards, 
be  recovered  (q).  It  is  only  on  the  production  of  a  cer- 
tificate of  the  tax  being  paid  that  the  landlord  is  bound 
to  make  the  allowance  (r).  A  succeeding  occupier  may 
tender  in  part  payment  of  his  rent  a  receipt  for  property 
tax  which  has  become  due  since  the  last  payment  of  rent, 
and  has  been  paid  by  the  former  occupier  (s)  ;  and,  if  called 
upon  to  pay  arrears  which  should  have  been  paid  by  the 
former  occupier,  he  may  deduct  these  out  of  any  subsequent 
payment  of  rent  to  the  landlord  (t). 

Sums  paid  by  the  tenant  for  the  landlord's  proportion  of 
the  land  tax  (it) — that  is,  such  proportion  of  the  tax  as  the 
rent  bears  to  the  assessed  annual  value  of  the  premises  (x) ; 
provided  there  is  no  agreement  to  the  contrary  (y).  A  pay- 
ment of  land  tax  can  only  be  deducted  from  the  rent  which 
has  then  accrued,  or  is  then  accruing  due  ;  for  the  law  con- 
siders the  payment  of  the  land  tax  as  a  payment  of  so  much 
of  the  rent  then  due,  or  growing  due,  to  the  landlord  ;  and 
if  afterwards  the  tenant  pays  the  rent  in  full,  he  cannot  at 
a  subsequent  time  deduct  the  former  land  tax  from  the 
rent  (z).  An  excessive  deduction  permitted,  for  several  years, 
by  mistake  by  the  landlord  or  his  agent,  the  landlord  having 
the  means  of  knowing  all  the  facts,  and  there  being  no  fraud 
or  misrepresentation  on  the  part  of  the  tenant,  will  operate 
as  a  payment  of  so  much  rent,  and  the  landlord  cannot  after- 
wards distrain  for  sums  so  deducted,  or  recover  them  by 


(p)  See  per  Abbott,  J.,  in  Denby  v.  Moore,  1817,  1  B.  &  A.  at  p.  129. 

(q)  Denby  v.  Moore,  1817,  1  B.  &  A.  123  ;  Gumming  v.  Bedborough, 
1846,  15  M.  &  W.  438. 

(r)  Pocock  v.  Eustace,  1809,  2  Camp.  181  ;  Baker  v.  Dans,  1814, 
3  Camp.  474. 

(s)  Olennel  v.  Read,  1816,  7  Taunt.  50. 

(<)  Act  of  1853,  s.  35. 

(u)  38  Geo.  3,  e.  5,  s.   17  ;  Hyde  v.  Hill,  1789,  3  T.  R.  377  ; 
v.  Const,  1830,  10  B.  &  C.  635,  per  Parke,  J.,  p.  654. 

(a;)  See  judgment  of  Baylev,  J.,  in  Stubbs  v.  Parsons,  1820,  3  B 
519  ;  Whitfield  v.  Brandwood,  1818,  2  Stark.  440. 

(y)  38  Geo.  3,  c.  5,  s.  35. 

(s)  Per  Bayley,  J.,  in  Stubbs  v.  Parsons,  3  B.  &  A.  at  p.  520  ;  Andrew 
v.  Hancock,  1819,  1  Br.  &  B.  37  ;  Saunderson  v.  Hanson,  1828,  3  C.  &  P. 
314  ;  Spragg  v.  Hammond,  1820,  2  Br.  &  B.  59. 
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action  as  arrears  of  rent  (a).  Where  the  lessee  is  bound  to 
pay  the  land  tax,  and  the  tax  is  redeemed  by  a  person 
beneficially  entitled  to  the  rent,  the  amount  of  the  land  tax 
is  to  be  considered  as  rent  reserved  and  may  be  recovered 
accordingly  (b). 

Sums  paid  by  the  tenant  for  the  landlord's  proportion  of  3.  Sewers 
a  sewers  rate  may  be  deducted  in  the  absence  of  airy  agree-  iate' 
ment  to  the  contrary  (c)  ;  but  the  deduction  must  be  made 
from  the  rent  for  the  current  year  (d). 

Bates  imposed  for  local  improvements  are  usually  recover-  L  Local  un- 
able by  the  local  authority  from  the  occupier,  who  is  !Jtes?ment 
authorized,  in  the  absence  of  agreement,  to  deduct  them 
from  his  rent.  Thus  drainage  and  paving  expenses  incurred 
by  the  local  authority  under  the  Metropolis  Management 
Act,  1855  (e),  may  under  the  Metropolis  Management 
Amendment  Act,  1862  (/),  be  recovered  either  from  the 
owner  or  the  occupier,  and  in  the  latter  case  the  owner 
must  allow  the  occupier  to  deduct  the  rate  from  his  rent  ; 
but  this  provision  is  without  prejudice  to  any  contract  under 
which  the  occupier  is  bound  to  pay  rates.  The  tenant  cannot 
deduct,  however,  unless  he  has  actually  paid  the  rate  (g). 

Similar  provision  is  made  with  respect  to  expenses  in- 
curred in  abating  nuisances  and  private  improvement 
expenses  under  the  Public  Health  Act,  1875  (//).  Thus 
where  the  occupier  by  whom  any  private  improvement  rate 
is  paid  holds  the  premises  in  respect  of  which  the  rate  is 
made  at  a  rent  not  less  than  the  rack-rent  (/■),  he  is  entitled 


3M 


(o)  Bramston  v.  Robins,  1826,  4  Bing.  11  ;   Waller  v.  Andrews,  1838, 

_  M.  &  W.  312. 

(b)  42  Geo.  3,  c.  116,  s.  126.  See  Ward  v.  Const,  1830,  10  B.  &  C. 
635  ;  Faulkner  v.  Llewellin,  1863,  9  L.  T.  251,  557. 

(c)  The  Land  Drainage  Act,  1861  (24  &  25  Vict.  c.  133),  s.  38  ;  Smith 
v.  Humble,  1854,  15  C.  B.  321.  See  Tidswell  v.  Whitworth,  1867,  L.  R. 
2  C.  P.  p.  336. 

(d)  See  Andrew  v.  Hancock,  1819, 1  Br.  &  B.  37  ;  Saunderson  v.  Hanson, 
1828,  3  C.  &  P.  314. 

(e)  18  &  19  Vict,  c.  120,  ss.  73,  105. 
(/)  25  &  26  Vict.  c.  102,  s.  96. 

(g)  Ryan  v.  Thompson,  1868,  L.  R.  3  C.  P.  144. 

(h)  38  &  39  Vict.  c.  55  ;  see  sects.  104,  150,  214,  226.  As  to  the 
levying  of  a  local  rate  where  a  house  is  let  in  parts,  see  Lobban  v.  Cooke, 
1858,  3  H.  &  X.  238. 

(i)  "  Back-rent''  is  defined  by  sect.  4  as  rent  which  is  not  less  than 
two-thirds  of  the  full  net  annual  value  of  the  property  out  of  winch  the 
rent  arises. 
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5.  Copyhold 
enfranchise- 
ment rent- 
charge. 


6.  Tithe  rent- 
charge. 


to  deduct  from  his  rent  three-fourths  of  the  amount  paid 
by  him  on  account  of  such  rate;  and  if  he  holds  at  a 
rent  less  than  a  rack-rent  he  is  entitled  to  deduct  from  his 
rent  such  proportion  of  three-fourths  of  the  rate  as  his 
rent  bears  to  the  rack-rent  (A). 

An  occupying  tenant  who  properly  pays  on  account  of  a 
rent-charge  created  on  the  enfranchisement  of  copyhold 
lands  under  the  Copyhold  Act,  1894  (I),  any  money  which, 
as  between  himself  and  his  landlord,  that  tenant  is  not 
liable  to  pay,  is  entitled  to  recover  from  the  landlord  the 
money  paid,  or  to  deduct  it  from  the  next  rent  payable  by 
the  tenant ;  and  an  intermediate  landlord  who  pays  or 
allows  any  sum  under  this  provision  may  in  like  manner 
recover  it  from  his  superior  landlord  or  deduct  it  from  his 
rent  (m). 

Formerly  tithe  rent-charge  was  recoverable  from  the 
occupier  by  distress,  and  the  occupier  who  paid  the  rent- 
charge  was,  in  the  absence  of  agreement,  entitled  to  deduct 
it  from  his  rent  (n) — that  is,  from  the  next  payment  of 
rent  (o) ;  though,  inasmuch  as  there  was  no  personal 
liability  on  the  landlord  to  pay  the  rent,  he  was  not  bound 
to  indemnify  the  tenant  against  the  consequences  of  a  dis- 
tress (p).  But  by  the  Tithe  Act,  1891(g),  the  remedy  by 
distress  is  abolished,  and  the  tithe  rent-charge  is  recoverable, 
where  the  land  is  in  the  occupation  of  a  tenant,  only  by  the 
appointment  by  the  county  court  of  a  receiver  of  the 
rents  (;•).  This  method  applies  also  to  any  sums  directed 
by  the  earlier  Tithe  Acts  or  the  Extraordinary  Tithe 
Redemption  Act,  1886  (s),  to  be  recovered  as  tithe  rent- 
charge  (t),  including  redemption  money  (u). 

The  effect  is  that  the  tithe  rent-charge  is  now  payable 


(k)  38  &  39  Vict.  c.  55,  s.  214.     As  to  deduction  by  mesne  lessees, 
see  the  latter  part  of  the  same  section. 
(I)  57  &  58  Vict.  c.  46,  ss.  8,  17. 
(m)  Sect.  27. 

(n)  The  Tithe  Act,  1836,  6  &  7  Will.  4,  c.  71,  s.  80  ;  see  sect.  70. 
(o)  Dawes  v.  Thomas,  1892,  1  Q.  B.  414. 

(p)  Griffmhoofe  v.  Daubue,  1855,  4  E.  &  B.  230  ;  5  E.  &  B.  746. 
(q)  54  Vict.  c.  8.     See  Tithe  Rent-charge  Recovery  Rules,  1891. 
(■»■)  54  Vict,  c  8,  s.  2. 
(*)  49  &  50  Vict.  c.  54. 
(0  54  Vict.  c.  8,  s.  10  (4). 
(i*)  R.  v.  Paterson,  1895,  1  Q.  B.  31. 
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only  by  the  owner  (x),  and  any  contract  between  the  occu- 
pier and  owner  of  lands,  after  the  passing  of  the  Act,  for  the 
payment  of  rent-charge  by  the  occupier,  is  void (y).  Where 
such  a  contract  has  been  made  before  the  Act,  the  occupier 
is  not  bound  by  it,  but  he  is  liable  to  pay  to  the  owner  such 
sum  as  the  owner  has  properly  paid  on  account  of  the  tithe 
rent-charge  which  such  occupier  was  liable  under  his  con- 
tract to  pay,  exclusive  of  any  costs  incurred  or  paid  by  the 
owner  in  respect  of  such  tithe  rent-charge  {z)  ;  and  such 
sum  is  recoverable  from  the  occupier  by  distress  in  like 
manner  as  is  provided  by  6  &  7  Will.  4,  c.  71,  ss.  81, 
85,  and  the  enactments  amending  those  sections,  and 
not  otherwise  {a).  The  position  of  the  tenant  is  similar  in 
respect  of  a  tithe  rent-charge  created  under  the  Extra- 
ordinary Tithe  Redemption  Act,  1886  (b).  Such  a  rent- 
charge  is  only  chargeable  on  land  in  respect  of  which  at 
the  date  of  the  passing  of  the  Act  extraordinary  tithe 
was  payable  (<■).  Rates  imposed  on  tithe  rent-charge 
are  assessed  on  and  recovered  from  the  owner,  and  not  on 
and  from  the  occupier  (d). 

Where  compensation  from  a  landlord  to  his  tenant,  due  7.  Compen- 
under  the  Agricultural  Holdings  Act,  1883  (e),  or  under  any  ^^J 
custom  or  contract,  has  been  ascertained  before  the  land-  Holdings  Act. 
lord  distrains  for  rent  due,  the  amount  of  such  compensation 
may  be  set  off  against  the  rent  due,  and  the  landlord  cannot 
distrain  for  more  than  the  balance  (/) . 

Compulsory  payments  made  by  an  under-tenant  of  arrears  8.  Rent  due 
of  rent  due  from  the  original  tenant  to  the  original  land-  ian(UOTd. 
lord,  for  which  the  goods  of  the  under-tenant  are  liable  to 
be  distrained  (g).     A  payment  of  such  rent  by  the  occupier, 

(.r)  That  is,  the  person  in  receipt  of  rent  from  the  occupier  :  Peed 
v.King,  1894,  11  T.  L.  R.  18. 

(y)  54  Vict.  c.  8,  s.  1  (1). 

(a)  Sect.  1  (2).     See  Hughes  v.  Rimmer,  1893,  2  Q.  B.  314. 

(a)  Sect.  1  (3).  Although  the  tenant  enters  into  an  express  agreement 
for  payment  of  the  sum  in  order  to  avoid  a  distress,  such  agreement  is  not 
enforceable  :  Church  v.  Maxted,  1898,  67  L.  J.  Q.  B.  823. 

(6)  49  &  50  Vict.  c.  54,  s.  7.     See  Tithe  Act,  1891,  ss.  9  (2),  10  (4). 

(c)  Simmonds  v.  Heath,  1894,  1  Q.  B.  29. 

(d)  54  Vict.  c.  8,  s.  6,  repealing  6  &  7  Will.  4,  c.  71,  s.  70,  and  1  Vict. 
c.  69,  s.  8.  As  to  arrears  of  rates  due  before  the  passing  of  the  Tithe 
Act,  1891,  see  Roberts  v.  Potts,  1894,  1  Q.  B.  213. 

(e\  46  &  47  Vict.  c.  61. 

(/)  Sect.  47. 

\g)  Sapsford  v.  Fletcher,  1792,  4  T.   B.   511  ;  Carter  v.  Carter,  1829, 
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in  default  of  the  original  tenant,  is  not  the  less  a  compul- 
sory payment,  because  the  original  landlord  on  demanding 
it  allows  the  occupier  time  to  pay  (h).  It  has  been  said 
that  the  payment  must  have  been  preceded  by  a  demand 
accompanied  by  a  threat,  in  case  of  non-payment,  to  dis- 
train, or  to  eject,  or  to  "put  the  law  in  force"  (i),  but 
apparently  the  mere  demand  is  sufficient  (k). 

Compulsory  payments  are  held  to  be  payments  of  the  rent 
itself  or  part  of  it,  and  consequently  may  be  pleaded  by 
way  of  set-off,  although  as  against  a  distress  a  general  set-off 
is  not  allowed  (/). 

Rent  growing  due  may  be  discharged  by  such  payments 
as  well  as  rent  actually  due  (h). 
Lodger.  if  Up0n  a  distress  being  made  upon  goods  of  a  lodger  in 

the  tenant's  house,  the  lodger  gives  notice  that  the  goods  are 
his,  the  distress  is  not  to  be  proceeded  with  ;  but  the  lodger 
may,  on  taking  the  steps  required  by  the  statute,  pay  to  the 
landlord  any  rent  due  from  him  (n),  and  any  such  payment 
is  to  be  deemed  a  valid  payment  on  account  of  rent  due  to 
his  immediate  landlord  (o). 
puSoly^ay"1"  If  Premises  are  liable  to  a  distress,  the  tenant  has  a  right 
ments.  to  pay  the  charge  to  which  they  are  liable,  and  to  deduct 

from  his  rent  the  sum  so  paid  (p).  Payment  by  a  tenant 
of  an  annuity  or  a  legacy  secured  by  power  of  distress  (q), 
or  of  interest  due  on  a  mortgage  made  before  the  com- 
mencement of  the  tenancy  (■#•),  is  considered  as  equivalent 
to  payment  of  so  much  rent  to  the  landlord.  But  in  order 
to  operate  as  a  deduction  from  rent  the  money  must  have 

5  Bing.  406  ;  Stunjess  v.  Farrington,  1812, 4  Taunt.  614.  See  O'Donoghue 
v.  Coalbroolc,  <L-c.  Co.,  1872,  26  L.  T.  806  ;  Wilkinson  v.  Gawood,  1797, 
3  Anst.  905  ;  Doe  v.  Hare,  1833,  2  Cr.  &  M.  145. 

(h)  Carter  v.  Carter,  1829,  5  Bing.  406. 

{i)  Whitmore  v.  Waller,  1848,  2  C.  &  K.  615  ;  Taylor  v.  Zamira,  1816, 

6  Taunt.  524.  ' 
(k)  See  Carter  v.  Carter,  1829,  5  Bing.  p.  409. 

(I)  Graham  v.  Allsopp,  1848,  3  Ex.  186,  per  Rolfe,  B.,  at  p.  198. 

(n)  Lodgers'  Goods  Protection  Act,  1871  (34  &  35  Vict.  c.  79),  s.  1. 
Infra,  p.  241.  ' 

(o)  Sect.  3. 

(p)  Per  Burrough,  J.,  in  Taylor  v.  Zamira,  1816,  6  Taunt,  at 
p.  529. 

(?)  Taj/lor  v.  Zamira,  6  Taunt.  524;  Whitmore  v.  Walker,  1848, 
2  U.  &  K.  615. 

(r)  Johnson  v.  Jones,  1839,  9  A.  &  E.  809,  814  ;  Underlay  v.  Read, 
1887,  20  Q.  B.  D.  209  ;  Dyer  v.  Bowley,  1824,  2  Bing.  94. 
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been  actually  paid  («) ;  and  the  payment  must  be  made 
either  to  relieve  the  tenant  of  an  incumbrance  on  the  land, 
or  to  discharge  a  debt  due  by  the  landlord  (t). 

If  the  demised  premises  are  destroyed  or  rendered  train-  Premises 
habitable  by  fire,  the  full  rent  will  nevertheless,  in  the  nrc,  &c. 
absence  of  an  express  stipulation  to  the  contrary  (u),  con- 
tinue to  be  payable  throughout  the  term  granted  by  the 
lease  (v),  although  the  landlord  refuses  to  rebuild,  and  even 
though  he  has  received  insurance  money  (x) ;  and  it  is  the 
same,  though  the  lessee  covenants  to  repair  with  an  express 
exception  of  casualties  by  fire  (y) .  Under  these  circumstances, 
an  injunction  will  not  be  granted  to  restrain  the  landlord  from 
suing  for  the  rent  (z).  But  where  it  appeared  that  the  rent  of 
furnished  lodgings  had  been  treated  by  the  parties  as  com- 
pensation for  occupation  accruing  from  day  to  day,  the  rent 
stopped  upon  the  lodgings  becoming  useless  through  fire  (a). 

On  the  same  principle,  the  tenant  of  a  building  is  liable 
to  pay  rent  after  it  has  been  carried  away  by  a  flood  (b),  or 
occupied  by  an  alien  enemy  (c)  ;  and  the  tenant  of  land  must 
also  pay  rent,  though  the  land  is  covered  with  fresh  water  by 
an  inundation,  though  not,  it  has  been  said, where  it  is  invaded 
by  the  sea  (d) .  And  where  there  is  a  provision  for  suspension 
of  rent  in  certain  events,  the  lessee  must  pay  the  rent  if 
the  building  is  rendered  useless  by  an  event  not  specified  (e). 

(s)  Supra,  pp.  201—3.     See  Ryan  v.  TJwmpson,  1868,  L.  R.  3  C.  P.  144. 

(t)  See  judgment  of  Cresswell,  J.,  in  Boodle  v.  Cambell,  1844,  7  M.  &  Gr. 
386,  at  p.  397;   Graham  v.  Allsopp,  1848,  3  Ex.  186. 

(h)  See  Bennett  v.  Ireland,  1858,  E.  B.  &  E.  326. 

(r)  Baker  v.  Holtzapffel,  1.811,  4  Taunt.  45  ;  Izon  v.  Gorton,  1839, 
5  Bing.  N.  C.  501  ;  7  Scott,  537  ;  Monk  v.  Cooper,  1727,  2  Stra.  763  ; 
Marshall  v.  Schofield  &  Co.,  1882,  52  L.  J.  Q.  B.  58.  Rent  will  continue 
to  be  payable  though  the  intended  use  of  the  premises  is  rendered 
illegal  by  statute  :  Gibbons  v.  Chambers,  1885,  C.  &  E.  577. 

(.'/;)  Leeds  v.  Cheetham,  1827, 1  Sim.  146  ;  Loft  v.  Dennis,  1859, 1  E.  &  E. 
474. 

(//)  Belfour  v.  Weston,  1786,  1  T.  R.  310;  Hare  v.  Groves,  1796, 
3  Anstr.  687. 

(a)  Holtzapffel  v.  Baker,  1811,  18  Ves.  115  ;  Leeds  v.  Cheetham,  1827, 
1  Sim.  146.   '  (a)  Packer  v.  Gibbins,  1841,  1  Q.  B.  241. 

(I))  Garter  v.  Cummins,  1665,  cited  in  Harrison  v.  North,  1  Cas.  in  Ch. 
at  p.  84. 

(c)  Paradine  v.  Jane,  1648,  Aleyn,  26.  See  Harrison  v.  North,  1667, 
1  Cas.  in  Ch.  83.  (d)  1  Roll.  Abr.  236  (C). 

(e)  Saner  v.  Bilton,  1878,  7  C.  D.  815  ;  Manchester  Bonded  Warehouse 
Co.  v.  Carr,  1880,  5  C.  P.  D.  507.  As  to  payment  of  rent  by  a  lessee 
of  tithes,  where  the  tithes  are  commuted  for  a  rent-charge,  see  Tosher 
v.  Bullman,  1849,  3  Ex.  351. 
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Kent  in 
mining  lease 
where 
minerals 
exhausted. 


Premises  unfit 
for  use  or 
habitation. 


Non-repair 
by  landlord. 


So  also  a  fixed  or  dead  rent  reserved  in  a  mining  lease 
will  be  payable  throughout  the  term,  although  the  mine 
demised  should  either  originally  (J),  or  in  consequence  of 
accident  (g),  not  be  worth  the  cost  of  working.  And,  in  the 
absence  of  provision  to  the  contrary  in  the  lease,  a  dead 
rent  will  continue  payable  after  all  the  minerals  have  been 
worked  out  by  the  lessee  (h) .  But  where  the  lease  fixes  a 
minimum  amount  of  minerals  to  be  raised,  and  does  not 
specify  a  minimum  rent,  the  lessee  is  not  bound  to  pay 
royalty  on  the  minimum  amount  if  it  does  not  exist  in  the 
land  (i). 

If  a  person  contracts  for  the  use  and  occupation  of  land 
for  a  specified  time  and  at  a  specified  rent,  he  is  bound  by 
his  bargain,  though  the  land  may  not  answer  the  purpose 
for  which  he  took  it.  If,  for  instance,  the  land  should 
turn  out  to  be  wet,  or  the  grass,  from  any  reason,  should 
prove  to  be  deleterious  to  cattle,  that  would  be  no  excuse 
for  not  paying  the  lessor  his  rent  (J),  nor  would  the  fact  that 
the  land  was  originally  of  no  value  (A;).  So  also,  in  the 
absence  of  fraud,  the  tenant  is  not  exonerated  from  payment 
of  rent  though  an  unfurnished  dwelling-house  taken  by  him 
for  immediate  occupation  is  unfit  for  habitation  (I) . 

It  is  no  defence  to  an  action  for  rent  that  the  landlord  is 

(/)  Haywood  v.  Cope,  1858,  25  Bear.  140;  Ridgway  v.  Sneyd,  1854, 
Kay,  627,  635  ;  Jefferys  v.  Fairs,  1876, 4  C.  D.  448, 452  ;  Strelley  v.  Pearson, 
1880,  15  C.  D.  p.  119.    Cf.  Gowan  v.  Christie,  1873,  L.  R,  2  H.  L.  (Sc.)  273. 

(g)  Phillips  v.  Jones,  1839,  9  Sim.  519  ;  Mellers  v.  Devonshire,  1852, 
16  Beav.  252.  In  both  these  cases  the  lessees  covenanted  to  pay  "  whether 
the  coal  should  be  got  or  not "  ;  but  in  Ridgway  v.  Sneyd,  Kay,  p.  636, 
Wood,  V.-C,  said  that  a  rent  of  a  certain  sum  every  year  for  the  coal 
demised  was  equivalent  to  a  rent  whether  the  coal  should  be  worked  or 
not. 

(h)  R.  v.  Bedworth,  1807,  8  East,  p.  388  ;  M.  of  Bute  v.  Thompson, 
1844,  13  M.  &  W.  487,  493  ;  Milne  v.  Taylor,  1850,  16  L.  T.  O.  S.  172  ; 
Jervis  v.  Tomkinson,  1856,  1  H.  &  N.  195. 

(i)  Clifford  v.  Watts,  1870,  L.  R.  5  C.  P.  pp.  587,  588  ;  infra,  p.  342. 
For  the  construction  of  special  covenants  relating  to  rents  lor  coal,  see 
Edwards  v.  Pees,  1836,  7  C.  &  P.  340  ;  Bishop  v.  Goodwin,  1845,  14 
M.  &  W.  260.  Where  royalty  is  payable  on  coal  sold  "at  the  pit's 
mouth":  Gerrard  v.  Clifton,  1798,  7  T.  R.  676;  Clifton  v.  Walmcsley, 
1794,  5  T.  R.  564;  or  on  minerals  brought  " through,  over  or  under" 
the  demised  premises  :  G.  W.  By.  Co.  v.  Rous,  1870,  L.  R.  4  H.  L.  650. 

(j)  Per  Lord  Abinger,  C.B.,  in  Sutton  v.  Temple,  1843,  12  M.  &  W. 
at  p.  62. 

(k)  Meath  v.  Cuthbert,  1876,  Ir.  R.  10  C.  L.  395. 

(?)  Hart  v.  Windsor,  1843,  12  M.  &  W.  68.  As  to  a  furnished  house, 
see  infra,  sect.  4  (1),  p  332. 
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under  an  implied  contract  to  repair  the  demised  premises,  and 
that  hy  his  neglect  they  have  become  useless  to  the  tenant  (m). 

Bent  is  not  recoverable  for  the  period  after  the  lessor  has  Ejectment. 
brought  an  ejectment  for  a  forfeiture  (n). 

An  eviction  of  the  tenant  by  the  landlord  or  by  a  person  Eviction, 
lawfully  claiming  under  title  paramount  will  constitute  a 
defence  to  an  action  for  rent  or  for  use  and  occupation  (o)  ; 
but  the  defendant  is  bound  to  show  that  the  eviction  took 
place  before  the  rent  became  due  (p).  An  eviction  of  the 
tenant  by  the  landlord  from  part  of  the  demised  premises 
operates  as  a  suspension  of  the  entire  rent  during  the 
continuance  of  the  eviction  (q),  and  the  landlord  cannot 
sue  the  tenant  for  compensation  for  use  and  occupation  in 
respect  of  any  part  of  the  premises  of  which  the  tenant 
retains  possession  (r).  But  the  tenancy  is  not  thereby 
put  an  end  to,  nor  is  the  tenant  discharged  from  the  per- 
formance of  his  covenants  other  than  the  covenant  for 
payment  of  rent(s),  though  during  the  eviction  the  land- 
lord cannot  insist  on  forfeiture  for  non-performance  of 
covenants  {t). 

To  constitute  an  eviction  of  a  tenant  by  his  landlord 
which  will  operate  as  a  suspension  of  rent,  it  is  not 
necessary  that  there  should  be  an  actual  physical  expul- 
sion from  any  part  of  the  premises ;  any  act  of  a  permanent 
character  done  by  the  landlord  or  by  his  authority,  with 
the  intention  of  depriving  the  tenant  of  the  enjoyment  of 
the  premises  as  demised,  or  any  part  of  them,  will  operate 
as  an  eviction  (u).     Whether  such  intention  does  or  does 

(m)  Surplice  v.  Farnsworth,  1844,  7  M.  &  Gr.  576. 

(n)  Jones  v.  Carter,  1846,  15  M.  &  W.  718.  See  Birch  v.  Wright,  1786. 
1  T.  K.  378  ;  infra,  p.  467.  The  lessor  will  recover  compensation  for 
the  detention  of  the  premises  as  damages. 

(o)  Tomlinson  v.  Day,  1821,  2  Br.  <fc"B.  680  ;  Prentice  v.  Elliott,  1839, 
5  M.  &  W.  606. 

(p)  See  Boodle  v.  Gambell,  1844,  7  M.  &  Gr.  386  ;  Settry  v.  Browne,  1845, 
7  Q.  B.  620;  Newport  v.  Hardy,  1845,  2  D.  &  L.  921.  Cf.  Mountnoy 
v.  Collier,  1853,  1  E.  &  B.  630. 

(q)  Morrison  v.  Chadwid;  1849,  7  C.  B.  266.  See  Furnivall  v.  Grove, 
1860,  8  C.  B.  N.  S.  496. 

(r)  Upton  v.  Townend,  1855,  17  C.  B.  30.  See  Reeve  v.  Bird,  1834. 
1  C.  M.  &  R.  p.  36  ;  Hutchinson  v.  Taylor,  1884,  77  L.  T.  Newsp.  p.  120. 

(s)  Morrison  v.  Chadwick,  supra;  Newton  v.  Allin,  1841,  1  Q.  B.  518. 

(0  Pellatt  v.  Boosey,  1862,  31  L.  J.  C.  P.  281. 

(?()  Upton  v.  Townend,  1855,  17  C.  B.  30;  notes  to  Salmon  v.  Smith, 
1669,  1  Wins.  Saund.  206.     See  Baynton  v.  Morgan,  1888,  22  Q.  B.  D.  74. 
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not  exist  is  a  question  for  a  jury(,r).  Bat  a  mere  trespass 
by  the  lessor  does  not  constitute  an  eviction  (y).  Where 
the  lessor  gave  notice  to  quit  to  the  under-tenants,  and 
part  of  the  demised  lands  were  in  consequence  left  unoccu- 
pied, this  was  said  to  be  an  eviction  of  the  lessee  (z). 

Where  a  tenant  from  year  to  year  quits  at  the  end  of  the 
current  year  without  notice,  and  before  the  expiration  of  the 
next  half-year  the  landlord  lets  the  premises  to  another 
tenant,  who  occupies  them,  such  letting  constitutes  an  evic- 
tion of  the  previous  tenant  (a) ,  and  the  landlord  is  not  entitled 
to  recover  rent  from  him  for  the  period  which  elapsed  from 
the  time  when  he  quitted  the  premises  to  the  time  when 
the  landlord  relet  them  (b),  or  for  any  subsequent  period 
during  which  they  may  be  unoccupied  (c).  The  landlord 
who  relets  should  give  notice  to  the  former  tenant  that  he 
lets  the  premises  solely  on  such  tenant's  account  (c). 

If  while  a  tenant  is  in  possession  of  premises  the  landlord 
enters  and  uses  any  part  of  them,  he  thereby  deprives 
himself  of  his  claim  to  rent  (d). 

So  also  if,  after  a  tenant  has  left  a  house  unoccupied,  the 
landlord  enters  and  is  in  profitable  occupation  of  the  house, 
he  cannot  recover  rent  from  the  tenant  after  such  occupa- 
tion ;  but  this  result  will  not  be  produced  by  merely  putting  a 
person  into  the  house  to  take  care  of  it  and  prevent  depreda- 
tions (e) .  The  landlord  of  apartments  deserted  by  the 
tenant  may  recover  rent,  although  he  has  put  up  a  bill  in 
the  window  for  the  purpose  of  letting  them  (/),  or  has 
lighted  fires  in  the  rooms  and  made  some  use  of  such  fires  (d) . 

Similarly,  where  eviction  by  title  paramount  is  set  up  as 
a  defence  to  an  action  for  rent,  it  appears  that  a  construc- 
tive eviction  is  sufficient,  and  a  constructive  eviction  takes 


(x)  Upton  v.  Toivnend,  1855,  17  C.  B.  30  ;  Henderson  v.  Mears,  1859, 
7  W.  E.  554.     See  Wheeler  v.  Stevenson,  1860,  6H.&N.  155. 

(y)  Neicby  v.  Sharpe,  1878,  8  C.  D.  39,  p.  51  ;  Hunt  v.  Cojje,  1775, 
Cowp.  242. 

(z)  Burn  v.  Phelps,  1815,  1  Stark.  94. 

(a)  Judgment  of  Holroyd,  J.,  in  Hull  v.  Burgess,  1826,  5  B.  &  C.  at 
\>.  333.  (b)  Hall  v.  Burgess,  1826,  5  B.  &  C.  332. 

(c)  Walls  v.  Atcheson,  1826,  3  Bing.  462. 

(d)  Smith  v.  Raleigh,  1814,  3  Camp.  513  ;  Griffith  v.  Hodges,  1824,  1 
C.  &P.  419,  420. 

(e)  Bird  v.  Defonvielle,  1846,  2  C.  &  K.  415. 
(/)  Redpath  v.  Roberts,  1801,  3  Esp.  225. 
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place  where  a  person  entitled  to  the  land  threatens  the  tenant 
with  eviction,  and  the  tenant  thereupon  attorns  to  him  (g). 
In  the  case,  for  example,  of  a  lease  made  by  a  mortgagor 
in  possession  which,  apart  from  the  Conveyancing  Act, 
1881,  is  void  as  against  the  mortgagee,  so  that  the  mort- 
gagee may  eject  the  tenant  and  afterwards  let  to  him,  it 
has  been  said  to  be  absurd  to  require  the  mortgagee  to  go 
through  the  form  of  ejectment  (It).  On  the  other  hand, 
such  a  doctrine  would  lead  to  great  danger  of  collusion  (i), 
and  it  is  not  applicable  where  the  tenant  gives  up  possession 
voluntarily  (k).  The  lessee  who  relies  on  this  defence  must 
show  the  evictor's  title  (/). 

(7)  Apportionment  of  Rent. 

As  a  general  rule  rent  due  under  a  lease  will  be  appor- 
tioned upon  a  severance  of  the  reversion,  whether  the 
severance  takes  place  by  the  act  of  the  parties  or  the  act 
of  law,  rent-service  in  this  respect  differing  from  a  rent- 
charge  (ra).  Consequently  it  is  apportionable  where  the 
lessor  has  granted  (n)  or  devised  (o)  part  of  the  reversion 
to  the  lessee  or  a  stranger ;  where,  in  the  case  of  a  lease 
including  both  freehold  and  leasehold  premises,  upon  the 
death  of  the  lessor  intestate  the  reversion  in  the  demised 
premises  is  divided  by  operation  of  law  between  his  real  and 
personal  representatives  (p);  or  where  the  reversion  descends 
to  coparceners,  and  a  partition  is  made  between  them  (o). 

But  the  lessee  is  not  bound  by  an  apportionment  of  rent 
made  upon  the  grant  of  part  of  the  reversion,  unless  it  is 
made  either  with  his  consent  or  by  the  verdict  of  a  ]\xry(q). 

(g)  Mayor  of  Poole  v.  JVhitt,  1846, 15  M.  &  W.  571 ;  Carpenter  v.  Parker, 
1857,  3  C.  B.  N.  S.  pp.  234,  235  ;  Hill  v.  Saunders,  1825,  4  B.  &  C.  529  ; 
Nt  wport  v.  Hardy,  1845,  2  D.  &  L.  921. 

(h)  Doe  v.  Barton,  1840,  11  A.  &  E.  p.  315. 

(i)  Delaney  v.  Fox,  1857,  2  C.  B.  X.  S.  p.  778.  See  Dunn  v.  Di  Nuovo, 
1841,  3  M.  &  Gr.  105. 

(/,;)  Re  Emery  and  Barnett,  1858,  4  G.  B.  N.  S.  423. 

(/)  Mayor  of  Poole  v.  JVhitt,  supra;  Jordan  v.  Twells,  1736,  Cas.  temp. 
Hard.  171  ;  Simons  v.  Farren,  1834,  1  Bing.  N.  0.  272.  See  Foster 
v.  Pierson,  1792, 4  T.  R.  617  ;  Hodgsonv.  East  India  Co.,  1799,  8  T.  R.  278. 

(m)  Litt.  s.  222  ;  Go.  Litt.  148  a  ;  Collins  and  Harding's  Case,  1597, 
13  Rep.  57.     See  Cruise,  Dig.  303—306. 

(a)  Co.  Litt.  148  a  ;   West  v.  Lassels,  1601,  Cro.  Eliz.  851. 

(o)  See  Ewer  v.  Moyle,  1600,  Cro.  Eliz.  771. 

(p)  Moodie  v.  Garnance,  1619,  3  Bulstr.  153. 

(q)  Bliss  v.  Collins,  1822,  5  B.  &  A.  876. 
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And  the  rent  is  equally  apportionable  where  the  lessee 
ceases  to  have  possession  of  part  of  the  demised  premises, 
provided  he  is  not  wrongfully  evicted.  Thus  it  is  appor- 
tioned where  the  lessee  has  surrendered  part  of  the  demised 
premises  to  the  lessor  (?•),  or  has  been  lawfully  evicted  from 
part  of  the  demised  premises  by  a  person  having  a  title 
paramount  to  that  of  the  lessor  (s) ;  or  where  the  lessor  has 
entered  upon  part  of  the  demised  premises  upon  a  forfeiture 
under  a  special  condition  for  re-entry  into  part  (t) .  In  case  of 
eviction  it  lies  upon  the  lessee  to  show  the  value  of  the  land 
lost  and  the  apportionment  (u). 

Where  part  of  the  demised  land  has  been  irretrievably 
lost*  from  natural  causes,  as  where  it  has  been  overflowed 
by  the  sea,  the  rent  is  apportionable,  though  not,  it  seems, 
where  it  has  been  covered  with  fresh  water  (x). 

In  the  case  where  the  lessee  cannot  obtain  possession 
of  part  of  the  demised  premises  the  rent  is  not  apportion- 
able, but  is  either  extinguished  or  is  left  intact  according 
to  circumstances.  If  the  lease  is  by  parol,  no  part  of  the 
rent  is  recoverable  (>/) .  And  it  is  the  same  though  the 
lease  is  under  seal,  if  part  of  the  demised  premises  are 
rightfully  held  under  a  title  adverse  to  the  lessor  (z) . 
If,  however,  the  lease  is  under  seal,  and  part  of  the 
lands  are  held  under  a  prior  lease  from  the  lessor, 
the  second  lease  operates  as  a  lease  in  possession  of  the 
lands  of  which  the  lessor  had  possession,  and  as  a 
lease  of  the  reversion  of  the  rest,  and  the  whole  rent  is 
recoverable  (a) . 

It  seems  that  rent  can  be  apportioned  only  where  it  is 
due  in  respect  of  a  contract  real  or  a  contract  based  upon 

(/•)  Co.  Litt.  148  a ;  per  Popham,  J.,  in  Smith  v.  Mailings,  1608,  Cro.  Jac. 
160. 

(s)  Smith  v.  Malings,  1608,  Cro.  Jac.  160.  See  Stevenson  v.  Lamlard, 
1802,  2  East,  575  ;  Doe  v.  Meylor,  1814,  2  M.  &  S.  276  ;  Tomlinson 
v.  Day,  1821,  2  Br.  &  B.  680  ;  Hartley  v.  Maddocks,  1899,  47  W.  B.  573  ; 
Co.  Litt.  148  b. 

(t)  Walker's  Case,  1587,  3  Bep.  p.  22  b  ;  Collins  and  Harding's  Case, 
1597,  13  Bep.  p.  58. 

(it)  Smith  v.  Malings,  1608,  Cro.  Jac.  160. 

(x)  1  Bol.  Abr.  236  (C.)  ;  supra,  p.  207. 

(y)  Neale  v.  Mackenzie,  1836,  1  M.  &  W.  747 ;  2  Cr.  M.  &  B,  84.  See 
Watson  v.  Wand,  1853,  8  Ex.  335,  339. 

(z)  Holgate  v.  Kay,  1844,  1  C.  &  K.  341. 

(«}  Ecc.  Comm,  v.'  O'Connor,  1858,  9  Ir.  C.  L.  B.  242. 
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privity  of  estate  (b).  It  can  be  apportioned,  therefore, 
against  a  lessee  in  possession,  and  also  against  the  assignee 
of  the  lessee.  But  the  lessee  after  assignment  is  liable 
only  on  his  personal  contract,  and,  as  this  cannot  be 
divided,  it  seems  to  be  still  law  that  he  can  be  sued  for  the 
whole  rent  (c). 

Where  part  of  lands  in  lease  are  taken  under  the  Lands  Lands  Clauses 
Clauses  Act,  1845  (</),  the  rent  may  be  apportioned  by 
agreement  between  the  lessor  and  lessee  on  the  one  part 
and  the  promoters  of  the  undertaking  on  the  other  part, 
and,  failing  agreement,  as  directed  by  the  Act  (e).  Pro- 
vision for  apportionment  of  rent  is  also  made  by  the 
Agricultural  Holdings  Act,  1883  (/),  in  the  case  of  a  tenant 
from  year  to  year  receiving  notice  under  sect.  41  to  quit 
part  of  a  holding. 

If  a  lease  includes  lands  and  goods,  and  the  lessee  is  Lease  of  land 
evicted  from  the  land,  the  rent,  which  issues  wholly  out 
of  the  land,  is  gone,  and  there  can  be  no  apportionment  (g). 


Act,  1845. 


Agricultural 
Holdings  Act, 
1883. 


and  goods. 


At  common  law  there  was  no  apportionment  of  rent  in  Apportion- 
respect  of  time  (/<),  but  this  was  permitted  for  certain  cases  respectof 
by  11  Geo.  2,  c.  19,  and  4  &  5  Will.  4,  c.  22  0),  and  is  time. 
now  allowed  generally  under  the  Apportionment  Act,  1870(A),  Apportion- 
which  provides  as  follows  : —  1870. 

All  rents  (I)  (whether  reserved  or  made  payable  under  an  Sect.  2. 

(b)  West  v.  Lassels,  1601,  Cro.    Eliz.  851.     See  Walker's  Case,  1587, 

3  Rep.  22  a. 

(c)  Stevenson  v.  Lambard,  1802,  2  East,  575  ;  Cruise,  Dig.  III.,  304. 
Tlie  opposite  opinion  of  Pollock,  B.,  in  Mayor  of  Swansea  v.  Thomas,  1882, 
10  ().  B.  D.  48,  is  not  supported  by  the  judgment  of  the  C.  A.  in 
Baijnton  v.  Morgan,  1888,  22  Q.  B.  D.  74. 

(d)  8  &  9  Vict.  c.  18.  As  to  apportionment  in  the  case  of  land  taken  for 
any  of  the  purposes  of  the  Church  Building  Acts,  see  17  &  18  Vict.  c.  32, 
s.  1  ;  and  in  the  case  of  land  taken  for  the  purpose  of  sites  for  schools 
under  4  &  5  Vict.  c.  38,  and  7  &  8  Vict.  c.  37,  see  12  &  13  Vict.  c.  94,  s.  1. 

(e)  8  &  9  Vict.  c.  18,  s.  119.  (/)  46  &  47  Vict.  c.  61. 

(g)  Emott  v.  Cole,  1591,  Cro.  Eliz.  255.  See  Read  v.  Laicnse,  1562, 
Dy.  212  b.  But  where  the  land  and  goods  devolve  upon  different 
persons,  it  seems  that  the  rent  will  be  apportioned  :  Salmon  v.  Mattheivs, 
1841,  8  M.  &  W.  827  ;  supra,  p.  190. 

(h)  Clan's  Case,  1614,  10  Rep.  p.  128  a.  See  Grimman  v.  Legge,  1828, 
8  B.  &  C.  324  ;  Slack  v.  Sharpe,  1838,  8  A.  &  E.  p.  373. 

(i)  The  Apportionment  Act,  1834.  See  also  6  &  7  Will.  4,  c.  71  ; 
14  &  15  Vict.  c.  25  ;  23  &  24  Vict,  c.  154  ;  Mills  v.  Trwmper,  1869, 

4  Ch.  320  ;  Re  M.  of  Anqlesefs  Estate,  1874,  17  Eq.  283. 
(k)  33  &  34  Vict.  c.  35. 

(I)  Including  rent-service,  rent-charge,  and  rent-seek,  and  also  tithes 
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instrument  in  writing  or  otherwise)  shall,  like  interest  on 
money  lent,  be  considered  as  accruing  from  day  to  day,  and 
shall  be  apportionable  in  respect  of  time  accordingly. 

The  apportioned  part  of  any  such  rent  shall  be  payable 
or  recoverable  in  the  case  of  a  continuing  rent  when  the 
entire  portion  of  which  such  apportioned  part  shall  form  part 
shall  become  due  and  payable,  and  not  before ;  and  in  the 
case  of  a  rent  determined  by  re-entry,  death  or  otherwise, 
when  the  next  entire  portion  of  the  same  would  have  been 
payable  if  the  same  had  not  so  determined,  and  not  before. 

Under  sect.  4  persons  entitled  to  apportioned  parts  of 
rent  have  the  same  remedies  for  recovering  them  when 
payable  as  they  would  have  had  in  respect  of  the  entire 
rent  if  entitled  thereto  respectively  :  but  at  the  same  time 
the  lessee  is  not  to  be  liable  for  any  apportioned  part 
specifically.  The  rent  is  recoverable  by  the  heir  or  other 
person  who  would,  but  for  the  apportionment,  be  entitled  to 
the  entire  rent,  and  he  holds  it  subject  to  distribution. 

The  Act,  which  applies  to  all  instruments  whether 
coming  into  operation  before  or  after  its  passing  (m),  does 
not  alter  the  relation  of  landlord  and  tenant  so  as  to  make 
rent  fall  due  before  the  day  specified  in  the  lease  (n).  But 
after  the  entire  rent  has  fallen  due  it  enables  an  apportion- 
ment to  be  made  against  a  tenant  who  has  held  for  only  a 
part  of  the  time.  The  Act  affects  not  only  the  right  to 
recover  rent,  but  the  liability  to  the  payment  of  rent  (o). 
Hence,  where  the  trustee  of  a  bankrupt  lessee  ceases  to 
be  liable  on  assigning  the  term,  the  lessor  can  recover 
against  him  a  proportionate  part  of  the  rent  up  to  the  date 
of  assignment  (p).  But  a  landlord  who  wrongfully  evicts 
a  tenant  cannot  recover  an  apportioned  part  of  the  rent  (q). 

and  all  periodical  payments  or  renderings  in  lieu  of  or  in  the  nature  of 
rent  or  tithe  :  sect.  5.  Apportionment  under  the  Act  can  be  excluded 
by  express  stipulation  :  sect.  7. 

(m)  Re  Olive's  Estate,  1874,  18  Eq.  213  ;  Laurence  v.  Lawrence,  1884, 
26  C.  D.  795. 

(n)  Re  United  Club,  1889,  60  L.  T.  665.  See  lie  Lucas,  1885, 
55  L.  J.  Ch.  101.  Where  rent  is  payable  in  unequal  portions,  see 
Ellis  v.  Rowbothcm,  1899,  80  L.  T.  328. 

(o)  Per  Vaughan  Williams,  J.,  in  Re  Wilson,  1893, 62  L.  J.  Q.  B.  p.  632. 

(p)  Swansea  Bank  v.  Thomas,  1879,  4  Ex.  D.  94.  See  report  in 
40  L.  T.  at  p.  560.  And  see  Re  Johnson,  1894,  70  L.  T.  381  ;  Hartcup 
(b  Co.  v.  Bell,  1883,  C.  &  E.  19  ;  Re  South  Kensington  Co-operative  Stores, 
1881,  17  C.  D.  161.  (q)  Clapham  v.  Draper,  1885,  C.  &  E.  484. 


RENT. 


215 


(8)  Payment  of  Rent. 

Rent,  whether  the  demise  be  by  parol  or  under  seal,  is 
a  debt  of  equal  degree  with  a  debt  by  specialty  (r). 

A  bill  of  exchange,  or  promissory  note,  given  by  a  tenant 
to  his  landlord  for  rent  in  arrear,  will  not,  until  payment 
is  actually  made,  operate  as  a  satisfaction  of  the  rent,  or 
take  away,  or  even  postpone,  the  right  of  the  landlord  to 
distrain,  or  to  avail  himself  of  his  other  remedies  for 
recovering  the  rent,  unless  there  is  an  agreement  to  that 
effect  (s)  ;  though  the  taking  of  a  bill  of  exchange  is  some 
evidence  of  an  agreement  by  the  landlord  to  suspend  his 
remedy  by  distress  during  the  currency  of  the  bill  (0-  And 
it  makes  no  difference  that  judgment  has  been  obtained  on 
the  bill,  if  the  judgment  has  not  in  fact  produced  satisfac- 
tion (u).  But  if  a  bill  is  given  to  the  landlord's  agent,  and 
the  agent  discounts  the  bill,  and  pays  the  money  to  the 
landlord,  this  is  a  payment  of  the  rent  (x).  An  agreement 
by  the  landlord  to  accept  interest  on  rent  in  arrear  does 
not  postpone  the  right  of  distress  (y) . 

If  a  landlord  has  either  expressly  or  impliedly  authorized 
his  tenant  to  remit  his  rent  by  post,  the  money  is  remitted 
at  the  peril  of  the  landlord  {z) ;  provided  the  tenant  has 
used  due  caution  in  delivering  the  letter  at  a  post  office  (a). 
Otherwise  it  is  at  the  peril  of  the  tenant  (z). 

An  agent  of  the  landlord  who  takes  a  cheque  for  the  rent 
without  authority  to  receive  payment  in  that  way  may  be 
liable  to  pay  the  full  amount  to  the  landlord  if  the  cheque 
is  dishonoured  (b). 

(r)  Gage  v.  Ac/on,  1700,  1  Salk.  325  ;  Vincent  v.  Godson,  1854, 
4  D.  M.  &  G.  p.  551  ;  Re  Hastings,  1877,  6  C.  D.  610  ;  Kidd  v.  Boone, 
1871,  12  E<p  89.  As  to  tlie  effect  of  a  judgment  for  rent  on  the  right 
to  distrain,  see  infra,  p.  217. 

(s)  Davis  v.  Gyde,  2  A.  &  E.  623  ;  Harris  v.  Shipway,  1744,  Bull. 
N.  P.  182.  See  Palfrey  v.  Baler,  1817,  3  Price,  572  ;  Davidson  v.  Allen, 
1886,  20  L.  R.  Ir.  16  ;  Talbot  v.  E.  of  Shrewsbury,  1873,  16  En..  26. 

(t)  Palmer  v.  Bramley,  1895,  2  Q.  B.  405. 

(u)  Drake  v.  Mitchell,  1803,  3  East,  251. 

(x)  Parrott  v.  Anderson,  1851,  7  Ex.  93. 

(y)  Skerry  v.  Preston,  1813,  2  Chit.  245. 

(z)  Norman  v.  Ricketts,  1886,  3  T.  L.  B.  182  ;  Luttges  v.  Sherwood, 
1895,  11  ib.  233  ;  Pennington  v.  Crossley  db  Sons,  Lim.,  1897,  13  ib.  513  ; 
Warwicke  v.  Noakes,  1791,  Peake,  N.  P.  C.  67. 

(a)  Hawkins  v.  Rutt,  1793,  Peake,  N.  P.  C.  186. 

(&)  Pape  v.  Westmacott,  1894,  1  Q.  B.  272. 
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(9)  Effect  of  Payment  of  Rent. 

As  evidence  of       Payment   of   rent   raises  a  presumption  that  the  party 
title.  receiving  it  has  a  good  title  to  the  rent ;  but  if  made  to 

a  person  from  whom  the  tenant  did  not  originally  receive 
possession  of  the  demised  premises,  the  presumption  may 
be  rebutted  (c).  Hence  a  tenant  who  has  come  into 
possession  under  a  former  owner,  and  has  paid,  or  agreed 
to  pay,  rent  to  a  person  who  claims  to  be  succeeding  owner, 
in  ignorance  of  a  defect  in  the  title  of  such  person,  may 
show  that  the  claimant  is  not  the  landlord  id).  Payment  of 
rent  by  a  lessee  to  a  lessor  after  the  lessor's  title  has  expired, 
and  after  the  lessee  has  notice  of  an  adverse  claim,  does  not 
amount  to  an  acknowledgment  of  title  in  the  lessor,  or  to 
a  virtual  attornment,  unless  at  the  time  of  payment  the 
lessee  knows  the  precise  nature  of  the  adverse  claim,  or  the 
manner  in  which  the  lessor's  title  has  expired  (e).  Before 
the  lessee  can  be  bound  by  such  payment  as  creating  a  new 
tenancy,  the  lessor  must  say  openly,  "  My  former  title  is 
at  an  end  ;  will  you,  notwithstanding,  go  on?  "  (e). 

Payment  of  rent  by  a  tenant  to  an  authorized  agent, 
who  does  not  disclose  his  principal's  name  at  the  time,  but 
pays  over  the  rent  to  his  principal,  is  evidence  as  against 
the  tenant  of  the  principal's  title  (g). 

(10)    PiEMEDIES    FOR    RECOVERY    OF    RENT. 
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(c)  Judgment  of  Gibbs,  C.J.,  in  Rogers  v.  Pitcher,  1815,  6  Taunt,  at 
p.  208  ;  Cornish  v.  Searell,  1828,  8  B.  &  C.  471  ;  Doe  v.  Clarke,  1809, 
Peake,  Add.  Gas.  239  ;  Cox  v.  Knight,  1856,  18  C.  B.  645. 

(d)  Gregory  v.  Doidge,  1826,  3  Bins.  474,  475  ;  Claridge  v.  Mackenzie, 
1842,  4  M.  &  Gr.  143,  155.     See  Brook  v.  Biggs,  1836,  2  Bing.  N.  C.  572. 

(e)  Fenner  v.  Duplock,  1824,  2  Bing.  10,  11.     See  3  Bing.  475. 
(g)  Hitchings  v.  Thompson,  1850,  5  Ex.  50. 
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(i)  Distress—  continued. 

(e)  Mode  of  making 254 
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Rent  may  be  recovered  by  distress  or  by  action.  If  the 
landlord  distrains,  the  debt  due  from  the  tenant  is  sus- 
pended until  the  result  of  the  distress  is  ascertained  (//). 
Hence  the  landlord  cannot  sue  for  the  rent  so  long  as  he 
continues  to  hold  goods  seized  under  a  distress,  notwith- 
standing that  their  value  may  be  insufficient  to  satisfy  the 
rent  (/).  If,  on  the  other  hand,  he  sues  for  rent  in  arrear 
and  recovers  j  udgment,  the  remedy  by  distress  is  extinguished, 
since  the  debt  for  rent  is  merged  in  the  judgment  (A). 

(i)  Distress. 

As  an  incident  to  the  relation  of  landlord  and  tenant,  the 

landlord  has  at  common  law  a  power  to  distrain  for  arrears 

of  rent  upon  all  goods  found  upon  the  demised  premises  (I), 

whether  the   goods   of   the   tenant   or   of   a   stranger  (m), 

(h)  See  Edwards  v.  Kelly,  1817,  6  M.  &  S.  p.  209  ;  Lehain  v.  Philpott, 
1875,  L.  R.  10  Ex.  242,  p.  246.  (i)  Lehain  v.  Philpott,  supra. 

(jfc)  Chancellor  v.  Webster,  1893,  9  T.  L.  R.  568  :  Potter  v.  Bradley,  1894, 
10  T.  L.  R.  445. 

(I)  The  landlord  may  distrain  notwithstanding  that  the  lessee  has 
been  evicted  by  a  stranger  :  Humphry  v.  Damion,  1613,  Cro.  Jac.  300. 

(m)  Hence,  upon  a  sale  of  the  tenant's  goods  by  auction,  the  liability 


Right  of 
distress. 
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distress. 


except  goods  specially  privileged  from  distress.  An  assignee 
of  the  reversion,  e.g.  a  mortgagee,  is  not  barred  from  dis- 
training by  a  parol  agreement  between  the  tenant  and  the 
assignor  of  which  the  assignee  has  no  notice  (n).  But  the 
landlord  must,  in  general  (o),  exercise  his  right  while  the 
goods  are  upon  the  premises,  and  he  is  not  protected  by 
the  appointment  of  a  receiver  (p) . 

The  landlord  cannot  distrain  upon  goods  of  a  stranger 
when  they  have  been  brought  upon  the  premises  by  the 
landlord  himself  without  the  owner's  authority  (q)  ;  or  upon 
goods  received  by  the  tenant  in  the  course  of  his  business 
if  he  has  been  authorized  to  carry  on  the  business  in  his 
landlord's  name  (r).  A  distress  upon  the  goods  of  a 
stranger  in  operation  at  the  time  of  the  tenant's  bankruptcy 
prevents  them  from  being  in  the  order  and  disposition  of 
the  bankrupt  (s).  A  stranger  whose  goods  are  seized  is 
entitled  to  redeem  them  and  to  be  reimbursed  by  the 
lessee  the  money  paid  to  redeem  them,  or,  if  they  are 
sold,  he  can  recover  the  value  from  the  lessee  (t) ;  and  after 
an  assignment  he  can  recover  against  the  original  lessee, 
notwithstanding  that  when  the  goods  were  placed  on  the 
premises  he  knew  of  the  assignment  (11). 

Where  the  lessee  contracts  to  purchase  the  reversion, 
the  lease  is  not  thereby  determined,  but  the  landlord's 
right  to  distress  is  in  equity  suspended  pending  completion, 
provided  the  contract  continues  and  is  enforceable  by  an 
action  for  specific  performance.  If,  however,  the  contract 
is  released  or  abandoned,  or  the  lessee  by  unreasonable 
delay  loses  his  right  to  specific  performance,  the  lessor 
may  distrain  (x) . 


to  distress  passes  with  the  <;oods,  and  the  auctioneer  is  not  justified  in 
paying  the  rent  out  of  the  proceeds  of  sale  in  order  to  avert  a  threatened 
distress  :  Sweeting  v.  Turner,  1872,  L.  B.  7  Q.  B.  310. 

(n)  Carter  v.  Salmon,  1880,  43  L.  T.  490.  (o)  Infra,  p.  244. 

(p)  See  Re  Sutton,  1863,  32  L.  J.  Ch.  437  ;  lie  Svffield  and  Watts,  1888, 
20  Q.  B.  D.  693. 

(q)  Paton  v.  Carter,  1883,  C.  &  E.  183. 

(/■)  Miles  v.  Furber,  1873,  L.  B,  8  Q.  B.  77,  82. 

(a)  Sucker  v.  Chidley,  1865,  13  W.  E.  690. 

(t)  Edmunds  v.  Wallingford,  1885,  14  Q.  B.  D.  811,  p.  814. 

(u)  Exalt  v.  Partridge,  1799,  8  T.  E.  308  ;  though  held  otherwise  in 
England  v.  Marsden,  1866,  L.  E.  1  C.  P.  529,  where  the  stranger  placed 
the  goods  on  the  premises  solely  for  his  own  benefit. 

(x)  Ellis  v.  Wright,  1897,  76  L.  T.  522. 
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An  express  agreement  by  the  landlord  to  postpone  his  Postponement 
right  of  distress  is  valid  and  binding  on  him  (y).  Hence,  distress, 
if  a  lessee  agrees  not  to  distrain  on  an  underlessee  unless 
the  lessee  shall  have  previously  paid  the  rent  due  from 
himself  to  the  superior  landlord,  and  shall  produce  to  the 
underlessee  the  receipt  for  such  rent,  the  lessee  cannot 
distrain  until  he  has  fulfilled  these  conditions  (y). 

Equity  will  relieve  against  distress  in  a  case  where  it  is   l/.0!ief  as^mst 

1       J  °  ...      distress. 

fraudulent  on  the  part  of  the  landlord  to  insist  on  this 
remedy  {z)  ;  and  if  the  landlord's  right  to  the  rent  is  in 
dispute,  an  injunction  against  distraining  may  be  granted, 
though  the  Court  will  probably  only  do  this  on  terms  of 
the  amount  of  the  rent  being  brought  into  court  (a). 

(a)   Requisites  to  Distress. 

Unless  a  distress  is  made  under  the  terms  of  a  special 
power  (b),  the  following  circumstances  must  exist  to  enable 
the  landlord  to  avail  himself  of  that  remedy : — (1)  There 
must  be  a  certain  and  proper  rent ;  (2)  the  rent  must  be 
in  arrear ;'  (3)  there  must  be  a  reversion  in  the  person 
distraining ;  (4)  there  must  be  goods  on  the  demised 
premises  liable  to  be  distrained. 

.4  Certain  and  Proper  Rent. 
The  rent  for  which  the  distress  is  made  must  be  rent  Existing 

,  .-..  demise, 

properly  so  called — that  is  to  say,  rent  due  m  respect  of 

an  actual  tenancy  of  corporeal  hereditaments  (e) . 

Hence  there  is  no  distress  for  rent  due  under  a  mere 

licence  (d),  and  formerly  there  was  no  distress  for  rent  due 

under  an  agreement  for  a  lease,  even  though  possession 

(ij)  Giles  v.  Spencer,  1857,  3  C.  B.  X.  S.  244.     Infra,  p.  252. 

(.-.)  Fowhes  V.Joyce,  1089,  2  Vera.  129.  See  Horsford  v.  Webster,  1835, 
1  Cr.  M.  &  R.  696.  ' 

(«)  Judic.  Act,  1873,  s.  25,  sub-sect.  (8) :  Shaw  v.  E.  of  Jersey,  1879, 
4  C.  P.  D.  359.     See  Sanxster  v.  Foster,  1841,  Cr.  &  Ph.  3<>2. 

(b)  Infra,  p.  221. 

(c)  Supra,  pp.  189-191.  As  to  an  acknowledgment  of  an  antecedent 
tenancy  showing  authority  to  distrain,  see  per  Alderson,  B.,  in  Eagleton 
v.  Gutteridge,  1843,  12  L.  *  J.  Ex.  p.  361  ;  Gladman  v.  Plainer,  1845,  15 
L.J.  Q.  B.  79;  and  as  to  distress  by  a  vendor  to  whom  the  purchaser 
has  become  tenant  to  secure  the  carrying  out  of  the  agreement,  see 
Yeoman  v.  Ellison,  1S67,  L.  R.  2  C.  P.  681. 

(d)  Ward  v.  Day,  1863,  4  B.  &  S.  p.  358  ;  Reyidell  v.  Roman,  1893, 
9  T.  L.  R.  192. 


220 


TERMS    OF    TENANCY. 


Or  agreement 
capable  of 
specific  per- 
formance. 


Rent  must  be 
ascertained  or 
ascertainable. 


had  been  taken,  unless  a  tenancy  had  been  created  by 
payment  of  rent  or  otherwise  (e).  To  obviate  the  difficulty 
a  special  power  of  distress  till  the  execution  of  the  lease 
was  sometimes  inserted  (/).  But  now  the  agreement, 
if  capable  of  specific  performance,  is  equivalent  to  a 
lease  (r/),  and,  if  possession  has  been  taken,  the  rent 
can  be  distrained  for  though  no  legal  tenancy  has  been 
created.  It  is  no  objection  to  the  power  of  distress  that 
the  tenancy  on  which  the  rent  is  reserved  is  a  tenancy 
at  will  (h). 

The  landlord  cannot  distrain  after  he  has  treated  the 
occupier  as  a  trespasser  (/),  or  after  a  notice  to  quit  has 
become  effectual.  And  a  distress  cannot  be  made  on  a 
tenant  holding  over  as  tenant  at  sufferance  unless  a  new 
tenancy  can  be  implied  (k).  For  any  subsequent  occupation 
the  landlord's  remedy  is  by  an  action  for  use  and 
occupation  (0-  If  the  lessor's  title  has  expired,  he  cannot 
enforce  the  continuance  of  the  tenancy  by  distress,  if  the 
tenant  refuses  to  recognize  him  as  landlord,  even  though 
the  tenant  has  already  paid  rent  under  a  threat  of  dis- 
tress (m) ;  and,  a  fortiori,  where  the  tenant  has  been 
evicted  by  title  paramount,  and  has  retaken  the  premises 
from  the  evictor  (») . 

Moreover,  before  the  landlord  takes  into  his  hand  the 
speedy  remedy  of  distress,  he  must  see  that  the  amount  of 
rent  to  be  demanded  has  been  settled  with  precision  (o). 
He  has  no  right  to  distrain,  unless  a  fixed  rent  has  been 
expressly  or  impliedly  (j))  agreed  upon  (q) ;  if  there  is  no 


(t)  Hegan  v.  Johnson,  1809,  2  Taunt.  148. 

(/)  Bicknell  v.  Hood,  1839,  5  M.  &  W.  104.  See  Anderson  v.  Midland 
Ry.  Co.  1861,  3  E.  &  E.  614. 

(g)   Walsh  v.  Lonsdale,  1882,  21  Ch.  D.  9.     See  supra,  p.  81. 

(Ji)  See  Morton  v.  Woods,  1868,  37  L.  J.  Q.  B.,  per  Blackburn,  J., 
p.  247. 

(i)  Bridges  v.  Smyth,  1829,  5  Bing.  410. 

(k)  Jenner  v.  C'legg,  1832,  1  Moo.  &  R.  213,  218  ;  Williams  v.  Stiven, 
1846,  9  Q.  B.  14. 

(0  Alford  v.  Vickery,  1842,  Car.  &  M.  280. 

(m)  Burne  v.  Richardson,  1813,  4  Taunt.  720. 

(n)  Hopcraft  v.  Keys,  1833,  9  Bing.  613. 

(o)  Per  Tindal,  C.J.,  in  Regnart  v.  Porter,  1831,  7  Bing.  at  p.  454. 

\p)  See  Knight  v.  Benett,  1826,  3  Bing.  361. 

(<j)  Watson  v.  Waud,  1853,  8  Ex.  335.  See  Anderson  v.  Midland 
Rij.  Co.,  1861,  3  E.  &  E.  614. 
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fixed  rent,  the  law  gives  him  a  remedy  by  the  action  for 
use  and  occupation  (■/■)•  A  rent  which,  though  of  fluctuating 
amount,  is  ascertainable  with  certainty,  may  be  distrained 
for  (s)  ;  as,  for  instance,  a  rent  of  so  much  per  cubic  yard 
for  marl  got,  and  so  much  per  thousand  for  bricks  made  (t). 
A  distress  may  be  made  for  an  increased  rent  of  so  much 
per  acre  for  every  acre  of  land  converted  into  tillage  (u)  ;  or 
for  a  monthly  rent  due  under  an  attornment  clause  in  a 
building  society  mortgage,  consisting  of  the  monthly 
amount  of  subscriptions,  interest,  and  fines  (x).  And  a 
rent  for  a  portion  of  a  room  in  a  factory,  with  steam  power, 
is  not  rendered  uncertain  by  reason  of  a  provision  for 
deductions  in  respect  of  a  possible  failure  in  the  supply  of 
steam  power  (y).  Where  rent  is  apportionable,  the  appor- 
tioned part  may  be  distrained  for  (z) . 

By  express  agreement,  however,  a  power  may  be  con-  Express  power 
f erred  to  distrain  for  payments  which  are  not  rent  {a) .  °  c  lstress- 
Thus,  a  sum  payable  by  way  of  punishment  for  not  spend- 
ing the  produce  on  the  land  demised  may  be  made  recover- 
able by  distress  to  be  made  in  the  same  way  as  a  distress 
for  rent  in  arrear  (a).  And  such  a  power  does  not  depend 
upon  a  legal  tenancy.  Thus,  apart  from  the  Bills  of  Sale 
Acts,  a  person,  whether  he  is  tenant  or  not,  can  give  a 
power  of  distress  over  goods  of  his  own,  as,  for  instance, 
to  secure  interest  for  money  lent  (b),  or  the  price  of  goods 
supplied  (c).  But  in  the  absence  of  a  tenancy  such  a 
power  of  distress  is  rendered  impracticable  by  the  Bills  of 
Sale  Acts,  1878  and  1882  (d).     A   power   of   distress   not 

(r)  See  judgment  of  Abbott,  C. J.,  in  Dunk  v.  Hunter,  1822,  5  B.  &  A. 
at  p.  325.  Double  value  cannot  be  recovered  by  distress,  infra,  Cbap.  VII., 
sect.  5  (2),  p.  514. 

(s)  Co.  Litt.  96  a. 

(t)  Daniel  v.  Grade,  1844,  6  Q.  B.  145  ;  Selby  v.  Greaves,  1868,  L.  R. 
3  C.  P.  pp.  602,  603. 

(u)  See  Roulston  v.  Clarke,  1795,  2  H.  Bl.  563  ;  supra,  p.  199. 

(as)  Ex  parte  Voisey,  1882,  21  C.  1).  442. 

(y)  Selby  v.  Greaves,  1868,  L.  R.  3  C.  P.  594. 

Is)  Neale  v.  Mackenzie,  1836,  1  M.  &  W.  758. 

(a)  Pollitt  v.  Forrest,  1847,  11  Q.  B.  949. 

(b)  Chapman  v.  Beecham,  1842,  3  Q.  B.  723. 

(c)  Iredale  v.  Kendall,  1878,  40  L.  T.  362. 

(d)  Pulbrook  v.  Ashby,  1887,  56  L.  J.  Q.  B.  376  ;  Stevens  v.  Marston, 
1890,  60  L.  J.  Q.  B.  192.  As  to  attornment  clauses  in  mortgage  deeds, 
see  supra,  p.  83. 
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Rent  in 
arrear. 


Notice  before 
distress. 


Reversion 
necessary. 


incident  to  a  tenancy  does  not  authorize  distress  against 
the  goods  of  a  stranger  (e). 

Rent  in  Arrear. 

There  can  be  no  distress  till  the  rent  is  in  arrear,  and 
rent  is  not  in  arrear  until  the  day  appointed  for  payment 
has  elapsed  (/)  ;  hence,  no  distress  can  be  made  until  the 
day  after  the  rent-day  (/).  Where  by  custom  or  express 
reservation  rent  is  payable  in  advance  (g),  the  landlord  may 
distrain  for  it  as  soon  as  the  half-year,  or  other  period  for 
which  it  is  to  be  paid,  has  begun  (h). 

Ordinarily  notice  is  not  necessary  before  the  distress  is 
made  (i).  But  it  is  otherwise  in  the  case  of  a  penal  rent, 
or  where  the  date  of  payment  of  rent  is  accelerated  by 
the  landlord.  In  the  case  of  a  penal  rent,  a  tenant,  not 
knowing  whether  his  landlord  will  insist  on  the  penal  rent 
or  no,  is  not  bound  to  be  ready  to  pay  before  notice  (k). 
And  where  rent  is  payable  quarterly,  or  half-quarterly  if 
required,  the  landlord  cannot,  after  receiving  the  rent 
quarterly,  distrain  without  notice  at  the  half-quarter  (I). 
Where  rent  is  payable  in  advance,  if  required,  a  demand  for 
payment  must  be  made  before  the  landlord  can  distrain  (m)  ; 
but  the  demand  may  be  made  after  the  day  on  which  the  rent 
thereby  becomes  due(»)-  If  the  landlord's  rights  are  in 
peril,  he  may  distrain  immediately  after  demand  (o). 

Reversion  in  Person  Distraining. 

In  general  the  person  who  distrains,  or  on  whose  behalf 
the  distress  is  made,  must  possess  a  reversion  (j>) ;  hence 

(e)  Gihhs  v.  Cruikshank,  1873,  28  L.  T.  104. 

( /)  Dibble  v.  Bowater,  1853,  2  E.  &  B.  564, 568.  See  2  Wms.  Saund.  288. 

(g)  Supra,  pp.  146,  192. 

{h)  Buckley  v.  Taylor,  1788,  2  T.  R.  600  ;  Harrison  v.  Barry,  1819, 

7  Price,  690.  698  ;  Lee  v.  Smith,  1854,  9  Ex.  662,  665  ;   Walsh  v.  Lonsdale, 
1882,  21  C.  D.  9. 

(i)  Gillingham  v  Gwyer,  1867,  16  L.  T.  640. 

(k)  Per  Alderson,  J.,  in  Mallam  v.  Arden,  1833,  10  Bing.  p.  300. 

(I)  Mallam  v.  Arden,  supra;  see  Clowes  v.  Hughes,  1870,  L.  R.  5  Ex.  160. 

(to)  Clarke  v.  Holford,  1848,  2  C.  &  K.  540  ;   Williamsv.  Holmes,  1853, 

8  Ex.  861,  p.  863. 

(n)    Witty  v.  Williams,  1864,  12  W.  R.  755  ;  supra,  p.  192. 

(o)  London  <b  Westm.  Loan,  &c.  Co.  v.  L.  A  X.  W.  By.  Co.,  1893, 
2Q.B.  49. 

( p)  See  cases  cited  supra,  in  notes  (k),  (I),  (to\  p.  191  ;  and  Pascoe  v. 
Pascoe,  1837,  3  Bin  g.  N.  C.  898.  Cf.  Hazeldine  v.  Heaton,  1883,  C.  &  E.  40. 
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the  lessor  cannot  distrain  after  he  has  assigned  his  rever- 
sion for  arrears  of  rent  due  before  the  assignment.  It 
follows  that  a  mortgagee  who  has  assigned  his  mortgage 
cannot  distrain  for  interest  reserved  by  way  of  rent  due 
before  the  -assignment  (q).  On  the  other  hand,  a  parol 
assignment,  since  it  is  inoperative  to  pass  the  reversion, 
confers  no  power  of  distress  on  the  assignee  (r).  By  grant- 
ing a  lease  to  commence  at  the  expiration  of  an  existing 
lease,  the  lessor  does  not  part  with  the  reversion  so  as  to 
disentitle  him  to  distrain  (s). 

Since  distress  depends  upon  the  existence  of  a  reversion, 
rent  reserved  on  the  assignment  of  a  lease  cannot  be  dis- 
trained for  (t). 

The  remedy  of  a  lessee,  who  surrenders  his  lease  in  Surrender  of 
order  to  be  renewed,  by  distress  for  rent  due  from  his  mesne  leasc- 
underlessee  remains  the  same  as  if  the  original  lease  had 
been  kept  on  foot  (it) ;  but  the  remedy  of  the  chief  landlord, 
by  distress  upon  the  premises  comprised  in  the  underlease, 
for  the  rent  reserved  in  the  new  headlease  is  restricted  to 
the  amount  of  rent  reserved  by  the  original  headlease  out 
of  which  such  underlease  was  derived  (it). 

In  other  cases  of  surrender,  or  in  case  of  merger,  of  the 
reversion  expectant  on  a  lease,  the  owner  of  the  next  vested 
estate  is  to  be  deemed  the  reversioner  expectant  on  the 
lease  for  the  purpose  of  distress  (x) . 

Under  sect.  5  of  the  Mercantile  Law  Amendment  Act,   Surety  for 
1856  (i/),  a  surety  who  pays  a  debt  for  the  principal  debtor  ien  ' 
is  entitled  to  all  the  remedies  of   the   creditor ;  but    the 
term  "  remedies  "  applies  only  to  proceedings  in  court,  and 
a  surety  for  the  payment  of  rent  is  not  entitled  to  dis- 
train (z) . 

But  the  reversion,  to  support  a  distress,  need  not  be  an  Reversion  by 
actual  reversion  ;  it  is  sufficient  if   it  be  a  reversion  by  est0Ppel- 
estoppel  (a),  and  if  one  party  is  let  into  possession  by  the 

(<l)  Brown  v.  Metrop.  Counties,  cbc.  Society,  1859,  1  E.  &  E.  832 
(r)  Brawley  v.  Wade,  1824,  M'Clel.  664. 
(s)  Smith  v.  Day,  1837,  2  M.  &  W.  684. 
(t)  Supra,  p.  191. 

(u)  The  Landlord  and  Tenant  Act.  1730,  4  Geo.  2,  c.  28,  s.  6  :  infra, 
p.  461.  J 

(x)  The  Real  Property  Act,  1845,  8  &  9  Vict.  c.  106,  s.  9,  infra,  p.  461. 
(y)  19  &  20  Vict.  c.  97.  (z)  Re  Russell,  1885,  29  C.  D.  254. 

(a)  See  supra,  p.  74. 
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Distress  for 
rent  under 
lease  before 
mortgage. 

Distress  by 
mortgagor. 


Distress  by 
mortgagee. 


Distress  for 
rent  under 
lease  after 
mortgage. 


other  under  an  agreement  that  the  one  shall  be  tenant  and 
the  other  landlord,  as  between  themselves  each  party  is 
estopped  from  denying  the  other's  title  (b).  Hence,  if  a 
mortgagor,  who  has  executed  a  second  mortgage,  has 
attorned  to  the  second  mortgagee,  and  occupied  as  tenant 
to  him,  a  distress  for  rent  due  under  the  tenancy  created 
by  such  attornment  may  (apart  from  any  question  arising 
under  the  Bills  of  Sale  Acts  (<?))  be  made  by  such  mort- 
gagee, although  he  has  no  legal  reversion,  and  although  it 
appears  on  the  face  of  the  deed  that  he  has  no  such 
reversion  (d).  It  makes  no  difference  that  the  mortgagor 
has  previously  attorned  to  the  first  mortgagee,  and  that  the 
first  mortgage  is  still  on  foot  (e) . 

In  the  case  of  a  lease  made  before  the  mortgage,  the 
mortgagor's  title  to  distrain  ceases  on  the  assignment  of 
the  reversion  by  the  mortgage  deed ;  but  if  permitted  by 
the  mortgagee  to  continue  in  the  receipt  of  such  rent,  he 
is  during  such  permission,  prasumptione  juris,  authorized, 
if  it  should  become  necessary,  to  realize  the  rent  by  dis- 
tress ;  and  though  the  mortgagor  may  have  to  justify  the 
distress  as  bailiff  for  the  mortgagee,  it  is  not  necessary  that 
the  distress  should  be  made  in  the  mortgagee's  name  (/). 

The  mortgagee  as  assignee  of  the  reversion  has  the  same 
rights  under  the  lease  as  the  mortgagor  had  before  the 
mortgage,  and,  after  he  has  given  notice  of  the  mortgage  to 
the  lessee,  he  raay  distrain  for  rent  in  arrear  at  the  time  of 
the  notice,  and  rent  subsequently  becoming  due(f/).  And 
this  result  is  not  prevented  by  a  change  in  the  tenancy 
made  by  the  mortgagor  after  the  mortgage,  whereby  the 
rent  is  increased,  though  probably  the  mortgagee  could 
only  distrain  for  the  original  rent,  his  remedy  for  the 
increased  rent  being  by  an  action  for  use  and  occupation  (h). 

The  right  of  distress  under  a  lease  made  by  a  mortgagor 
in  possession  after  the  date  of  the  mortgage  depends  on 

(b)  Judgment  of  Blackburn,  J.,  in  Morton  v.  Woods,  1868,  37  L.  J.  Q.  B. 
at  p.  248.  (c)  Supra,  p.  83. 

(rf)  Morton  v.  Woods,  1868,  L.  R.  3  Q.  B.  658  ;  aff.  L.  R.  4  Q.  B.  293. 

(e)  Ex  parte  Punnett,  1880,  16  C.  D.  226. 

(/)  Eeece  v.  Strousberg,  1885,  54  L.  T.  133  ;  Trent  v.  Hunt,  1853, 
9  Ex.  14  :  Snell  v.  Finch,  1863,  13  C.  B.  N.  S.  651.  See  per  Erie,  C.J., 
pp.  656,  657. 

(g)  Moss  v.  Gallimore,  1779,  1  Dougl.  279  ;  Rogers  \.  Humphreys,  1835, 
4  A.  &  E.  299.         (h)  Burrows  v.  Gradin,  1843,  1  D.  &  L.  213. 
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Under  Con- 
veyancing 
Act,  1881, 
s.  18. 


whether  the  mortgage  is  subject  to  sect.  18  of  the  Con-  Not  under 
veyancing  Act,  1881  (i),  or  not.     In  mortgages  not  subject  AciTlssi10"8' 
to  the  section,  the  mortgagor  may  distrain  in  virtue  of  his  s.  is. 
reversion  by  estoppel  (/,) ;  but  he  must  bear  in  mind  that 
compulsory  payments  previously  made  by  his  tenant  to  the 
mortgagee  for  interest  due  on  the  mortgage  are  equivalent 
to  payment  of  so  much  rent  (/) .     The  mortgagee  cannot 
distrain  for  rent  due  under  a  lease  made  by  the  mortgagor 
after  the  mortgage  until  a  new  tenancy  has  been  expressly 
or    impliedly   created    between    the    mortgagee   and    the 
tenant  (in).     Notice  by  the  mortgagee  to  the  tenant  to  pay 
the  rent  to  him  does  not  constitute  a  tenancy  between  the 
parties,  so  as  to  enable  the  mortgagee  to  distrain  for  rent 
accruing  due  after  the  notice  (m). 

In  the  case  of  a  mortgage  which  is  subject  to  sect.  18 
•of  the  Conveyancing  Act,  1881,  the  mortgagor  is  entitled 
to  distrain  so  long  as  the  mortgagee  does  not  interfere  ;  but 
his  right  ceases  when  the  mortgagee  either  appoints  a 
receiver  (n)  or  gives  notice  to  the  tenant  to  pay  the  rent  to 
himself.  In  the  latter  case  the  mortgagee  may  distrain 
as  owner  of  the  reversion  (o).  It  is,  therefore,  unnecessary 
for  any  fresh  tenancy  to  be  created. 

A  receiver  appointed  by  mortgagor  and  mortgagee  to  Receiver, 
receive  the  rents  of  the  mortgaged  property,  and  to  use 
such  remedies  by  way  of  entry  and  distress  as  should  be 
requisite,  and  to  whom  the  mortgagor  has  attorned  as 
tenant,  may  distrain  on  the  goods  belonging  to  the  mortgagor 
on  the  mortgaged  premises  ( p) .  A  mere  authority  to  tenants 
to  pay  rent  to  a  person,  whose  receipt  is  to  be  their  discharge, 
may  perhaps  authorize  that  person  to  demand,  but  not  to 
distrain  for  the  rent  (q). 

A  receiver  appointed  by  the  mortgagee  under  the  Con-  Receiver 
veyancing  Act,  1881,  has  power  to  recover  the  rents  of  the  ululer  c'on~ 

J  o  '  ^  j.  veyancing 

Act,  1881. 

(i)  44  &  45  Vict.  c.  41. 

(/.•)  Alchorne  v.  Gomme,  1824,  2  Bing.  54. 

(0  Supra,  \>.  206. 

(in)  Evans  v.  Elliott,  1838,  9  A.  &  E.  342  ;  Eogersv.  Humphn  us,  1835, 
4  A.  &  E.  299  ;  supra,  p.  196. 

(n)  Bayly  v.  Went,  1884,  51  L.  T.  764. 

(o)  C.  A.  1881,  sect.  10  ;  Municipal  Building  Societu  v.  Smith,  1888, 
22  Q.  B.  U.  70. 

(p)  Jolly  v.  Arbuthnot,  1859,  4  De  G.  &  J.  224. 

(q)  Ward  v.  Shew,  1833,  9  Bing.  608. 
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Receiver 
appointed  by 
the  court. 


property  by  distress,  in  the  name  either  of  the  mortgagor 
or  of  the  mortgagee,  to  the  full  extent  of  the  estate  or  interest 
which  the  mortgagor  could  dispose  of  (»•)• 

Where  a  lease  is  taken  from  a  receiver  appointed  by 
the  Court  (s),  or  where  the  tenant  has  attorned  to  such 
receiver  (t),  the  receiver  can  distrain  in  his  own  name.  But 
the  attornment  to  the  receiver  does  not  enure  for  the  benefit 
of  the  person  ultimately  found  to  be  entitled  to  the  legal 
estate  (h).  Where  the  receiver  is  not  in  the  position  of 
landlord,  he  must  distrain  in  the  name  of  the  person  who 
is  legally  entitled  to  the  rent  (v),  and  if  there  is  any  doubt  as 
to  who  this  person  is,  he  may  properly  apply  to  the  Court 
for  an  order  to  distrain,  though  ordinarily  he  can  distrain 
without  special  order  (x),  at  any  rate  if  there  is  not  more 
than  a  year's  rent  in  arrear  (?/). 


Recovery  of 
arrears  due 
at  death  of 
reversioner. 

3  &  4  Will.  4. 
c.  42,  s.  37. 

Executors, 
&c.  of  landlord 

may  distrain 
for  rent  due 
in  his  life. 

Sect,  38. 
Arrears  may 
be  distrained 
for  within  six 
months  after 
end  of  lease. 


Upon  the  death  of  the  reversioner  it  was  at  common  law 
impossible  to  recover  arrears  of  rent  by  distress,  but  by 
statute  the  executors  or  administrators  of  any  lessor  or 
landlord  may  distrain  upon  lands  demised  for  any  term  (z), 
or  at  will,  for  the  arrearages  of  rent  due  to  such  lessor  or 
landlord  in  his  lifetime,  in  like  manner  as  such  lessor  or 
landlord  might  have  done  in  his  lifetime  (a). 

Such  arrearages  may  be  distrained  for  after  the  end  or 
determination  of  such  term  or  lease  at  will,  in  the  same 
manner  as  if  such  term  or  lease  had  not  been  ended  or 
determined,  provided    that  such  distress   be  made  within 

(r)  Sect.  24  (3). 

(s)  Dancer  v.  Hastings,  1826,  4  Bing.  2. 

(r)  Hughes  v.  Hughes,  1790,  1  Yes.  161. 

(h.)  Evans  v.  Mathias,  1857,  7  E.  &  B.  590. 

(v)  See  Re  Powers,  1890,  63  L.  T.  626. 

(x)  Per  Lord  Hardwicke  in  Pitt  v.  Snowden,  1752,  3  Atk.  750 ; 
Bennett  v.  Robins,  1832,  5  C.  &  P.  379  ;  Brandon  v.  Brandon,  1821, 
5  Madd.  473.     See  Kerr  on  Receivers,  3rd  ed.  pp.  160—2. 

(?/)  See  Fisher  on  Mortgages,  5th  ed.  408.  As  to  distress  in  the  case 
of  Crown  leases,  see  10  Gen.  4,  c.  50,  s.  90. 

(a)  As  to  the  recovery  of  rents  created  for  a  freehold  estate,  see- 
32  Hen.  8,  c.  37,  s.  1  ;  Prescott  v.  Boucher,  1832,  3  B.  &  Ad.  849  ;  Jones 
v.  Jones,  1832,  ib.  967  ;  Appleton  v.  Doily,  1609,  Yelv.  135  ;  Co.  Litt. 
162  b  ;  1  Williams  on  Exors.  9th  ed.  799. 

(a)  By  11  Geo.  2,  c.  19,  s.  15,  the  executors  or  administrators  of  a 
tenant  for  life  can  by  action  recover  against  the  under-tenants  a  part, 
apportioned  to  the  death  of  the  tenant  for  life,  of  the  rent  reserved  on 
a  lease  determining  on  such  death.  See  14  &  15  Vict.  c.  25,  s.  1„ 
infra,  p.  498. 
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the  space  of  six  calendar  months  after  the  determination 
of  such  term  or  lease,  and  during  the  continuance  of 
the  possession  of  the  tenant  from  whom  such  arrears 
became  due. 

An  executor,  before  probate,  may  distrain  for  rent  due  to 
the  testator  (&). 

The  real  estate  of  a  deceased  person  now  vests  upon  his  Real  repre- 
death  in  his  personal  representatives  (c),  and,  while  it  seu  a  u 
remains  so  vested,  they  have  power  to  distrain  for  rent 
accruing  due.  Upon  an  intestacy  it  is  possible  that  the 
legal  estate  vests  in  the  heir-at-law  pending  the  grant  of 
administration  so  as  to  entitle  him  to  distrain,  but  the  point 
is  doubtful  (<■). 

Since  by  virtue  of  the  Married  Women's  Property  Act,  Married 
1882  (e),  a  married  woman  is  capable  of  acquiring  and 
holding  any  real  or  personal  property  as  her  separate 
property  in  the  same  manner  as  if  she  were  a  feme  sole  (J'), 
a  married  woman  who  was  married  since  31st  December, 
1882,  may  distrain  in  her  own  name  for  rent  in  arrear  under 
a  lease  the  reversion  on  which  belongs  to  her  (V/) ;  and  a 
married  woman  who  has  married  before  1st  January,  1888, 
may  distrain  in  her  own  name  for  rent  in  arrear  under  a 
lease  of  property  her  title  to  which  has  accrued  after  that 
date  and  the  reversion  upon  which  belongs  to  her  (//).  But 
the  Act  does  not  interfere  with  settlements  (?'),  and  hence, 
in  the  case  of  property  settled  either  before  or  after  the 
marriage,  the  powers  of  the  married  woman  will  depend  on 
the  terms  of  the  settlement.  If  she  takes  a  legal  estate  in 
the  reversion,  she  will  have  power  to  distrain ;  otherwise  not. 

With  regard  to  freehold  and  copyhold  property  acquired  Distress  by 
before  31st  December,  1882,  by  a  woman  married  before  that  husband- 
date,  the  husband  may  distrain  for  arrears  of  rent  accruing 
during  the  life  of  the  wife  on  leases  of  such  property;  and 
he  may  also  distrain  for  arrears  of  rent  due  on  subleases 
of  leasehold  property  of  the  wife  (A) . 

(b)  Whitehead  v.  Taylor,  1839,  10  A.  &  E.  210  ;  1  Williamson  Exors., 
9th  ed.  250.  (c)  Snpra,  p.  62. 

(e)  45  &  46  Vict.  c.  75.  (/)  Sect.  1  (1). 

(r/)  Sect.  2. 
(A)  Sect.  5. 
(i)  Sect,  19. 
(k)  Bullen  on  Distress  (2nd  ed.),  p.  57. 
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If  the  husband  is  tenant  by  the  curtesy,  he  may  in  virtue 
of  that  estate  distrain  for  rent  accruing  due  after  the  termi- 
nation of  the  coverture.  If  he  does  not  become  tenant  by 
the  curtesy,  his  interest  ceases  on  the  death  of  his  wife  (I), 
and  on  principle  he  cannot  distrain  for  future  arrears  ;  but 
it  has  been  said  that  a  man  who  has  made  a  lease  for  years 
reserving  rent  of  lands  of  which  he  is  seised  in  right  of  his 
wife,  although  on  her  death  he  does  not  become  tenant  by 
the  curtesy,  but  his  estate  is  determined,  may  nevertheless 
distrain  for  the  rent  until  her  heir  has  entered  (m).  The 
husband,  if  he  takes  out  administration,  can  distrain  for 
arrears  of  rent  under  3  &  4  Will.  4,  c.  42,  s.  37,  as  adminis- 
trator to  his  wife. 


Tenant  from        A  tenant  from  year  to  year,  underletting  from  year  to 

year  o  yeai.     Yearj  }ias  a  sufficient  reversion  to  support  a  distress  (»)• 

Joint  tenants.       One  of  several  joint  tenants  or  coparceners  may  distrain 

for  the  whole  rent  without  any  express  authority  from  the 

rest(o) ;  but  he  must  justify  in  his  own  right  and  as  bailiff 

to  the  rest  (o). 

It  is  incident  to  this  species  of  property  that  a  severance 
of  the  reversion  destroys  the  right  to  distrain  for  arrears 
of  a  single  rent  then  due.  Hence,  if  joint  tenants  have 
demised  at  a  single  rent,  and  a  severance  takes  place  by 
a  conveyance  of  the  shares  of  some  of  the  joint  tenants, 
no  distress  can  be  made  for  arrears  of  such  rent  due 
before  the  severance  (p).  But  a  surviving  joint  tenant  may 
distrain  for  arrears  of  rent  accrued  due  before  the  death  of 
his  co-tenant  (q). 

Tenants  in  common  are  entitled  to  separate  distresses 
for  their  several  shares  of  the  rent  reserved  upon  a  lease 
granted  by  all  of  them  (r).     It  has  been  said  that  they  may 

(I)  Blake  v.  Foster,  1800,  8  T.  R.  487  ;  judgment  of  Bayley,  J.,  in 
Hill  v.  Saunders,  1825,  4  B.  &  C.  at  p.  535.  See  Howe  v.  Scarrott,  1859, 
4  H.  &  N.  723. 

(m)  Bac.  Abr.  (C.  1)  650  ;  Dixon  v.  Harrison,  1670,  Vaugh.  46. 

(n)  Curtis  v.  Wheeler,  1 830,  Moo.  &  M.  493.  See  Oxley  v.  James,  1844, 
13  M.  &  W.  209,  p.  214. 

(o)  Pullen  v.  Palmer,  1697,  3  Salk.  207  ;  Leigh  v.  Shepherd,  1821, 
2  Br.  &  B.  465  ;  Robinson  v.  Hofman,  1828,  4  Bing.  562.  See  Stedman 
v.  Bates,  1696,  1  Salk.  390. 

(p)  Staveley  v.  Allcock,  1851,  16  Q.  B.  636. 

(</)  2  Rol.  Abr.  86. 

(V)   Whitley  v.  Roberts,  1825,  M'Clel.  &  Y.  107. 


Tenants  in 
common. 
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all  join  in  one  distress  (s),  but  under  the  former  practice 
they  had  to  avow  separately  (s) .  As  in  the  case  of  joint 
tenants  (0,  one  tenant  in  common  may  distrain  upon 
another  who  holds  by  lease  under  him  (n),  and  the  distress 
may  be  taken  on  any  part  of  the  land(r).  But  rent  due 
from  one  co-owner  to  another  cannot  be  got  by  distress  on 
the  goods  of  a  third  co-owner,  or  on  those  of  a  stranger 
placed  on  the  land  by  the  permission  of  a  co-owner  (x). 

One  coparcener  may,  before  partition,  distrain  alone  for  Coparceners. 
the  whole   rent  without   any  express  authority  from  her 
sister  (//),  but  she  must  justify  in  her  own  right  and  also  as 
bailiff  to  her  sister  (z).     The  same  rules  apply  to  co-heirs 
in  gavelkind,  who  are  coparceners  by  custom  (z). 

When  land  is  vested  in  churchwardens   and  overseers  Church- 
under  59  Geo.  3,  c.  12,  s.  17,  it  is  competent  for  any  one  wardens- 
churchwarden  or  overseer  to  make  a  distress  or  order  one  to 
be  made  without  calling  a  meeting  of  all  and  having  the 
authority  of  a  majority  of  those  present  (a). 

A  tenant  of  a  rent-service  by  elegit  is  entitled  to  distrain,  Tenant  by 
and  that  without  any  attornment  by  the  lessee  (J>).    Attorn-  elcsit- 
ment  is  not  necessary  where  the  reversion  is  assigned  by 
operation  of  law  (c), 

Goods  Liable  to  be  Distrained. 

Under  the  power  of  distress  incident  to  the  relation  of  General  rule 
landlord  and  tenant  the  landlord  may,  generally  speaking,  ]aa^?ommon 
distrain  for  rent  all  movable  chattels  which  are  upon  the 
demised  premises  (d)  at  the  time  when  the  distress  is  made. 
Whether  such  goods  are  the  property  of  the  tenant  or  of 

(s)  Bullen  on  Distress,  50  ;  Litt.  s.  317  ;  Harrison  v.  Barnby,  179."}, 
5  T.  ft.  246  ;  Pullen  v.  Palmer,  1697,  3  Salk.  207. 

(0  Supra,  p.  63. 

(h)  Brennan  v.  Flood,  1854,  4  Ir.  C.  L.  R.  332. 

(r)  Snelgar  v.  Henston,  1621,  Cro.  Jac.  611. 

(a-)  Kempe  v.  Cory,  1691,  2  Ventr.  227,  283.  See  Viner's  Abridg. 
"  Distress,"  I.  25—27  :  He  Potter,  1874,  18  Eq.  381. 

(ll)  Leigh  v.  Shepherd,  1821,  2  Br.  &  B.  465,  470. 

(z)  Stedman  v.  Bates,  1695,  1  Ld.  Bavin.  64  ;  Page  v.  Stedman,  1695, 
Carth.  364.     See  Decharmes  v.  Horwood,  1834,  10  Bing.  p.  529. 

(a)  Gouldsicorth  v.  Knights,  1843,  11  M.  &.W.  337,  p.  342. 

(b)  Bullen  on  Distress,  70. 

(c)  Lloyd  v.  Davies,  1848,  2  Ex.  103. 

(d)  For  cases  where  chattels  may  be  distrained  off  the  demised 
premises,  see  infra,  p.  244. 
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Exemptions 
from  distress. 


a  stranger  is  perfectly  immaterial,  provided  they  are  on  the 
premises,  and  are  not  privileged  from  distress  (e).  But  as 
no  authority  can  be  given  by  an  express  power  of  distress 
granted  by  the  tenant  alone  to  seize  the  goods  of  third 
persons,  a  landlord  who  distrains  under  such  an  express 
power  must  restrict  his  seizure  to  the  tenant's  own  goods  (/). 
Certain  classes  of  goods,  however,  are  privileged  from 
distress,  and  such  privilege  may  be  either  absolute  or  con- 
ditional. In  the  latter  case  the  goods  are  only  privileged 
in  the  event  of  there  being  other  goods  on  the  premises 
sufficient  to  answer  the  distress. 


1.  Fixtures 


Keys  and 
title-deeds. 


I.    GOODS   ABSOLUTELY  PRIVILEGED. 

Things  annexed  to  the  freehold  cannot  be  distrained  (g), 
because  they  cannot  be  taken  away  without  doing  damage 
to  the  freehold  (/i),  and  also  because  they  cannot  be  restored 
in  their  original  plight  (/.).  The  latter  reason  is  founded 
upon  the  circumstance  that  goods  distrained  were  formerly 
merely  taken  by  way  of  pledge  and  could  not  be  sold. 
Things  annexed  to  the  freehold  include  tenant's  fixtures, 
such  as  kitchen  ranges,  stoves,  coppers,  grates,  &c.  (/»;) ; 
also  trees  growing  in  a  nurseryman's  grounds  (/). 

The  temporary  removal  of  fixtures  out  of  their  proper 
place,  for  repairs,  does  not  deprive  them  of  this  privilege  (/»)• 

Keys  and  title-deeds  are  by  construction  of  law  part  of 
the  freehold,  and  cannot  be  distrained  (n). 


2.  Goods  sent  Things  delivered  to  a  person  exercising  a  public  trade,  to 
in  the  way  of  oe  carried,  wrought,  worked  up,  or  managed  in  the  way  of 
trade. 

(e)  Per  Buller,  J.,  in  Gorton  v.  Falkner,  1792,  4  T.  R.  at  p.  568.  See 
Muspratt  v.  Gregory,  1838,  ]  M.  &  W.  633  ;  3  M.  &  W.  677  ;  Cramer  v. 
Mott,  1870,  L.  R.  5  Q.  B.  357.  (/)  Supra,  p.  222. 

(g)  Co.  Litt.  47  b  ;  Gorton  v.  Falkner,  1792,  4  T.  R.  at  p.  569. 

(h)  Simpson  v.  Hartopp,  1745,  Willes,  512  ;  1  Sm.  L.  C.  10th  ed.  421. 

(i)  Darby  v.  Harris,  1841,  1  Q.  B.,  per  Patteson.  J.,  p.  898.  See  Pitt 
v.  Shew,  1821,  4  B.  &  A.  206. 

(k)  Darby  v.  Harris,  1841,  1  Q.  B.  895.  And  as  to  fixtures,  see  infra, 
Chap.  VII.  ;  Hellawellv.  Fasticood,  1851,  6  Ex.  295  ;  Holland  v.  Hodgson, 
1872,  L.  R.  7  C.  P.  328. 

(I)  Clark  v.  Gaskarth,  1819,  8  Taunt.  431  ;  Clark  v.  Calcert,  1819, 
3  Moo.  96. 

(m)  See  judgment  in  Gorton  v.  Falkner,  1792,  4  T.  R.  at  p.  567. 

(h)  See  Heilau-cll  v.  Ectstirood,  1851,  6  Ex.  at  pp.  306,  311  ;  Lifords 
Case,  1615,  11  Rep.  50  b. 
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his  trade  or  employ.  These  are  privileged  for  the  sake 
of  trade  and  commerce,  which  could  not  be  carried  on  if 
such  things  under  these  circumstances  could  be  distrained 
for  rent  due  from  the  person  in  whose  custody  they  are  (o). 
The  word  "  public  "  in  this  connection  refers  to  every  trade 
or  employ  carried  on  generally  for  the  benefit  of  any  persons 
who  choose  to  avail  themselves  of  it,  as  distinguished  from 
a  special  employment  by  one  or  particular  individuals. 
The  trade  need  not  be  public  in  the  sense  that  all  the 
Queen's  subjects  have  a  right  to  insist  on  the  trader 
accepting  their  goods  (]>).  But  an  artist  to  whom  a  picture 
is  delivered  to  alter  does  not  "  manage  "  it  as  a  public 
trader  (7) . 

Under  this  head  are  included  corn  sent  to  a  miller  to  be 
ground  (/■)  ;  a  horse  sent  to  a  farrier's  to  be  shod  (s) ;  materials 
sent  to  a  manufacturer  to  be  worked  up(0,  including  the 
case  of  material  delivered  to  a  weaver  to  be  manufactured 
at  his  own  home  (u)  ;  beasts  sent  to  a  butcher  to  be 
slaughtered  (x)  ;  goods  deposited  for  the  purpose  of  sale 
with  a  factor  (y),  commission  agent  (z)  or  auctioneer  (a)  ; 
or  placed  for  safe  custody  in  the  warehouse  of  a  wharf- 
inger (b)  ;  or  pledged  with  a  pawnbroker  (c) ;  also  the  goods 
of  guests  brought  into  an  inn  (though  not  horses  placed  in 
a  stable  which  is  let  by  the  tenant  of  the  stable  to  an  inn- 
keeper (</)),  and  goods  delivered  to  a  carrier  to  be  conveyed 

(o)  Simpson  v.  Hartopp,  1745,  Willes,  512.  See  judgment  of  Erie,  C.J., 
in  Swire  v.  Leach,  1865,  34  L.  J.  C.  P.  at  p.  151  ;  Gisboum  v.  Hurst, 
1710,  1  Salk.  249. 

(p)  Muspratt  v.  Gregory,  183(5,  1  M.  &  W.,  per  Parke,  B.,  at  p.  653. 
See  Gibson  v.  Ireson,  1842,  3  Q.  B.  pp.  44,  40  ;  Taplinq  v.  Weston,  1883, 
C.  &  E.  !)!). 

iy)   Von  Knoop  v.  Moss,  1891,  7  T.  L.  R.  50O. 

(/■)  Co.  Litr.  47  a. 

(s)  Year  Book,  22  Ed.  4,  fol.  4!)  1.. 

(t)  Gibson  v.  Ireson,  1 842, 3  Q.  B.  39  ;  Read  v.  Burley,  1597,  Cro.  Eliz.  549. 

{u)  Wood  v.  Clarke,  1831,  1  Cr.  &  .1.  484. 

(.'■)  Brown  v.  Shevill,  1834,  2  A.  &  E.  138. 

(y)  Gilman  v.  Elton,  1821,  3  Br.  &  B.  75  ;  Mathias  v.  Mesnard,  1826, 

2  C.  &  P.  353. 

(.-.)  Fhiddii  v.  M'Laren,  1845,  6  Q.  B.  8!)1. 
(a)  Adams  v.  Grane,  1833,  1  Cr.  &  M.  380. 
(//)  Thompson  v.  Mashiter,  1823,  1  Bing.  283. 
(c)  Sioire  v.  Leach,  1865,  18  ('.  B.  N.  S.  479. 

(<?)  Crosier  v.  Tumkinson,  1759,  2  Ld.  Ken.  439.  See  argument  m 
Francis  v.  Wyatt,  1764,  3  Burr.  p.  1500;  and  </.  Fowkes  v.  Joyce.  1689, 

3  Lev.  260  :  2  Vein.  ] 29. 
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Factors  and 
auctioneers. 


Wine  sent  U 
warehouse. 


by  him  to  some  place,  whether  he  is  strictly  a  common 
carrier  or  no,  provided  he  carries  the  goods  of  all  persons 
indifferently  (e). 

In  the  case  of  a  factor,  it  makes  no  difference  whether 
the  goods  are  deposited  in  his  own  warehouse  or,  if  he 
has  not  got  one,  in  the  warehouse  of  another  (/).  Goods 
delivered  to  an  auctioneer,  it  has  been  held,  are  privileged 
if  they  are  in  a  yard  attached  to  the  auctioneer's  premises  (g), 
and  even  away  from  his  premises  entirely,  as  in  a  place  of 
sale  hired  by  the  auctioneer  for  the  occasion  (//)  or  taken  by 
an  act  of  trespass  (i).  Perhaps  the  latter  case  goes  too  far, 
and  at  any  rate  the  auctioneer  must  be  in  occupation  of  the 
place  where  he  sells  ;  there  is  no  privilege  for  the  goods  of 
the  tenant  sold  by  the  auctioneer  on  the  tenant's  premises, 
or  for  goods  sent  to  such  a  sale  by  a  stranger  (A). 

On  the  other  hand,  goods  placed  in  the  hands  of  the  tenant, 
merely  with  the  intent  that  they  shall  remain  on  the  premises, 
are  not  privileged  from  distress  (/)•  Hence,  brewers'  casks 
sent  to  a  public-house,  and  left  with  the  publican  till  they 
are  empty,  may  be  distrained  by  the  owner  of  the  public - 
house  (m).  Where  salt  works  were  let  on  lease,  and  a  boat 
belonging  to  a  purchaser  of  salt  was  left  in  the  custody  of 
the  lessees  in  a  canal  on  the  premises,  to  wait  for  a  load 
of  salt,  it  was  held  that  it  was  not  delivered  to  the  lessees 
in  the  way  of  their  trade  and  was  not  privileged  (>/). 

It  was  held  in  Ex  parte  liussdl  (o)  that  wine  sent  to 
the  warehouse  of  a  wine-warehouseman  to  be  matured,  is 
liable  to  be  distrained  for  rent  due  to  the  landlord  of  the 
premises  where  it  is  deposited,  though  not  wine  sent  to  be 
bottled  and  to  be  returned  by  a  specified  day.    But  it  would 


(e)  Gisboum  v.  Hurst,  1710,  1  Salk.  249. 

(/)  Mathias  v.  Mesnard,  1826,  2  0.  &  P.  353. 

((/)   Williams  v.  Holmes,  1853,  8  Ex.  861. 

(h)  See  Adams  v.  Grane,  1833,  1  Or.  &  M.  380. 

(i)  Brown  v.  Arundell,  1850,  10  ('.  B.  54. 

(/.•)  Lyons  v.  Elliott,  1870,  1  Q.  B.  D.  210  ;  though  in  such  a  case  the 
possession  of  the  goods  is  in  the  auctioneer  :  Williams  v.  Millington, 
1788,  1  H.  Bl.  81.     See  Davis  v.  Artiny  stall,  1880,  49  L.  J.  Ch.  609^ 

(I)  See  judgment  of  Wilde,  B.,  in  Farsons  v.  Gingell,  1847,  4  C.  B.  at 
p.  558. 

(m)  Joule  v.  Jackson,  1841,  7  M.  &  W.  450. 

(n)  Muspratt  v.  Gregory,  1830,  1  M.  &  W.  033  ;  3  ib.  077. 

(o)  1870,  18  W.  It.  753. 
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seem  that,  if  it  was  the  business  of  the  warehouseman  to 
take  in  wine  to  be  warehoused,  the  former  part  of  the 
decision  was  wrong.  In  the  similar  case  of  furniture  sent 
to  a  depository,  the  privilege  exists  (p).  The  law  of  distress 
by  which  one  man's  goods  are  made  liable  for  another's 
debts  is  not  one  which  should  be  carried  beyond  the  limits 
to  which  it  has  already  been  confined  (q).  So  the  decision 
that  carriages  and  horses  standing  at  livery  may  be  dis- 
trained by  the  landlord  for  rent  due  by  the  livery  stable- 
keeper  (r)  would  probably  now  be  followed,  if  at  all,  with 
reluctance. 

For  goods  to  be  privileged  under  this  head  they  must  be  ™^rivaeg e 
actually  delivered  to  the  tenant  by  or  on  behalf  of  the  person  delivery  by 
for  whom  they  are  to  be  manufactured  or  otherwise  dealt  ™™^  of 
with.     Hence  a  ship  built  by  a   shipbuilder  to  the  order 
of  a  purchaser,  the  materials  being  procured  by  the  ship- 
builder, is  not  privileged,  notwithstanding   that  the  pur- 
chaser has  duly  paid  the  instalments  of  purchase-money  («) . 

The  necessities  of  commerce  account  also  for  the  pro-   Cattle  in  or 
tection  of  cattle  in  (t)  or  going  to  a  fair  or  market  («).     If  market™7  ** 
the  distance  is  great  enough  to  require  a  night's  rest,  they 
cannot  be  distrained  by  the  landlord  of  a  field  into  which 
they  are  put  to  graze  for  the  night  (u). 


Nothing  may  be  distrained  for  rent  which  cannot  be 
rendered  again  in  as  good  plight  as  it  was  in  at  the  time 
when  the  distress  was  taken  (,r).  The  exemption  applies 
to  perishable  goods,  such  as  milk  or  meat ;  and  to  things 
which  cannot  be  recovered,  as  loose  money  (y).  But  money 
in  a  sealed  bag  may  be  distrained  (z). 

(  p)  Miles  v.  Furber,  187;$,  L.  U.  8  Q.  B.  77. 

(q)  Per  Archibald,  J.,  in  Miles  v.  Furber,  at  p.  83. 

(/•)  Francis  v.  Wyatt,  1764,  1  W.  Bl.  483;  3  Burr.  1498;  Parsons 
v.  Gingell,  1847,  4  C.  B.  54.-). 

(s)  Clarke  v.  Milhcall  Dock  Co.,  188G,  17  <v>.  B.  D.  4!)4. 

(t)  Co.  Litt.  47  a. 

(u)  Tate  v.  deed,  1784,  2  Wins.  Saund.  ed.  1871,  675,  note  (a;) ; 
Nugent  v.  Kirwan,  1838,  1  Jebb  &  Sv.  !)7  ;  Muspratt  v.  Gregory,  1836, 
1  M.  &  W.,  per  Alderson,  B.,  \>.  647  ;  Lyons  v.  Elliott,  1876,  1  Q.  B.  D. 
p.  214.  The  contrary  decision  in  Fowkes  v.  Joyce,  1689,  3  Lev.  260,  is 
not  now  law.     See  2  Vern.  129. 

(.<•)  Co.  Litt.  47  a;  J'arhij  v.  Harris.  1841,  1  Q.  P..  p.  898,  per 
Denman,  C.J.  (y)  Morley  v.  I'uuvmb,  1848,  2  Lx.  101. 

{z)  Bac.  Abr.  "Distress''  (B.),  p.  697. 
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which  cannot 
be  restored. 
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TERMS    OF    TENANCY. 


Growing  corn 
and  corn  in 
sheaves,  &c. 
Distress  now 
permitted  by 
statute. 


4.  Things  in 
actual  use. 


Upon  the  same  principle,  growing  corn  and  corn  in 
sheaves  were  formerly  privileged  from  distress  (a)  ;  but 
these  exemptions  have  been  abolished  by  statute.  By 
11  Geo.  2,  c.  19,  s.  8,  it  is  made  lawful  for  every  landlord, 
or  his  steward,  bailiff,  receiver,  or  other  person  empowered 
by  him,  to  seize  all  sorts  of  com  and  grass,  hops,  roots, 
fruits,  pulse,  or  other  product  whatsoever,  growing  on  any 
part  of  the  estates  demised,  as  a  distress  for  arrears  of 
rent  (b).  And  by  2  Will.  &  M.  sess.  1,  c.  5,  s.  2,  it  is  lawful 
for  any  person  having  rent  arrear,  and  due  upon  any  demise, 
to  seize  and  secure  any  sheaves  or  cocks  of  corn,  or  corn 
loose,  or  in  the  straw  (<■),  or  hay  lying  or  being  in  any  barn 
or  granary,  or  upon  any  hovel,  stack  or  rick,  or  otherwise 
upon  any  part  of  the  land  or  ground  charged  with  such 
rent  (d). 

The  former  statute  does  not  extend  to  trees  and  shrubs 
growing  in  a  nurseryman's  ground,  but  is  confined  to  pro- 
ducts of  a  similar  nature  to  those  specified  in  the  section — 
that  is,  to  produce  which  ripens  and  which  has  to  be  cut, 
gathered,  made  and  laid  up  when  ripe(e). 

Things  in  actual  use  are  privileged  on  the  ground  of  the 
breach  of  the  peace  which  might  result  from  an  attempt  to 
distrain  them  (/).  Thus  the  exemption  applies  to  a  horse, 
while  it  is  drawing  a  cart  (g)  or  being  ridden  (h) ;  tools, 
while  a  man  is  working  with  them  (_/')  ;  and,  it  seems, 
wearing  apparel,  while  in  actual  use.  But  clothes  not  being 
worn  may  be  distrained  (/>•).      Such  actual   use   must   be 

(a)  Co.  Litt.  47  a;  Wilson  v.  Dueled,  1670,  2  Mod.  01  ;  Simpson  v. 
Hartopp,  1745,  Willes,  512. 

(b)  8ee  infra,  p.  266,  as  to  the  impounding  of  these  crops.  As  to 
the  effect  witli  respect  to  growing  crops  of  a  power  to  distrain  for 
arrears  of  an  annuity  charged  on  land  in  the  same  manner  as  a  lessor 
ran  distrain  for  rent,  see  Miller  v.  Green,  1831,  2  Tyr.  1. 

(-)  Whether  threshed  or  not :  Belasyse  v.  Burbridge,  1695,  1  Lutw.  213. 

((/)  See  infra,  p.  265.  This  section  applies  to  a  power  of  distress  for 
a  rent  seek  under  4  Geo.  2,  c.  28,  s.  5;  Johnson  v.  FaulJcener,  1842, 
•1  Q.  B.  925. 

(e)  Glarkv.  Gaskarth,l8l9,8Ts,\mt. 431  >  C&wJfcv.  Calvert,  1819,3Moo.96. 

(/)  Simpson  v.  Hartopp,  supra. 

(g)  Field  v.  Adames,  1840,  12  A.  &  E.  649. 

(h)  Storey  v.  Robinson,  1795,  6  T.  R.  138;  Co.  Litt.  47  a;  Bead  v. 
Burky,  1597,  Cro.  Eliz.  594. 

(k)  Baynes  v.  Smith,  1794,1  Esp.  203;  Bisset  v.  Caldwell,  1791,  id. 
note  ;  Peake,  N.  P.  C.  36. 
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shown  as  to  make  it  appear  probable  that  a  distress  would 
have  led  to  a  breach  of  the  peace  (/). 

Animals  ferae,  natures  and  other  things  in  which  there  is  no  5.  Wild 
valuable  property  cannot  be  distrained  (in) .  Under  this  head  animals. 
dogs  have  been  said  to  be  included  (m),  but,  if  such  was  ever 
the  law,  it  has  long  been  altered  (0).  Deer  in  an  inclosed 
park  may  be  distrained  (0),  and  so,  it  seems,  may  tame 
deer  in  any  inclosed  ground,  though  it  may  not  be  strictly 
a  park  (q) . 

Goods  which  have  been  distrained  damage  feasant,  or  are  t».  Things  in 
in  the  possession  of  the  sheriff  under  an  execution  (r) .  of^ekiw? 
And  although  a  purchaser  from  the  sheriff  is  ordinarily 
bound  to  remove  the  goods  at  once,  if  he  wishes  to  avoid 
liability  to  distress  (s)  ;  yet,  if  they  are  not  capable  of 
immediate  removal,  the  goods  in  his  hands  are  protected 
until  they  can  properly  be  removed.  In  other  words,  goods 
are  deemed  to  be  still  in  the  custody  of  the  law  until  they 
are  ready  for  removal,  and  the  purchaser  from  the  sheriff  has 
had  a  reasonable  time  to  remove  them(f).  Thus,  in  the 
case  of  growing  crops,  the  crops  were,  prior  to  14  &  15 
Vict.  c.  25,  s.  2  00,  protected  until  they  were  ripe  and  the 
purchaser  had  had  time  to  cut  them  and  either  carry 
them  away  or  consume  them(.r).  The  circumstance  that 
the  purchaser  of  the  crops  had  not  entered  into  an  agree- 
ment with  the  sheriff  under  56  Geo.  3,  c.  50,  s.  3  (//),  did 
not  justify  a  distress  by  the  landlord  (.:). 

(I)  Bunch  v.  Kensington,  1841,  1  Q.  B.  679. 

(///)  ( !o.  Litt.  47  a. 

(0)  See  Dairies  v.  Powell,  1738,  Willes,  46. 

(7)  ll>.;  and  see  Morgan  v.  E.  of  Abergavenny,  1849,  8  C.  B.  768; 
Ford  v.  Tynte,  18(52,  31  L.  J.  Ch.  177. 

(/)  Co.  Litt.  47  a;  Eaton  v.  Soutliby,  1738,  Willes,  131;  Wharton 
v.  Naylor,  1848,  12  Q.  B.  (573.  As  to  the  means  to  be  adopted  by  the 
landlord,  where  his  tenant's  goods  are  taken  in  execution,  see  infra, 
p.  291.  If  the  proceedings  in  respect  of  which  the  execution  is  levied  are 
annulled,  money  received  by  the  sheriff's  officer  as  the  proceeds  of  a 
distress  levied  bv  him  belongs  to  the  landlord:  St.  John's  Coll.  v. 
Murcott,  1797,  7  f .  11.  259. 

(s)  Re  Ben, 1  Davis,  188."),  55  L.  J.  Q.  B.  217. 

(C)  Wharton  v.  Naylor,  1848, 12  Q.  B.  073. 

(a)  Infra,  p.  237. 

(..•)  Peacock  v.  Purvis,  1820,  2  Br.  &  B.  3(52;  Hutt  v.  Morrell,  1848, 
11  Q.  B.,  per  Parke,  B.,  p.  441  ;   Wright  v.  Dewes,  1834.  1  A.  &  E.  (541. 

(*/)  Infra,  p.  351.  (:.)   Wright  v.  Deices,  supra. 
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Receiver. 


Sheriff  must 
remain  in 
possession. 


Produce  sold 
by  sheriff 
subject  to 
agreement  to 
consume  it 
on  the  land. 

56  Geo.  3, 

c.  so,  s. »;. 


Landlord  not 

to  distrain  on 
produce  so 
sold. 


Goods  in  the  possession  of  a  receiver  appointed  by  the 
Court  may  be  distrained,  but  the  leave  of  the  Court  should 
be  obtained  (a). 

To  prevent  distress  it  is  necessary  for  the  sheriff  to 
continue  in  possession  of  the  goods  (A),  and  if  the  goods 
remain  on  the  premises  after  a  fictitious  bill  of  sale  under 
an  execution  the)-  are  liable  to  distress  as  before  (c).  Whether 
the  sheriff  by  withdrawing  from  the  premises  has  abandoned 
possession  is  a  question  of  fact,  and,  it  seems,  he  will  be  held 
to  have  abandoned  possession  if  his  withdrawal  is  for  the 
convenience  of  the  debtor  (d)-.  So  if  after  an  interpleader 
order  the  sheriff,  with  the  consent  of  the  execution  creditor 
and  claimant,  temporarily  withdraws  from  possession,  the 
goods  are  no  longer  in  the  custody  of  the  law,  and  the 
landlord  is  entitled  to  distrain,  though  he  knows  that  inter- 
pleader proceedings  are  pending  (e).  And  similarly  the 
right  of  distress  is  revived  if  the  execution  is  waived  (/). 

Under  the  Sale  of  Farming  Stock  Act,  1816,  s.  1  (g),  the 
sheriff  is  prohibited  in  certain  cases  from  selling  produce  for 
the  purpose  of  being  carried  off  the  land ;  but  the  purchaser, 
being  thus  bound  to  keep  the  produce  on  the  land,  is  at  the 
same  time  protected  against  distress : — 

Where  any  purchaser  of  any  crops  or  produce  herein- 
before mentioned  (g)  shall  have  entered  into  any  agreement 
with  such  sheriff  or  other  officer,  touching  the  use  and 
expenditure  thereof  on  lands  let  to  farm,  it  shall  not  be 
lawful  for  the  owner  or  landlord  of  such  lands  to  distrain 
for  rent  on  any  corn,  ha)',  straw,  or  other  produce  thereof, 
which,  at  the  time  of  such  sale  and  the  execution  of  such 
agreement,  entered  into  under  the  provisions  of  this  Act,  shall 
have  been  severed  from  the  soil  and  sold,  subject  to  such 
agreement,  by  such  sheriff  or  other  officer ;  nor  on  any 
turnips,  whether  drawn  or  growing  (i),  if  sold  according  to 

(a)  Re  Sutton,  1863,  32  L.  J.  Ch.  437  ;  though  in  Walsh  v.  Walsh, 
1839,  1  Ir.  Eij.  R.  209,  it  was  held  that  such  leave  was  not  necessary. 
And  see  lie  Till,  1873,  16  E<p  97  ;  Enrjel  v.  S.  Metrop.  Brewing  Co., 
W.  X.  1891,  p.  31.  (6)  Blades  v.  Arundale,  1813,  1  M.  &  S.  711. 

(c)  Smith  v.  Russell,  1811,  3  Taunt.  400. 

((/)  Bagshawes  (Lim.)  v.  Deacon,  1898,  2  Q.  B.  173. 

(e)  Cropper  v.  Warner,  1883,  C.  &  E.  152. 

(f)  Seven  v.  Mihill,  1756,  1  Ld.  Ken.  370. 
((/)  Sec  infra,  p.  350. 

(i)  But  see  14  &  15  Vict.  c.  25,  s.  2,  infra,  p.  237. 
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the  provisions  of  this  Act ;  nor  on  any  horses,  sheep  or  other 
cattle,  nor  on  any  beast  whatsoever,  nor  on  any  waggons, 
carts,  or  other  implements  of  husbandry,  which  any  person 
shall  employ,  keep  or  use  on  such  lands,  for  the  purpose  of 
threshing  out,  carrying  or  consuming  any  such  corn,  hay, 
straw,  turnips  or  other  produce,  under  the  provisions  of 
the  Act,  and  the  agreement  or  agreements  directed  to  be 
entered  into  between  the  sheriff  or  other  officer  and  the 
purchaser  of  such  crops  and  produce. 

But  growing  crops  sold  under  an  execution  are,  in  the  Gl-owins 
absence  of  sufficient  distress  of  the  goods  of  the  tenant, 
liable  to  distress  for  rent  accruing  after  the  sale.     Thus  it 
is  provided  by  the  Landlord  and  Tenant  Act,  1851,  that  in  ]i  &  ir>  Vict. 
case  all  or  any  part  of  the  growing  crops  of  the  tenant  of  any  c'     ' 
farm  or  lands  shall  be  seized  and  sold  by  any  sheriff  or  other  Growing  crops 
officer  by  virtue  of  any  writ  of  execution,  such  crops,  so  ^j'j  <111:"l1t!l. 
long  as  the  same  shall  remain  on  the  farm  or  lands,  shall,  in  execution  to 
default  of  sufficient  distress  of  the  goods  and  chattels  of  the  aTiy'iLabie^to 
tenant,  be  liable  to  the  rent  which  may  accrue  and  become  distress  for 
due  to  the  landlord  after  any  such  seizure  and  sale,  and  to  after  seizure 
the  remedies  by  distress  for  recovery  of  such  rent ;  and  that  and  sale, 
notwithstanding   any  bargain,   sale  or    assignment  which 
may  have  been  made  or  executed  of  such  growing  crops  by 
any  such  sheriff  or  other  officer. 

An  extent  against  a  Crown  debtor,  although  tested  after  Execution 
a  seizure  has  been  made  under  a  distress  for  rent,  but  debtor, 
before  sale  under  the  distress,  will  have  priority  (k). 

In  certain  cases  cattle  straying  on  to  the  demised  pre-  "•  Straying 
,.  -rr  t  cattle. 

mises  are  exempt  from  distress.     Where  a  stranger's  cattle 

escape  into  the  tenant's  land  by  breaking  fences  in  which 

there  is  no  defect,  or  by  breaking  defective  fences  if  the 

liability  to  repair  them  is  not  upon  the  owner  or  occupier, 

the  cattle  may  be  immediately  distrained  for  rent,  even 

before  they  are  levant  and  couchant.     But  if  the  cattle  come 

on  the  premises  through  defect  of  fences  which  the  owner 

or   occupier    ought   to   repair,  they  cannot  be   distrained 

by   the   landlord    for    rent,    though   they   are   levant   and 

couchant,  unless  the  owner  of  the  cattle,  after  notice  that 

they  are  on  the  land,  neglects  or  refuses  to  drive  them 

(A-)  R.  v.  Cotton,  1741,  Parker,  112  ;  11.  v.  Southerly,  1716,  Bunbury,  5. 
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8.  Hired 
agricultural 
machinery 
and  breeding 

stock. 


P.  Frames, 
materials,  &c. 
entrusted  to 
workmen. 


Not  to  be  dis- 
trained except 
for  rent  due 
by  owner. 


Sect.  19. 

Remedy  of 
owner  of 
frame.  &c. 


10.  Wearing 
apparel,  bed- 
ding, and 
tools  to  value 
of  51. 


away  (I) .  The  owner  of  the  land  should  in  such  a  case 
either  repair  the  fences  or  put  the  tenant  under  covenant 
to  do  so.  If  he  does  not,  and  the  fences  are  defective,  he 
cannot  take  advantage  of  his  own  default  and  distrain. 

Agricultural  or  other  machinery  which  is  the  bona  fide 
property  of  a  person  other  than  the  tenant  of  a  holding  to 
which  the  Agricultural  Holdings  /Vet,  1883  (m),  applies,  and 
is  on  the  premises  of  such  tenant  under  a  bond  fide  agree- 
ment with  him  for  the  hire  or  use  thereof  in  the  conduct  of 
his  business ;  and  live  stock  of  all  kinds  which  is  the  bona 
fide  property  of  a  person  other  than  the  tenant,  and  is  on 
the  premises  of  the  tenant  solely  for  breeding  purposes, 
may  not  be  distrained  for  rent  in  arrear  (n). 

By  6  &  7  Vict.  c.  40  {nn),  s.  18,  no  frame,  loom  or  machine, 
materials,  tools  or  apparatus  entrusted  for  the  purpose  of 
being  used  or  wrorked  in  the  woollen,  worsted,  linen,  cotton, 
flax,  mohair  or  silk  manufactures  (o),  or  any  work  con- 
nected therewith,  or  any  parts  or  processes  thereof, 
whether  such  frame,  &c,  shall  or  shall  not  be  rented  or 
taken  by  the  hire,  may  be  distrained  for  rent,  unless  the 
rent  be  due  by  the  owner  of  the  said  frame,  &c,  or  of  any 
part  thereof. 

If  any  landlord  distrains  any  frame,  &c,  belonging  to 
any  other  person  which  has  been  entrusted  for  the  purpose 
of  being  used  in  any  of  the  said  manufactures,  and  refuses 
to  restore  possession  of  all  such  frames,  &c,  to  the  person 
entrusting  the  same,  when  demanded  by  him,  any  two  or 
more  justices  of  the  peace  may  order  the  property  to  be 
forthwith  restored. 

The  Law  of  Distress  Amendment  Act,  1888  (p),  exempts 
from  distress  any  goods  or  chattels  of  the  tenant  or  his 
family  which  would  be  protected  from  seizure  in  execution 
under  sect.  96  of   the  County  Courts  Act,  1846,  or   any 


(I)  Notes  to  Poole  v.  Longueville,  1669,  2  Saund.  290,  n.  (7) ;  Co.  Litt. 
47  b,  note  (301);   Bullen/on  Distress,  121  ;  3  Black.  Comm.  8.     See 


Goodwin  v.   Cheveley,   1859, 
1  Ld.  Kaym.  167. 

(m)  46  &  47  Vict.  c.  61. 

(nn)  The  Hosiery  Act,  1843. 

(o)  See  sects.  1,  2. 

(»)  51  &  52  Vict.  c.  21,  s.  4. 
violation  of  this  provision,  see  infra,  p.  289. 


H.  &  N.  631  ;  Kempe  v.  Crews,  1697, 
(?<)  Sect.  45. 

As  to  the  remedy  upon  a  distress  in 
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statutory 
exemptions. 


enactment  amending  or  substituted  for  the  same  ;  i.e.  the 
wearing  apparel  and  bedding  of  the  tenant  or  his  family, 
and  the  tools  and  implements  of  his  trade  to  the  value  of 
5/.  (q).  But  the  enactment  does  not  extend  to  any  case 
where  the  lease,  term  or  interest  of  the  tenant  has  expired, 
and  where  possession  of  the  premises  in  respect  of  which 
the  rent  is  claimed  has  been  demanded,  and  the  distress  is 
not  made  within  seven  days  of  the  demand. 

Other  exemptions  have  been  created  as  follows: — As  to  n.  Further 
meters  and  pipes,  the  property  of  a  waterworks  company, 
which  are  used  for  the  supply  of  water  to  a  house,  by  the 
Waterworks  Clauses  Acts,  1847  (r),  s.  44,  and  1863  (s),  s.  14  ; 
as  to  gas  meters  and  fittings,  by  the  Gasworks  Clauses  Act, 
1871  (*),  s.  18  ;  as  to  electric  lighting  apparatus  by  the 
Electric  Lighting  Act,  1882(h),  s.  25;  and  as  to  railway 
rolling  stock  by  the  Railway  Rolling  Stock  Protection 
Act,  1872  (x). 

All  processes  whereby  the  goods  or  chattels  of  any  12.  Goods  of 
ambassador  or  other  public  minister  of  any  foreign  prince 
or  state  (y),  authorised  and  received  as  such  by  the  Crown, 
or  of  the  domestic  or  domestic  servant  (z)  of  any  such 
ambassador  or  other  public  minister,  may  be  distrained,  are 
null  and  void  to  all  intents  and  purposes  whatsoever  (<i). 


ambassador- 


(7)  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  147,  replacing 
sect.  96  of  the  Act  of  1846.  As  to  sewing  machine,  see  Churchward  v. 
Johnson,  1889,  54  J.  P.  326. 

(r)  10  &  11  Vict.  c.  17. 

(s)  26  &  27  Vict.  c.  93. 

(t)  34  &  35  Vict.  c.  41.  The  corresponding  provision  of  the  Act  of 
1847,  sect.  14,  is  repealed  by  the  Statute  Law  Revision  Act,  1875 
(38  &  39  Vict.  c.  66),  excej>t  so  far  as  it  is  incorporated  with  special 
Acts  to  which  34  &  35  Vict.  c.  41,  does  not  apply.  A  gas  stove  is  within 
the  exemption  :  Gaslight  and  Coke  Co.  v.  Hardy,  1886,  17  Q.  B.  D.  619. 

(u)  45  &  46  Vict.  c.  56. 

(«)  35  &  36  Vict,  c.  50  :  Easton Estate  Co.  v.  Western  Waggon  Co.,  1886, 
54  L.  T.  735. 

(//)  The  privilege  extends  to  a  British  subject  accredited  to  Great 
Britain  bva  foreign  government  as  a  member  of  its  embassy  :  Macartney 
v.  Garbutt,  1890,  24  Q.  B.  D.  368. 

(z)  This  includes  secretaries  :  Triquet  v.  Bath,  1764,  3  Burr.  1478  ; 
and  servants  who  are  natives  of  this  country  :  Lockwood  v.  Coysgarne, 
1765,  3  Burr.  1676.  But  the  service  must  be  ha  ml  fide:  Lockwood  v. 
Coysgarne  ;  Triquet  v.  Bath  ;  see  Re  Cloete,  1891,  65  L.  T.  102.  And  the 
privilege  only  covers  goods  upon  premises  occupied  for  the  purposes  of 
the  embassy :  Novello  v.  Toogood,  1823,  1  B.  &  C.  554. 

(«)  7  Anne,  c.  12,  s.  3. 
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1.  Imple- 
ments of 
trade. 

2.  Cattle  and 
sheep. 


Sufficiency  of 
distress. 


U.  Agisted 
cattle. 
Agricultural 
Holdings 
Act,  1883, 
s.  4.-.. 


II.    GOODS    CONDITIONALLY    PRIVILEGED    FROM    DISTRESS. 

The  following  kinds  of  property  cannot  be  distrained  if 
there  are  sufficient  goods  of  other  kinds  on  the  premises  to 
satisfy  the  distress  : — 

Implements  of  husbandry  and  trade  not  in  actual 
use  (b). 

Beasts  of  the  plough  and  sheep  (c) .  The  exemption  of 
beasts  of  the  plough  does  not  extend  to  cart-colts  and 
young  steers  not  broken  in  or  used  for  harness  or  the 
plough  ;  but  under  sheep  are  included  sheep  of  the  lessee's 
under-tenant  (d). 

In  considering  whether  there  is  sufficient  distress  of  other 
kinds,  it  is  enough  if  it  appears  that  there  were  reasonable 
grounds — such  as  the  appraisement  of  proper  and  competent 
persons  at  the  time  of  taking — for  supposing  that  the  other 
distrainable  goods  would  not  have  been  sufficient  to  have 
satisfied  the  rent  and  expenses  when  sold.  The  actual 
result  of  the  sale  is  not  the  test  (e).  Moreover,  in  ascer- 
taining the  other  available  distress,  growing  crops  are  not 
to  be  included.  The  landlord  has  the  right  to  resort  to 
subjects  of  distress  which  are  immediately  available  to  raise 
the  arrears  of  rent  by  sale  (/). 

At  common  law  cattle  at  agistment  were  liable  to  dis- 
tress ((]).  But  now  where  live  stock  belonging  to  another 
person  has  been  taken  in  by  the  tenant  of  a  holding  to 
which  the  Agricultural  Holdings  (England)  Act,  1883  (/<), 
applies  (0>  to  be  fed  at  a  fair  price  (h),  agreed  to  be  paid  for 


(//)  Gorton  v.  Falkner,  1792,  4  T.  R.  565  ;  Roberts  v.  Jackson,  1795, 
Peake,  Add.  Cas.  30  ;  Fenton  v.  Logan,  1833,  9  Bing.  676  ;  Nargett  v. 
Nias,  1859,  1  E.  &  E.  439.  As  to  ledger  and  other  business  books,  see 
Gauntlett  v.  King,  1857,  3  C.  B.  N.  S.  59. 

(c)  Co.  Litt.  47  b;  Barnes  v.  Aston,  1845,  1  C.  B.  746.  51  Hen.  3, 
stat.  4,  by  which  the  exemption  of  beasts  "  that  gain  the  land  "  and  sheep 
was  enacted,  was  not  included  in  the  repeal  of  the  statute  by  the  Statute 
Law  Revision  Act,  1863  (26  &  27  Vict.  c.  125  ;  see  Statutes  Revised,  I.  p.  75). 

(d)  Keen  v.  Priest,  1859,  4  H.  &  N.  236. 

(<>)  Jenner  v.  Yolland,  1818,  6  Price,  3  ;  infra,  p.  202. 

(/)  Piggott  v.  Birtles,  1836, 1  M.  &  W.  441.  As  to  pleading  sufficiency 
of  distress,  see  Dawson  v.  Alford,  1572,  Dyer,  312  a. 

(g)  1  Rol.  Abr.  669,  pi.  23. 

(h)  46  &  47  Vict.  c.  01. 

(i)  Infra,  p.  502. 

(k)  This  need  not  be  a  price  in  money  :  London  and  Yorkshire  Bank 
v.  Bdton,  1885,  15  Q.  B.  D.  457.  Of  Masters  v.  Green,  1888,  20  Q.  B.  D.  807. 
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•such  feeding  by  the  owner  of  such  stock  to  the  tenant,  such 
•stock  is  not  to  be  distrained  by  the  landlord  for  rent  where 
there  is  other  sufficient  distress  to  be  found,  and  if  so  dis- 
trained by  reason  of  other  sufficient  distress  not  being 
'found,  there  is  not  to  be  recovered  by  such  distress  a  sum 
•exceeding  the  amount  of  the  price  so  agreed  to  be  paid  for 
the  feeding,  or,  if  any  part  of  such  price  has  been  paid, 
exceeding  the  amount  remaining  unpaid  (/). 

Growing  crops  sold    under   an    execution    are  liable  to  i.  Growing 
distress  in  default  of  sufficient  distress  of  the  goods  of  the  3r^Secu- 
■.tenant  {in).  tion. 

The  goods  of    lodgers    are  protected    from    distress   by  5.  Lodgers' 
•the  Lodgers'  Goods  Protection  Act,  1871  (n),  provided  the  good8, 
requirements  of  the  Act  are  complied  with. 

If  any  superior  landlord  (o)  levies  a  distress  on  any  furni-  Lodgers' 
•ture,  goods,  or  chattels  of  any  lodger  for  arrears  of  rent  due  tection  Act, 
-to  such  superior  landlord  by  his  immediate  tenant,  the  lS71' s-  L 
lodger  may  serve  the  superior  landlord,  or  the  bailiff 
employed  to  levy  the  distress,  with  a  declaration  in  writing 
made  by  the  lodger,  setting  forth  that  the  immediate  tenant 
lias  no  right  of  property  or  beneficial  interest  in  the  furni- 
ture, goods,  or  chattels  so  distrained  or  threatened  to  be 
distrained  upon,  and  that  such  furniture,  goods,  or  chattels 
are  the  property  or  in  the  lawful  possession  of  the  lodger  : 
and  also  setting  forth  whether  any  and  what  rent  is  due, 
and  for  what  period,  from  the  lodger  to  his  immediate  land- 
lord ;  and  the  lodger  may  pay  to  the  superior  landlord  or 
liis  bailiff  the  rent,  if  any,  so  due,  or  so  much  thereof  as 
shall  be  sufficient  to  discharge  the  claim  of  the  superior 
landlord.  The  declaration  must  have  annexed  to  it  a 
correct  inventory,  subscribed  by  the  lodger,  of  the  furniture, 
goods,  and  chattels  referred  to  in  the  declaration.  If  the 
lodger  makes  or  subscribes  the  inventory  and  declaration 
knowing  the  same  or  either  of  them  to  be  untrue  in  any 
material  particular,  he  is  guilty  of  a  misdemeanor. 

(1)  See  the  section  further  as  to  the  right  of  the  owner  of  the  stock  to 
redeem.  Disputes  under  this  section  are  to  he  settled  in  the  county 
court  or  in  a  court  of  summary  jurisdiction  :  sect.  46. 

(m)  Supra,  p.  237. 

(?i)  34  &  35  Vict.  c.  79. 

(o)  In  England  or  Ireland.  The  Act  does  not  extend  to  Scotland  : 
sect.  4. 
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Sect.  3.  Any  payment  made  by  a  lodger  pursuant  to  sect.  1  is  to 

be  deemed  a  valid  payment  on  account  of  any  rent  due  from 
him  to  his  immediate  landlord. 

Sect,  2.  If,  notwithstanding  service  of  the  declaration  and  inven- 

tory, the  distress  is  proceeded  with,  the  person  levying  it  is 
guilty  of  an  illegal  distress,  and  the  lodger  may  apply  to  a 
justice  of  the  peace  for  an  order  for  the  restoration  of  the 
goods.  The  superior  landlord  is  also  liable  to  an  action  at 
the  suit  of  the  lodger. 

A  lodger  is  entitled  to  protection  if  he  has  taken  the 
premises  from  a  person  in  ostensible  possession,  even 
though  such  person  may  be  merely  tenant  at  sufferance 
under  negotiations  for  purchase  of  the  lease.  It  is  enough 
that  the  relation  of  tenant  and  landlord  exists  (p). 

Who  is  a  The  existence  of  the  relationship  of  landlord  and  lodger 

is  a  question  of  fact  (q).  The  relationship  may  exist 
although  the  lodger  is  also  under-tenant  (r),  or  has  the 
exclusive  occupation  of  what  is  substantially  the  whole 
house  (?•),  with  the  separate  and  uncontrolled  right  of  egress 
and  ingress  (s) ;  or  though  the  landlord  does  not  render  any 
service  to  him  (t),  and  does  not  even  reside  on  the  pre- 
mises (u).  What  is  essential  to  the  relationship  is  the 
retention  by  the  immediate  landlord  by  himself  or  his 
servants  of  some  such  dominion  and  power  over  the 
house  which  he  sub-lets  as  the  master  of  a  house  let 
in  lodgings  usually  has  (x).  The  lodger  himself  may  act 
as  caretaker  of  the  part  reserved  to  his  immediate  land- 
lord (y).  But  the  lodger  must  sleep  upon  the  premises, 
and  a  person  who  occupies  part  of  premises  for  carrying 
on  business,  but  sleeps  and  resides  elsewhere,  is  not  a 
lodger  [z). 

Declaration.         The  declaration  must  be  made  after  the  distress  has  been 

(p)  Sensing  v.  Ramsay,  1898,  14  T.  L.  R.  345. 

(q)  Ness  v.  Stephenson,  1882,  9  Q.  B.  D.  245. 

(r)  Phillips  v.  Henson,  1877,  3  C.  P.  D.  26. 

(s)  Toms  v.  Luckett,  1847,  5  C.  B.  23,  38. 

(*)  Ness  v.  Stephenson,  1882,  9  Q.  B.  D.  245,  249. 

(it)  Morton  v.  Palmer,  1881,  51  L.  J.  Q.  B.  7. 

(x)  Morton  v.  Palmer,  supra  ;  Ness  v.  Stephenson,  supra. 

(y)  Ness  v.  Stephenson,  supra.  As  to  the  meaning  of  "lodger"  for 
electoral  purposes,  see  Bradley  v.  Baylis,  1881,  8  Q.  B.  D.  195  ;  Kirby 
v.  Biffen,  1881,  ib.  201. 

(z)  Heawood  v.  Bone,  1884,  13  Q.  B.  D.  179. 
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made  or  authorized  or  threatened  (a).  A  declaration  served 
by  the  lodger  at  the  time  of  a  distress  for  rent  then  due  will 
not  protect  his  goods  upon  a  subsequent  distress  for  the 
same  arrears  together  with  fresh  arrears  (a) .  And  if  the 
landlord  sells  the  lodger's  goods  within  the  time  allowed  by 
law  for  the  sale  of  a  distress,  the  lodger  may  serve  the 
declaration  after  the  sale,  and  the  landlord  will  be  liable 
under  the  Act  (b).  The  declaration  need  not  state  that  the 
declarant  is  a  lodger,  or  whether  any  rent  is  due  to  the 
immediate  landlord.  The  absence  of  a  statement  on  the 
latter  point  imports  that  no  rent  is  due  (c). 

(b)  Where  Distress  must  be  made. 

A  distress  for  the  whole  rent  may  be  made  on  any  part  General  rule. 
of  the  premises  demised,  but,  generally  speaking,  a  thing 
cannot   be   distrained   for   rent   except   on    the    premises 
demised  (d). 

It  shall  be  lawful  for  no  man,  from  henceforth,  for  any  52  Hen.  3, 
manner  of  cause,  to  take  distresses  out  of  his  fee,  nor  in  c' 15' 
the  king's  highway,  nor  in  the  common  street,  but  only  to  the  totake?  dis- 
king or  his  officers  having  special  authority  to  do  the  same  (e).  tresses  out  of 

Thus,  where  a  barge,  floating  with  the  tide,  was  attached 
by  a  rope  to  a  wharf,  it  was  held  that  the  barge  was  not 
distrainable  for  rent  due  in  respect  of  the  wharf,  the  shore 

(a)  Thwaites  v.  Wilding,  1883,  12  Q.  B.  D.  4. 

(6)  Sharp  v.  Fowle,  1884,  12  Q.  B.  D.  385.  The  declaration  may  be 
in  the  following  form  : — 

To  Mr.  [name  of  person  on  whom  notice  is  to  be  served — i.e.  either  the 
superior  landlord  or  the  bailiff  employed  by  him  to  levy  the  distress]. 

I,  A.  B.,   a  lodger  in  the  house  No.  — ,  Street,  Manchester, 

occupied  by  C.  D.  [name  of  immediate  tenant],  hereby  declare  that  the 
said  C.  D.  has  no  right  of  property  or  beneficial  interest  in  the  furniture, 
goods,  and  chattels  specified  in  the  inventory  annexed  hereto,  and  that 
such  furniture,  goods,  and  chattels  are  my  property  [or  "are  in  my 
lawful  possession  "]. 

The  sum  of  £ is  due  from  me  to  the  said  C.  D.  for  rent,  from  the 

day  of ,  188—,  to  the day  of 188—. 

(Signed)         A.  B. 

The  inventory  referred  to  in  the  above  declaration : — 

[Here  describe  each  article  of  furniture,  <i-c. — e.g.  6  mahogany  chairs 
covered  with  leather  ;  1  mahogany  dining-table,  &c,  &c] 

(c)  Ex  parte  Harris,  1885,  16  Q.  B.  D.  130. 

(d)  Per  Best,  C.J.,  in  Buszard  v.  Capel,  1827,  4  Bing.  at  p.  140.  As 
to  a  joint  distress  for  rents  reserved  by  the  same  deed  upon  separate 
reversions,  see  Rogers  v.  Birkmire,  1736,  Cas.  temp.  Hard.  245  ;  2  Str. 
1040  ;  Phillips  v.  IVhitsed,  1860,  2  E.  &  E.  p.  809. 

(e)  See  also  3  Edw.  1,  c.  16. 
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Distress  off 
the  demise' 1 
premises. 


Exceptions. 

1.  Stock  feed- 
ing on  com- 
mon. 


2.  Cattle 
which  land- 
lord, coming 
to  distrain, 
sees  on 
demised  pre- 
mises. 


between  high  and  low  water  mark  not  being  included  in 
the  demise  (/).  But  where  the  demised  premises  are 
adjacent  to  a  highway,  there  is  a  presumption  that  the  right 
to  the  soil  of  one  half  the  highway  is  in  the  tenant,  and 
a  waggon  without  horses  standing  on  this  half  can  be 
seized  (g)  ;  and  a  paved  part  of  the  road  adjacent  to  stables 
used  for  keeping  a  cart  is,  for  the  purpose  of  distress, 
deemed  to  be  included  in  a  demise  of  the  stables  (h). 

A  power  to  distrain  off  the  demised  premises  may  be 
given  by  express  agreement,  and,  provided  the  power  is 
simply  meant  to  secure  payment  of  a  bond  fide  rent,  it  will 
not  be  a  "licence  to  take  possession  of  personal  chattels  as 
security  for  a  debt  "  within  the  meaning  of  sect.  4  of  the 
Bills  of  Sale  Act,  1878  (i).  A  power  in  a  mining  lease  to 
distrain  for  rent  upon  chattels  on  an  adjoining  mine  through 
which  the  coal  is  worked  is  also  within  the  express  exception 
of  sect.  6  of  the  same  Act  (k). 

In  the  following  cases,  however,  the  landlord  may  distrain 
goods  not  upon  the  demised  premises : — 

Under  11  Geo.  2,  c.  19  (kk),  s.  8,  it  is  lawful  for  every 
landlord,  or  his  bailiff,  to  seize,  as  a  distress  for  rent,  any 
cattle  or  stock  of  (his)  tenant  feeding  upon  any  common 
appendant  or  appurtenant  or  anyways  belonging  to  all  or 
any  part  of  the  premises  demised. 

If  the  landlord  comes  to  distrain  cattle  which  he  sees 
then  within  his  fee,  but  the  tenant,  or  any  other  person,  to 
prevent  the  landlord  from  distraining,  drives  the  cattle  out 
of  the  fee,  the  landlord  may  freshly  follow  and  distrain 
them  (Z) .  But  the  landlord  cannot  distrain  cattle  out  of  his 
fee  if,  when  coming  to  distrain,  he  did  not  see  them  within 
his  fee,  or  if  the  cattle  of  themselves,  after  the  landlord  has 
seen  them,  go  out  of  the  fee,  or  if,  after  the  landlord  has 
seen  the  cattle,  the  tenant  removes  them  for  any  other 
cause  than  to  prevent  the  landlord  from  distraining  (I). 


(/)  Gcvpel  v.  Buszard,  1829,  6  Bing.  150.  See  Lewis  v.  Bead,  1845, 
13  M.  &W.  834. 

(g)  Hodges  v.  Lawrance,  1854,  18  J.  P.  347. 

(h)  Gillingham  v.  Gwyer,  1867,  16  L.  T.  640. 

(i)  Re  Roundwood  Colliery  Co.,  1897, 1  Ch.  373.  See  Daniel  v.  Stepney, 
1874,  L.  R.  9  Ex.  185  ;   Thorpe  v.  Hurt,  W.  N.  1886,  p.  96. 

(A)  Re  Roundwood  Colliery  Co.,  supra. 

(kk)  The  Distress  for  Kent  Act,  1737.         (I)  Co.  Litt.  161  a. 
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The  Distress  for  Kent  Act,  1737,  s.  1  (m),  provides  that  in 
case  any  tenant  for  life,  years,  at  will,  sufferance  or  otherwise 
of  any  messuages,  lands,  tenements  or  hereditaments,  upon 
the  demise  or  holding  whereof  any  rent  shall  be  reserved, 
due,  or  made  payable  (n),  shall  fraudulently  or  clandestinely 
convey  away  or  carry  off  or  from  such  premises  his  goods 
or  chattels,  to  prevent  the  landlord  from  distraining  the 
same  for  arrears  of  rent  so  reserved,  due,  or  made  payable, 
it  shall  be  lawful  for  every  landlord,  or  any  person  by  him 
for  that  purpose  lawfully  empowered,  within  thirty  days 
next  ensuing  such  conveying  away  or  carrying  off,  to  seize 
such  goods  and  chattels,  wherever  the  same  shall  be  found, 
as  a  distress  for  the  said  arrears  of  rent,  and  the  same  to 
sell  or  otherwise  dispose  of  in  such  manner  as  if  the  said 
goods  and  chattels  had  actually  been  distrained  by  such 
landlord  upon  such  premises  for  such  arrears  of  rent  (o). 
No  landlord,  or  other  person  entitled  to  such  arrears  of  rent, 
shall  seize  any  such  goods  or  chattels  as  a  distress  for  the 
same  which  shall  be  sold  bond  fide,  and  for  a  valuable  con- 
sideration, before  such  seizure  made,  to  any  person  not 
privy  to  such  fraud  as  aforesaid  (p). 

Where  any  goods  or  chattels  fraudulently  or  clandestinely 
conveyed  or  carried  away  by  any  tenant,  or  other  person 
aiding  or  assisting  therein,  shall  be  put  in  any  house,  barn, 
stable,  outhouse,  yard,  close  or  place  locked  up,  fastened  or 
otherwise  secured,  so  as  to  prevent  such  goods  or  chattels 
from  being  seized  as  a  distress  lor  arrears  of  rent,  it  shall 
be  lawful  for  the  landlord,  his  steward,  bailiff,  receiver  or 
other  persons  empowered,  to  seize,  as  a  distress  for  rent, 
such  goods  and  chattels, — first  calling  to  his  assistance  the 
constable  (q)  or  other  peace  officer  of  the  hundred,  borough, 
parish,  district  or  place  where  the  same  shall  be  suspected 


:J>.  Fraudulent 
removal. 

11  Goo.  2, 
c.  19,  s.  1. 


Landlord 

may.  within 
thirty  days, 
seize  and  sell 
•.roods  fraudu- 
lently carried 
off. 


Sect.  2. 

Exception  in 

case  goods  are 
bona  fidr  sold 
before  seizure. 


Sect.  7. 

Landlords 

may  break 
open  houses, 
kc,  in  which 
goods  frau- 
dulently 
removed  are 
secured. 


(m)  This  section  replaces  sect.  2  of  8  Anne,  c.  18  (Ruff.  c.  14),  which 
was  repealed  by  30  &  31  ATict.  c.  59. 

(n)  See  Anderson  v.  Midland  By.  Co.,  3  E.  &  E.  614. 

(o)  See  Angell  v.  Harrison,  1847,  17  L.  J.  Q.  B.  25  ;  if  the  occupier 
of  the  premises  rescues  the  goods  it  is  doubtful  whether  an  action  for 
treble  damages — as  in  other  cases  of  rescue  (infra,  p.  2(59) — will  lie 
against  him  :  Harris  v.  Thirkell,  1852,  20  L.  T.  0.  S.  98. 

(p)  See  Williams  v.  Roberts,  1852,  7  Ex.  618. 

(a)  The  presence  of  a  constable  is  essential  :  Rich  v.  Woolley,  1831, 
7  Ring.  651,658  ;  but  a  special  constable  appointed  for  the  occasion  will 
suffice  :  Gartwright  v.  Smith,  1833,  1  Moo.  &  R.  284. 
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Sect.  3. 

Penalty  on 
tenant  or  per- 
son assisting 
in  fraudulent 
removal  of 
goods. 


Sect.  4. 
Complaint 
before 
justices. 


to  be  concealed,  who  are  hereby  required  to  aid  and  assist 
therein  ;  and,  in  case  of  a  dwelling-house,  oath  being  also 
first  made  before  some  justice  of  the  peace  of  a  reasonable 
ground  to  suspect  that  such  goods  or  chattels  are  therein, 
— in  the  daytime  (r),  to  break  open  and  enter  into  such 
house,  barn,  stable,  outhouse,  yard,  close  and  place,  and  to 
seize  such  goods  and  chattels  for  the  said  arrears  of  rent, 
as  he  might  have  done  by  virtue  of  this  or  any  former  Act 
if  such  goods  and  chattels  had  been  put  in  any  open  field 
or  place. 

If  any  tenant  shall  fraudulently  remove  and  convey  away 
(or,  without  actual  participation,  shall  be  privy  to  the 
removal  of  (s))  his  goods  or  chattels  as  aforesaid,  or  if  any 
person  shall  wilfully  and  knowingly  (being  privy  to  the 
fraudulent  intent  (t))  aid  or  assist  any  such  tenant  in  such 
fraudulent  conveying  away  or  carrying  off  of  any  part  of 
his  goods  or  chattels,  or  in  concealing  (u)  the  same  (although 
no  distress  may  be  in  progress  or  contemplated  at  the 
time  (r)),  every  person  so  offending  shall  forfeit  to  the  land- 
lord double  the  value  of  the  goods  by  him  carried  off  or 
concealed  as  aforesaid  ;  to  be  recovered  by  action  of  debt. 
In  such  an  action  the  amount  of  rent  due  need  not  be 
proved  as  alleged  in  the  claim  (x) . 

As  an  alternative  remedy  (//),  where  the  goods  and 
chattels  so  fraudulently  carried  off  or  concealed  shall 
not  exceed  the  value  of  fifty  pounds,  the  landlord,  his 
bailiff,  servant  or  agent  in  his  behalf,  may  exhibit  a  com- 
plaint in  writing  against  such  offender  before  two  or  more 
justices  of  the  peace  of  the  same  county,  riding  or 
division  of  such  county,  residing  near  the  place  whence 
such  goods  and  chattels  were  removed,  or  near  the  place 
where  the  same  were  found,  not  being  interested  in  the 

(r)  A  previous  request  is  unnecessary  before  breaking  into  premises 
to  seize  goods  :   Williams  v.  Roberts,  1852,  7  Ex.  618. 

(*)  Lyster  v.  Brown,  1823,  1  C.  &  P.  121. 

(t)  Brooke  v.  NoaJces,  1828,  8  B.  &  C.  537,  542.  See  Stanley  v.  Wharton, 
1822,  10  Price,  138.         (u)  Stanley  v.  Wharton,  1821,  9  Price,  301. 

(v)  It  is  enough  if  the  landlord  is  entitled  to  distrain,  rent  being  at 
the  time  in  arrear  :  Stanley  v.  Wharton.  1822,  10  Price,  138. 

(x)   See  Gwinnet  v.  Phillips,  1790,  3  T.  lb  643. 

(y)  Bromhy  v.  Holden,  1828,  M.  &  M.  175;  Horsefall  v.  Davy,  18i6, 
1  Stark.  169.  As  to  the  complaint,  see  Ex  parte  Fuller.  1844,  13  L.  J. 
M.  C.  141. 
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lands  or  tenements  whence  such  goods  were  removed  (z), 
who,  after  examining  the  parties  concerned  upon  oath, 
may,  by  order  under  their  hands  and  seals,  adjudge  the 
offender  to  pay  double  the  value  of  the  said  goods  and 
chattels  to  such  landlord  at  such  time  as  the  said  justices 
shall  appoint. 

Before  availing  himself  of  the  provisions  of  this  statute, 
the  landlord  should  ascertain  the  following  particulars : — 

That  there  is  at  the  time  of  the  distress  an  actual  existing 
tenancy  (a),  or,  if  the  tenancy  has  terminated  within  six 
months,  that  the  tenant  is  in  possession.  The  statute 
confers  upon  the  landlord  a  power  to  distrain  in  those  cases 
in  which,  if  the  goods  had  not  been  removed,  he  might  have 
distrained  either  under  the  common  law  or  under  the 
statute  8  Anne,  c.  14,  and  though  sect.  6  of  the  latter  statute 
gives  power  to  distrain  after  the  determination  of  the  tenancy, 
yet  the  power  is  subject  to  the  limitations  contained  in 
sect.  7,  one  of  which  is  that  the  distress  must  be  levied 
"  during  the  possession  of  the  tenant  from  whom  such 
arrears  became  due."  The  statute  11  Geo.  2,  c.  19,  s.  1,  does 
not  help  a  landlord  who  could  not  have  levied  a  distress  if 
the  goods  had  remained  on  the  demised  premises  (/>).  An 
agreement  for  a  lease,  followed  by  entry,  creates  an 
immediate  tenancy  for  the  purpose  of  the  statute  at 
the  rent  specified  in  the  agreement  (<■).  And  where  the 
trustee  in  bankruptcy  of  the  tenant  uses  the  demised 
premises,  he  becomes  tenant  to  the  lessor  and  the  statute 
applies  (d). 

That  the  goods  removed  belonged  to  the  tenant.  A 
stranger  or  lodger  has  a  right  to  remove  his  goods  off  the 


Requisites  to 
proceedings 
under  this 
statute. 

1.  Existing 
tenancy. 


2.  Goods  be- 
longing to 
tenant. 


(z)  Or  a  stipendiary  magistrate  :  Stip.  Magistrates  Act,  1858,  21  &  22 
Vict.  c.  73,  s.  1.  As  to  the  form  of  the  order,  see  R.  v.  Bissex,  1756, 
Saver,  304  ;  R.  v.  //.  of  Cheshire,  1833,  5  B.  &  Ad.  439  ;  R.  v.  Middle- 
hurst,  1757,  1  Burr.  399  ;  R.  v.  Rabbitts,  1825,  6  D.  &  By.  341  ;  R.  v. 
Davis,  1833,5  B.  &  Ad.  551  ;  R.  v.  J  J.  of  Radnorshire,  1840,  9  Dowl.  90. 
As  to  jurisdiction,  R.  v.  Morgan,  1782,  Cald.  156  ;  Coster  v.  Wilson, 
1838,  3  M.  &  W.  411.  As  to  appeal  to  quarter  sessions,  11  Geo.  2,  c.  19, 
s.  5  ;  R.  v.  J  J.  of  Shropshire,  1881,  6  Q.  B.  D.  669. 

(a)  See  Anyell  v.  Harrison,  1847,  17  L.  J.  Q.  B.  25  ;  Ashmore  v.  Hardy, 
1836,  7  C.  &  P.  501. 

(b)  Cray  v.  Stait,  1883,  11  Q.  B.  D.  668,  p.  672. 

(c)  Anderson  v.  Mid.  Ry.  Co.,  1861,  3  E  &  E.  614.     Cf.  supra,  p.  81. 

(d)  Welch  v.  Myers,  1816,  4  Camp.  368. 
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3.  Fraudulent 
intent. 


Whenremoyal 
is  fraudulent. 


premises  at  any  time,  or  under  any  circumstances  (e),  before^ 
the  commencement  of  a  distress  (/).  Hence  the  landlord 
cannot  follow  and  seize  goods  removed  by  a  bill  of  sale^ 
holder  entitled  under  his  bill  of  sale  (g). 

That  the  goods  were  carried  off  with  the  fraudulent 
intent  on  the  part  of  the  tenant  of  depriving  the  landlord 
of  his  remedy  by  distress  (h).  As  against  the  tenant  actual 
participation  in  the  act  of  removal  need  not  be  proved.  It 
is  sufficient  if  the  removal  takes  place  with  his  privity  (i)  - 
As  against  the  person  to  whose  premises  the  goods  have- 
been  removed  there  is  no  need  under  sect.  1  to  prove 
privity,  or  even  to  make  a  previous  request  before  entering; 
the  premises  (/.•). 

It  has  been  said  that,  in  addition  to  fraudulent  intent,, 
it  is  essential  that  no  sufficient  goods  shall  remain  on  the- 
premises  to  satisfy  the  rent  then  due  (/)  ;  but  this  has  been 
denied  (m) ,  and  the  statute  does  not  appear  to  lay  down  any 
such  condition. 

It  is  for  the  landlord  who  has  distrained  upon  goods, 
removed  from  the  premises  to  show  fraudulent  intent  (m), 
and  the  question  of  fraud  is  for  the  jury  (o). 

A  removal  of  goods  may  be  fraudulent  though  not- 
clandestine.  The  words  are  "fraudulently  or  clandestinely," 
and  the  statute  applies  to  a  fraudulent  removal  although 
made  openly  with  notice  given  to  the  landlord  (o).  And, 
as  a  rule,  a  removal  will  be  fraudulent  if  the  landlord  i& 
thereby  turned  over  to  his  barren  right  of  action  (o).  But 
the  mere  removal  of  goods  by  the  tenant  from  the  demised 


(c)  Per  Martin,  B.,  in  Foulgerv.  Taylor,  1860,  5  H.  &  N.  at  p.  210  ; 
Thornton  v.  Adams,  1810,  5  M.  &  S.  38  ;  Postman  v.  Harrell,  1833, 
<;  C.  &  P.  225  ;  Fletcher  v.  Marillier,  1839,  9  A.  &  E.  457. 

(/)  Wood  v.  Nunn,  1828,  5  Bing.  10.  As  to  the  liability  of  the 
landlord  tor  interfering  to  prevent  the  removal  of  a  stranger's  goods, 
see  England  v.  Cowley,  1873,  L.  R.  8  Ex.  126. 

((/)   Tomlinson  v.  Consol.  Credit  Corporation,  1889,  24  Q.  B.  D.  135. 

(h)  Parry  v.  Duncan,  1831,  7  Bing.  243,  246  ;  John  v.  Jenkins,  1832, 
1  (Jr.  &  M.  227. 

(i)  Lister  v.  Brown    1823,  3  U.  &  Ry.  501. 

(k)   Williams  v.  Roberts,  1852,  7  Ex.  618. 

(I)  Opperman  v.  Smith,  1824,  4  D.  &  By.  33  ;  Parry  v.  Duncan,  1831, 
7  Bing.  243. 

(m)  Gillam  v.  Arkwright,  1850,  16  L.  T.  0.  S.  88,  per  Patteson,  J. 

(n)  Inkop  v.  Morchurch,  1861,  2  F.  &  F.  501, 

(o)  Opperman  v.  Smith,  supra. 
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premises,  when  rent  is  in  arrear,  is  not  of  itself  fraudulent 
as  against  the  landlord  (q)  ;  nor  is  every  conveying  away  of 
the  goods  of  a  tenant  penal,  although  it  may  operate  to 
defeat  the  landlord's  right  (r).  It  may  not  be  fraudulent, 
for  instance,  if  the  tenant  disputes  the  landlord's  right  (s). 

To  constitute  a  fraudulent  removal  the  fraud  must  be  that 
of  the  tenant  or  of  the  person  removing  the  property  for  his 
benefit  (r).  The  statute  was  never  meant  to  extend  to  a 
creditor  who  is  seeking  payment  of  his  debt  bond  fide  ;  and 
such  creditor  may,  for  the  purpose  of  satisfying  such  debt 
and  with  the  assent  of  the  debtor,  take  possession  of  his 
goods,  and  remove  them  from  the  premises  without  incurring 
any  penalty  under  the  statute,  even  though  he  knows  that 
the  debtor  is  in  distressed  circumstances,  and  is  apprehensive 
that  his  goods  may  be  distrained  (?•). 

It  has  been  held  that  it  is  necessary  that  rent  should  be  +•  Rent  due. 
actually  due  at  the  time  of  the  removal  of  the  goods  (u), 
and,  in  spite  of  a  doubt  expressed  by  Lord  Ellenborough 
in  Furneaux  v.  Fotherby  (x),  the  point  was  decided  in  tuis 
sense  in  Rand  v.  Vaitrjhan  (y).  It  is  the  place,  it  was  said, 
not  the  time  of  the  distress,  to  which  the  statute  intends  to 
apply  the  remedy.  But  Hand  v.  Vaughan  was  disapproved 
in  Dibble  v.  Boicate.r  (z),  where  it  was  held  that  the  landlord 
was  at  any  rate  justified  in  following  and  distraining  goods 
which  had  been  removed  on  the  morning  of  the  day  on 
which  rent  became  due  (a). 

An  action  under  the  statute  is  a  penal  action  {b).    Con-   Action  under 
sequently  the  plaintiff  is  not  entitled  to  administer  inter- 
rogatories (c),  and  his  case  must  be  strictly  proved  (d). 

Within  the  metropolitan  police  district  (dd)  any  constable  Removal  of 
may  stop  and  detain,  until  due  inquiry  can  be  made,  all  carts  the  metro-" 
and  carriages  which  he  shall  find  employed  in  removing  the  Polis- 

(q)  Parry  v.  Duncan,  1831,  7  Bing.  243,  246. 

(r)  Bach  v.  Meats,  1816,  5  M.  &  S.  200,  204— 206. 

(s)  John  v.  Jenkins,  1832,  1  Cr.  &  M.  227. 

(u)   Watson  v.  Maui,  1799,  3  Esp.  15. 

(sb)  1815,  4  Camp.  136. 

ill)  1835,  1  Bing  N.  C.  767. 

(a)  1853,  2  E.  &  B.  564.  (a)  Sue  supra,  p.  194. 

(6)  Tin  nigh  held  otherwise  in  Stanley  v.  Wharton,  1821,  9  Price,  301. 

(c)  Hobbs  tfc  Co.  v.  Hudson,  1890,  25  Q.  B.  D.  232. 

(d)  Brooke  v.  Noakes,  1828,  8  B.  &  C.  537. 
(dd)  See  10  Geo.  4,  c.  4 1,  s.  4. 
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furniture  of  any  house  or  lodging  between  the  hours  of 
eight  in  the  evening  and  six  in  the  following  morning, 
or  whenever  the  constable  shall  have  good  grounds  for 
believing  that  such  removal  is  made  for  the  purpose  of 
evading  the  payment  of  rent  (e). 


8  Anne,  c.  14, 
s.  «. 

Landlord 
may  distrain 
for  rent  after 
determina- 
tion of  lease. 


Sect.  7. 

Distress  to  be 
made  within 
six  months 
after  deter- 
mination of 
lease  and 
during  pos- 
session of 
tenant. 


(c)  AVhen  Distress  must  be  made. 

At  common  law  no  distress  can  be  made  after  the  termi- 
nation of  the  tenancy  (/),  but  a  limited  right  of  distress  is 
provided  for  this  case  by  the  Landlord  and  Tenant  Act, 
1709. 

It  shall  be  lawful  for  any  person  or  persons,  having  any 
rent  in  arrear  or  due  upon  any  lease  for  life  or  for  years  or 
at  will  ended  or  determined,  to  distrain  for  such  arrears 
after  the  determination  of  the  said  respective  leases,  in  the 
same  manner  as  they  might  have  done  if  such  lease  had 
not  been  ended  or  determined  ;  provided  that  such  distress 
be  made  within  the  space  of  six  calendar  months  after  the 
determination  of  such  lease,  and  during  the  continuance  of 
such  landlord's  title,  and  during  the  possession  of  the  tenant 
from  whom  such  arrears  became  due. 

The  statute  only  applies  where  the  lease  has  determined. 
A  custom  of  the  country  under  which  the  tenant  is  entitled 
to  leave  his  awaygoing  crops  in  the  barns,  or  to  use  the 
barns  to  thrash  his  corn  and  fodder  his  cattle,  for  a  certain 
time  after  the  expiration  of  the  lease,  operates  as  a  prolonga- 
tion of  the  term,  and  during  such  prolongation  the  landlord 
may  distrain  independently  of  the  statute  (/*).  Where  there 
is  an  agreement  to  surrender  a  lease  upon  condition,  and 
the  condition  is  not  performed,  the  tenancy  continues  to 
subsist,  and  with  it  the  right  of  the  landlord  to  distrain  for 
arrears  of  rent  (i). 

The  statute  applies  to  cases  in  which  the  tenancy  has 
been  determined  by  lapse  of  time  or  notice  to  quit,  but 

(e)  The  Metropolitan  Police  Act,  1849  (2  &  3  Vict.  c.  47),  s.  67. 

(/')   Williams  v.  Stiven,  1846,  9  Q.  B.  14. 

(a)  C.  18  in  the  Statutes  Revised. 

(h)  Beavan  v.  Delahay,  1788,  1  H.  Bl.  5,  see  note  (a),  p.  7  ;  Boraston 
v.  Green,  1812,  16  East,  at  p.  81  ;  Knight  v.  Benett,  1826.  3  Bing.  364, 
366.     See  infra,  p.  500. 

(t)  Coupland  v.  Maynard,  1810, 12  East,  134. 
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not  to  termination  by  forfeiture,  as  upon  a  wrongful 
disclaimer  or  for  a  breach  of  covenant  (A). 

A  tenant  who  has  left  the  premises  will  not  be  deemed  to 
remain  in  possession  by  reason  only  of  leaving  a  few  goods 
there,  these  not  being  left  with  a  view  to  keeping  possession, 
and  the  landlord  cannot  in  such  a  case  distrain  under  the 
statute  (/).  Where  the  tenancy  is  determined  by  the  death 
of  the  tenant — as  where  it  is  a  tenancy  at  will — the 
possession  of  his  administrator  cannot  be  attributed  to  the 
tenancy  so  as  to  attract  the  statute  (in)  ;  but  it  is  otherwise 
where  the  tenancy  continues,  and  the  landlord  can  distrain 
if  the  administrator  is  in  possession  (ri). 

There  is  nothing  in  this  statute  confining  its  operation  to 
a  wrongful  holding  over,  or  to  a  holding  of  the  whole  of  the 
demised  premises (o).  Hence,  where  a  tenant,  by  permission 
of  the  landlord,  remains  in  possession  of  part  of  a  farm 
after  the  expiration  of  his  tenancy,  the  landlord  may 
distrain  on  that  part  within  six  months  after  the  expiration 
of  the  tenancy  (p).  But  it  is  otherwise  if  he  remains  in 
possession  of  part  under  a  new  agreement  for  a  tenancy  of 
that  part,  and  such  possession  will  not  entitle  the  landlord 
to  distrain  on  the  part  for  the  arrears  of  rent  in  respect  of 
the  entire  premises  (q). 

Although  the  tenant  is  not  in  default  till  the  day  after 
the  rent  is  due,  yet  only  nominal  damages  will  be  given  if 
the  landlord  interferes  after  sunset  of  the  rent  day  to  prevent 
a  threatened  removal  of  goods  (/•)• 

A  distress  must  be  made  in  the  daytime.  If  made  before 
sunrise,  or  after  sunset,  it  will  be  illegal,  although  at  the 
time  there  may  be  ample  daylight  (s).    Persons  who  distrain 


Possession 
of  tenant. 


Possession  of 
part  of  pre- 
mises. 


Time  at  which 
distress  mnst 
be  made. 


(A)  Doe  v.  Williams,  1835,  7  C.  &  P.  322;  Grimicood  v.  Moss,  J 872, 
L.  R.  7  C.  P.  p.  365  ;  Kirldand  v.  Briancourt,  1890,  6  T.  L.  R.  441  ; 
infra,  p.  470. 

(0  Taylerson  v.  Peters,  1837,  7  A.  &  E.  110. 

(m)  Turner  v.  Barnes,  1862,  2  B.  &  S.  435. 

(n)  Braithwaite  v.  Coolcsey,  1790,  1  H.  Bl.  465. 

(o)  Judgment  in  Nuttall  v.  Staunton,  4  B.  &  C.  at  p.  56. 

(p)  Nuttall  v.  Staunton,  1825,  4  B.  &  C.  51. 

{<{)   Wilkinson  v.  Peel,  1895,  1  Q.  B.  516. 

(r)  Lamb  v.  Wall,  1859,  1  F.  &  F.  503.  See  England  v.  Cowley,  1873, 
L.  R.  8  Ex.  126. 

(s)  Aldenburgh  v.  Peaple,  1834,  6  C.  &  P.  212  ;  Tutton  v.  Darke  1860, 
5  H.  &  N.  647  ;  Lamb  v.  Wall,  supra. 


252 


TERMS    OF    TENANCY. 


Postponement 

of  right  to 
distrain. 


Distress  for 
more  rent 
than  is  due. 


ought  not,  however,  to  go  so  near  these  limits  as  to  raise 
any  doubt  on  the  subject  (t). 

A  landlord  may  expressly  agree  not  to  distrain  for  a 
certain  time,  or  until  a  certain  event  (it) ;  though  where  the 
rent  is  agreed  to  be  paid  "being  lawfully  demanded,"  the 
distress  is  a  sufficient  demand  (x).  Where  there  is  no  express 
contract,  an  agreement  to  postpone  the  distress  may  some- 
times be  implied ;  thus,  on  proof  that  the  landlord  of  a 
farm  permitted  a  sale  by  the  tenant  of  the  eatage  of  a 
pasture  for  a  specified  period,  on  condition  that  the 
amount  produced  by  such  sale  was  to  be  paid  to  the  land- 
lord, a  contract  may  be  inferred  on  his  part  not  to  distrain 
the  cattle  of  the  purchaser  (y).  But  an  express  power  of 
distress,  exercisable  at  the  expiration  of  a  specified  period 
after  default  in  payment  of  rent,  does  not,  in  the  absence 
of  negative  words,  exclude  the  common  law  power,  and  this 
may  be  exercised  immediately  on  default  (z). 

(d)  Amount  for  which  Distress  may  be  made. 

The  common  law  does  not  cast  any  obligation  on  the 
person  distraining  to  inform  the  tenant  what  is  the  amount 
of  arrears  for  which  the  distress  is  made  (a).  The  person 
distraining  is  entitled  to  a  tender  of  the  amount  really  due, 
and  upon  his  refusal  to  accept  that  sum,  the  tenant's 
course  is  to  replevy  the  goods  (b).  Hence  no  action  can  be 
maintained  for  distraining  for  more  rent  than  is  due,  even 
when  it  is  alleged  to  have  been  done  maliciously  (c),  unless 
it  appears  that  the  goods  seized  and  sold  were  of  greater 
value  than  was  necessary  to  satisfy  the  arrears  of  rent 
actually  due  (d). 

(t)  Per  Martin,  B.,  in  Tutton  v.  Darke,  5  H.  &  N.  at  p.  655. 

(u)  Giles  v.  Spencer,  1857,  3  C.  B.  N.  S.  244.  See  Welshv.liose,  1830, 
G  Bin-.  638. 

(x)  Browne  v.  Dunnery,  1618,  Hob.  208  ;  Kind  v.  Ammery,  1619, 
Hutton,  23. 

(»/)  Horsford  v.  Webster,  1835,  1  Cr.  M.  &  11.  696. 

(z)  lie  River  Swale  Brick  Works,  1883,  52  L.  J.  Cli.  638.  See  Litt. 
s.  331. 

((f)  Judgment  in  Tancred  v.  Leyland,  1851,  16  Q.  B.  at  p.  680.  See 
also  11  Ex.  879. 

(b)  Glynn  v.  Thomas,  1856,  11  Ex.  870.  See  Fell  V.  Whitaker,  1871, 
41  L.  J.  Q.  B.  78. 

(c)  Stevenson  v.  Nevmlw/m,  1853,  13  C.  B.  285. 

(d)  Wilkinson  v.  Terry,  1834,  1  Moo.  &  R.  377  ;  Tancred  v.  Leyland, 
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In  distraining  for  rent  the  amount  which  can  be  recovered  Arrears  of 
is  limited  by  the  Eeal  Property  Limitation  Act,  1838(e),  rent 
s.  42,  to  six  years'  arrears,  unless  the  time  is  extended  by 
acknowledgment : — 

No  arrears  of  rent,  or  any  damages  in  respect  of  such   8ix  years' 
arrears  of  rent,  shall  be  recovered  by  any  distress,  action  SSyrerova? 
or  suit,  but  within  six  years  next  after  the  same  respectively  able  by  dis- 
shall  have  become  due,  or  next  after  an  acknowledgment  of 
the  same  in  writing  shall  have  been  given  to  the  person 
entitled  thereto,  or  his  agent,  signed  by  the  person  by  whom 
the  same  was  payable,  or  his  agent. 

But  so  long  as  the  relation  of  landlord  and  tenant  lasts 
the  right  to  recover  the  rent  to  the  extent  of  six  years' 
arrears  is  not  barred  by  lapse  of  time(/).  Sect.  1  of  the 
Eeal  Property  Limitation  Act,  1874  (g),  which  bars  distress 
for  rent  after  twelve  years,  applies  to  rent-charges,  and  not 
to  conventional  rents  reserved  on  leases  for  years  (gg). 

A  landlord  entitled  to  the  rent  of  any  holding  to  which   Limitation  in 
the  Agricultural  Holdings  Act,  1883  (//),  applies  (t),  is  by  agricultural 
sect.  44  prohibited  from  distraining  for  rent  which  became  llnl,l,7l:-s- 
due  in  respect  of  such  holding  more  than  one  year  before 
the  making  of  such  distress  ;  provided  that,  where  it  appears 
that  according  to  the  ordinary  course  of  dealing  between 
the  landlord  and  tenant  of  a  holding  the  payment  of  the 
rent  of  such  holding  has  been  allowed  to  be  deferred  until 
the  expiration  of  a  quarter  of  a  year  or  half  a  year  after 
the  date  at  which  such  rent  legally  became  due,  then,  for 
the  purpose  of  the  section,  the  rent  of  the  holding  is  to  be 
deemed  to  have  become   due   at   the   expiration   of   such 
quarter  or  half  year  as  aforesaid,  as  the  case  may  be,  and 
not  at  the  date  at  which  it  legally  became  due(/t). 

1851,  16  Q.  B.  6(59  ;  Glynn  v.  Thomas,  1856,  11  Ex.  870  ;  French  v. 
Phillips,  1856,  1  H.  &  N.  564. 

(e)  3  &  4  Will.  4,  c.  27.  As  to  the  limitation  on  a  distress  levied  after 
the  tenant's  bankruptcy,  see  infra,  p.  299. 

(/)  Archbold  v.  Scully,  1861,  9  H.  L.  C.  360. 

(g)  37  &  38  Vict.  c.  57. 

\<ig)  Grant  v.  Ellis,  1841,  9  M.  &  W.  113. 

(h)  46  &  47  Vict.  c.  61. 

(i)  That  is,  an  agricultural  or  pastoral  holding,  or  market  garden  : 
sect.  54. 

(k)  See  Fairlamb  v.  Beaumont,  1887,  31  Sol.  Journ.  p.  272,  and  see 
comments  at  p.  263.  For  the  mode  of  settling  hy  a  county  court  or 
a  court  of  summary  jurisdiction  any  dispute  in  respect  of  a  distress 
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In  a  case  within  the  proviso  the  landlord  is  entitled  to 
distrain  for  rent  at  the  time  of  distress  legally  due,  but  not 
then  payable  according  to  the  course  of  dealing,  and  also 
for  rent  which  had  become  legally  due  more  than  a  year 
previously,  but  had  become  payable  according  to  the  course 
of  dealing  less  than  a  year  previously,  although  the  total 
amount  distrained  for  exceeds  one  year's  rent  (/). 


(e)  Mode  of  making  Distress. 

Employment  of  Bailiff'. 

Bailiff's  The  landlord  may  distrain  in  person  (m)  ;  but  the  more 

prudent  course  is  to  employ  a  bailiff,  and  the  bailiff  must 
have  a  certificate  properly  granted  under  the  Law  of 
Distress  Amendment  Act,  1888  (n),  s.  7  :— 
»i  &  52  Vict.  From  the  commencement  of  the  Act  no  person  shall  act 
as  a  bailiff  to  levy  any  distress  for  rent  unless  he  shall  be 
authorized  to  act  as  a  bailiff  by  a  certificate  in  writing 
under  the  hand  of  a  county  court  judge  ;  and  such  certifi- 
cate may  be  general  or  apply  to  a  particular  distress  or 
distresses,  and  may  be  granted  in  such  manner  as  may  be 
prescribed  by  rules  under  the  Act  (o). 

It  is  enough  that  the  bailiff  has  authority  from  the  judge 
of  any  county  court,  though  not  of  the  court  where  the 
premises  are  situate  (p). 

Under  this  section  the  managing  director  of  an  incor- 
porated company  is  prohibited  from  distraining  on  behalf 
of  the  company.     If  he  distrains,  he  distrains  as  bailiff  (q). 


c.  21, 


contrary  to  the  provisions  of  the  Act,  or  in  respect  of  distress  generally 
on  a  holding  to  which  the  Act  applies,  see  sect.  46. 

(I)  Ex  parte  Bull,  1887,  18  Q.  B.  D.  642. 

(in)  It  appears  that  this  is  so  notwithstanding  the  Law  of  Distress 
Amendment  Act,  1S8S  :  Jackson  v.  Bennan,  cited  in  Hunter's  Law  of 
Distress,  5th  ed.  p.  31. 

(n)  An  uncertificated  person  who  levies  a  distress  is  liable  to  a  fine 
of  UH.  ;  this  is  without  prejudice  to  any  civil  liability  :  Law  of  Distress 
Amendment  Act,  1895  (58  &  59  Vict.  c.  24),  s.  2. 

(o)  See  the  Distress  for  Rent  Rules,  1888.  The  judge  of  the  county 
court  can  cancel  the  certificate  without  reason  assigned  :  Law  of  Distress 
Amendment  Act,  1895,  s.  1. 

(p)  Be  Sanders,  1885,  54  L.  J.  Q.  B.  331,  decided  on  sect.  52  of  the 
Agricultural  Holdings  Act,  1883. 

(q)  Hogarth  v.  Jennings,  1892,  1  Q.  B.  907. 
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The  bailiff  should  be  authorized  to  act  by  a  warrant  of  Warrant  of 
distress  signed  by  the  landlord  (/■),  though  such  written 
warrant  is  not  essential  (s),  and  a  corporation  aggregate 
may  appoint  a  bailiff  to  distrain  without  deed  or  warrant^). 
An  authority  to  distrain  does  not  require  a  stamp  (u)  ;  but 
it  would  seem  that,  if  it  contains  an  undertaking  whereby  the 
landlord  engages  to  indemnify  the  bailiff,  it  should  be 
stamped  as  an  agreement  (,r).  The  landlord  may  ratify  a 
distress  made  without  authority  (y)  ;  and  a  distress  made 
after  the  death  of  the  landlord,  though  by  his  direction, 
may  be  adopted  by  the  executor,  notwithstanding  that  it  is 
made  before  probate  (z) . 

The  person  distraining  is  not  justified  in  calling  in  a 
police  officer  unless  there  are  threats  of  resistance,  or 
apprehension  of  violence,  or  other  similar  circumstances  (a). 

The  landlord  is  responsible  to  the  tenant  for  irregularities  Landlord's 
committed  by  the  bailiff  in  carrying  out  his  instructions  (aa)  ;   tenantforacts 
such,  for  instance,  as  selling  the  goods  without  notice  of  of  bailiff, 
distress,    or    without    appraisement    (if    appraisement    is 
necessary)  (b),   or  levying   an   excessive   distress  (c).      But 
the  landlord  is  not  liable  for  the  wrongful  act  of  his  bailiff 
in    seizing  what   his  warrant  does  not  authorize  him   to 

(r)  Form  of  Warrant. 
To  Mr.  A.  B.,  my  bailiff. 

Distrain  such  of  the  goods  and  chattels  as  may  lawfully  be  distrained 
for  rent  in  and  upon  the  house  [or  farm]  and  premises  occupied  by  C.  D., 

situate  at ,  in  the  parish  of ,  in  the  county  of ,  for  £ , 

being  the  amount  of  [one  half-year's]  rent  due  to  me  in  respect  of  the 

same,  on  the day  of last,  and  proceed  thereon  for  tiie  recovery 

of  the  said  rent  as  the  law  directs. 

E.  F. 

Dated  the day  of ,  18—. 

(s)  See  Whitehead  v.  Taylor,  1839,  10  A.  &  E.  210. 

(t)  Gary  v.  Matthews,  1  Salk.  191  (note)  ;  Smith  v.  Birminyham  Gas 
Co.,  1834,'  1  A.  &  E.  526.     See  Strony  v.  Elliott,  infra,  p.  272. 

(u)  See  Pyle  v.  Partridge,  1846,  15  M.  &  W.  20. 

(x)  Compare  wording  of  Stamp  Act,  1891,  Schedule,  "Agreement," 
Exemption  (1),  with  55  Geo.  3,  c.  184,  on  which  it  was  held  otherwise  : 
Gox  v.  Bailey,  1843,  6  M.  &  Gr.  193. 

(y)  Trevilian  v.  Pyne,  1708, 11  Mod.  112.  As  by  employing  a  solicitor 
to  defend  the  bailiff,  Duncan  v.  Meikleham,  1827,  3  C.  &  P.  172. 

(z)   Whitehead  v.  Taylor,  supra. 

(a)  Skidmore  v.  Booth,  1834,  6  C.  &  P.  777. 

(aa)  See  Kinsella  v.  Hamilton,  1890,  26  L.  R.  Ir.  671. 

(b)  Haseler  v.  Lemoyne,  1858,  5  C.  B.  N.  S.  530.  See  infra,  p.  290, 
as  to  other  irregularities. 

(c)  Megson  v.  Mapleton,  1884,  49  L.  T.  744. 
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Bailiffs 
indemnity. 

1.  Implied. 

2.  Express. 


Bailiffs 
liability  to 
landlord. 


seize  (</),  unless  the  landlord  ratines  the  bailiff's  act,  with 
knowledge  of  the  wrongful  seizure  (e),  or  chooses,  without 
inquiry,  to  take  the  risk  upon  himself  and  to  adopt  the 
bailiff's  acts(f)- 

An  indemnity  by  the  landlord  to  the  bailiff  is  implied 
from  the  authority  to  distrain,  but  this  extends  only  to  acts 
properly  done  by  him  in  the  exercise  of  his  authority  (p). 

Frequently,  however,  an  express  indemnity  is  appended 
to  the  distress  warrant,  and  the  effect  of  this  will  vary 
according  to  its  terms.  It  has  been  held  that  after  an 
authority  to  a  bailiff  to  distrain  the  goods  of  the  tenant,  an 
indemnity  against  all  costs  and  charges  that  he  may  be  at 
on  that  account  applies  only  to  cases  where  the  distress  is 
illegal  on  the  ground  that  the  landlord  has  no  right  to  put 
in  a  distress  {h) .  An  indemnity  against  all  costs  in  respect  of 
any  law  expenses,  actions  that  may  arise,  and  all  charges  or 
expenses  on  that  account,  extends  to  the  costs  of  defending  an 
action  wrongfully  brought  against  the  bailiff  by  the  tenant  (i). 

On  the  other  hand,  the  duty  of  using  proper  care  and 
diligence  in  ascertaining  that  the  distress  may  be  safely 
made  is  cast  upon  the  bailiff  in  cases  of  ordinary  distresses 
for  rent,  unless  the  landlord  by  his  conduct  has  dispensed 
with  it  (k).  The  landlord  may  recover  from  the  bailiff 
damage  occasioned  by  his  negligence  or  misconduct  (I),  as 
where  the  goods  distrained  are  lost  through  want  of 
reasonable  care  (m) ;  or  by  irregularity  in  the  distress,  as 
where  he  makes  an  excessive  seizure,  so  that  the  landlord 
is  liable  to  the  tenant  (»)• 

(d)  This  seems  to  have  been  overlooked  in  Hurry  v.  Hickman,  1831, 
1  Moo.  &  E.  126,  where  it  was  held  that  the  landlord  was  prim  >  facie 
liable  for  the  act  of  the  bailiff  in  taking  privileged  goods,  though  lie 
could  avoid  liability  by  repudiating  the  seizure  as  soon  as  it  came  to  his 
knowledge.  (e)  See  Moore  v.  Drinkwater,  1858, 1  F.  &  F.  134. 

(/)  Lewis  v.  Read,  1845,  13  M.  &  W.  834  ;  Freeman  v.  Bosher,  1849, 
13  g.  B.  780  ;  Hasekr  v.  Lemoyne,  1858,  5  C.  B.  N.  S.  530.  But  see 
Gauntlett  v.  King,  1857,  3  C.  B.  N.  S.  59,  where  it  seems  to  have  been 
assumed  that  a  landlord  giving  a  general  authority  to  a  broker  to  distrain 
is  responsible  if  the  broker  exceeds  his  authority. 

(g)  See  Bullen  &  Leake's  Pleadings,  2nd  ed.  152,  n.  (a). 

\h)  Draper  v.  Thompson,  1829,  4  C.  &  P.  84,  86. 

(i)  See  Ibbett  v.  Ik  La  Salle,  1860,  6  H.  &  N.  233. 

(jfc)  Judgment  in  Toplis  v.  Grane,  1839,  5  Bing.  N.  C.  at  p.  651. 

(I)  2  Ch.  PI.  7th  ed.  503. 

(m)   White  v.  Heyivood,  1888,  5  T.  L.  R.  115. 

(n)  Megson  v.  Mapletmi,  1884,  49  L.  T.  744. 
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tender  of 


Demand  of  Rent. 

It  is  desirable,  though  not  essential,  that  the  arrears  of 
rent  should  he  formally  demanded  from  the  tenant  before 
the  distress  is  made.  If  the  rent  due,  without  any  addi- 
tional sum  for  expenses,  is  unconditionally  tendered  to  Effect  of 
the  landlord,  or  his  agent  authorized  to  receive  it  (o),  jj™* 
before  seizure  made,  though  after  the  warrant  has  been 
delivered  to  the  bailiff,  it  is  illegal  to  proceed  with  the 
distress  (p).  Where  a  landlord  gives  a  warrant  to  distrain, 
it  seems  that  he  thereby  necessarily  authorizes  the  bailiff 
to  receive  the  rent  if  tendered  (o).  A  sufficient  tender 
before  the  distress  renders  the  whole  proceeding  illegal : 
a  sufficient  tender  after  the  distress,  but  before  the  goods 
are  impounded,  renders  the  subsequent  detainer  illegal  (q). 
But  attending  on  the  land  to  pay  rent  will  not  destroy  the 
right  to  distrain,  unless  a  tender  is  actually  made  (r). 


Entry. 

In   distraining,  the   landlord   must   not  break  into  the  Entry  to 
premises,  but,  subject  to  this  limitation,  he  can  gain  access  c  1S  rain' 
to  them,  though  the  entry,  if  effected  by  a  stranger,  would 
be  a  trespass  (s) . 

If  the  door  of  the  house  is  shut,  the  landlord  has  authority  Outer  door, 
by  law  to  open  it  in  the  ordinary  way  in  which  other  persons 
can  do  it,  when  it  is  left  so  as  to  be  accessible  to  all  who 
have  occasion  to  go  into  the  premises  (t)  ;  as,  for  instance, 
by  lifting  a  latch  or  pulling  out  a  staple  which  serves  to 
keep  the  door  closed  (t). 

But  the  outer  door  (u)  or  window  (r)  of  the  tenant's  house 

(o)  Hatch  v.  Hale,  1850,  15  Q.  B.  10. 

(p)  Bennett  v.  Bayes,  1860,  5  H.  &  N.  391.  See  Bran scomb  v.  Bridges, 
1823,  1  B.  &  C.  145  ;  Holland  v.  Bird,  1833,  10  Bin*;.  15. 

(q)  See  judgment  in  Holland  v.  Bird,  10  Bing.  at  p.  18.  As  to  the 
effect  of  a  tender  after  the  goods  are  impounded,  see  infra,  p.  272. 

(r)  Home  v.  Lewin,  1701,  1  Ld.  Raym.  639. 

(s)  Lonq  v.  Clarke,  1894, 1  Q.  B.  119  ;  American  Must  Cor}),  v.  Hendry, 
]  893,  62  L.  J.  Q.  B.  388. 

(t)  Ryan  v.  Shilcock,  1851,  7  Ex.  72,  76.  See  the  observations  of 
Cockburn,  C.J.,  on  the  doctrine  laid  down  in  this  case,  in  Nash  v.  Lucas, 
1867,  L.  R.  2  Q.  B.  594.  See  also  Curtis  v.  Hubbard,  1  Hill's  Rep.  (New 
York)  336. 

(«)  See  Semayne's  Case,  1605,  5  Rep.  91  ;  1  Sm.  L.  C.  10th  ed.  p.  99. 

(v)  Attack  v.  Bramivell,  1863,  3  B.  &  S.  520.  See  Hancock  v.  Austin, 
1863,  14  C.  B.  N.  S.  634. 
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TERMS    OF    TENANCY. 


Inner  door. 


"Window. 


When  outer 
door  may  be 
broken  open. 


or  of  his  stable  or  other  building,  whether  within  the 
curtilage  of  the  dwelling-house  or  not  (x),  must  not  be 
forcibly  broken  open,  or  the  landlord  who  has  entered  to 
distrain,  and  has  sold  the  goods  distrained,  will  be  liable  to 
an  action  of  trespass,  in  which  the  tenant  may  recover  the 
full  value  of  such  goods,  although  the  proceeds  of  the  sale 
have  been  applied  in  satisfaction  of  the  rent  (y) .  By  the 
outer  door  is  to  be  understood  the  main  door  of  the  house 
or  building,  not  a  gate  which  gives  access  to  the  premises 
from  the  road  (z). 

If  the  outer  door  is  open,  the  person  distraining  may 
break  open  an  inner  door  or  lock  (a) . 

It  has  been  said  that  entry  may  be  lawfully  made  through 
an  open  window  (b),  or  by  further  opening  a  window  which  is 
already  open  (c)  ;  but  it  is  illegal  to  open  a  window  for  the 
purpose  of  entering,  whether  such  window  is  fastened  with  a 
hasp  (d)  or  shut  and  not  fastened  (e).  The  landlord  may  law- 
fully gain  access  to  the  tenant's  house  by  climbing  over  a  wall 
or  a  fence  (/)  ;  and  he  may  enter  by  an  open  skylight  (g). 

If,  however,  a  lawful  entry  has  once  been  effected,  but 
the  person  distraining  is  forcibly  turned  out  of  possession  (h), 
or,  having  temporarily  left,  is  kept  out  of  possession  (i),  there 
being  no  evidence  of  an  abandonment  of  the  goods  (/«;),  he 
is  justified  in  breaking  open  the  outer  door  in  order  to  regain 


(x)  Brown  v.  Glenn,  1851,  16  Q.  B.  254.  See  judgment  of  Bowen,  L.J., 
in  American  Must  Corp.  v.  Hendry  (supra),  and  of  Ld.  Esher,  M.R.,  in  Long 
v.  Clarke  (supra).  As  to  the  exception  in  the  case  of  goods  which  have 
been  fraudulently  removed,  see  supra,  p.  245. 

(y)  Attach  v.  Bramwell,  1863,  3  B.  &  S.  520. 

(z)  American  Must  Corp.  v.  Hendry,  supra. 

(a)  Browning  v.  Dann,  1736,  Bull.  N.  P.  81  ;  2  Wms.  Saund.  ed. 
1871,  664,  note  (1). 

(b)  Per  Pollock,  C.B.,  in  Nixon  v.  Freeman,  1860,  5  H.  &  N.  at 
p.  653  ;  Long  v.  Clarice,  1894, 1  Q.  B.  119.  See  Gould  v.  Bradstoch,  1812, 
4  Taunt.  562. 

(c)  Crabtree  v.  Robinson,  1885,  15  Q.  B.  D.  312. 

(d)  Hancock  v.  Austin,  1863,  14  C.  B.  N.  S.  634,  639. 

(e)  Nash  v.  Lucas,  1867.  L.  R.  2  Q.  B.  590. 

(/)  Long  v.  Clarke,  1894,  1  Q.  B.  119  ;  approving  Eldridqe  v.  Stacey, 
1863,  15  C.  B.  N.  S.  458,  and  questioning  Scott  v.  Buckley,  1867,  16  L.  t. 
573. 

(g)  Miller  v.  Tebb,  1893,  9  T.  L.  R.  515. 

(h)  Eagleton  v.  Gutteridge,  1843,  11  M.  &  W.  465,  469;  Eldridge 
v.  Stacey,  1863,  15  C.  B.  N.  S.  458. 

(i)  Bannister  v.  Hyde,  1860,  2  E.  &  E.  627. 

(1c)  See  infra,  p.  268. 


RENT. 


259 


possession.  A  delay  of  six  days  has  been  held  to  deprive 
the  landlord  of  this  right  of  forcible  re-entry  (I).  But  when 
a  person  has  merely  got  his  foot  and  arm  between  the  door 
and  the  lintel,  or  by  putting  a  pair  of  shears  between  the 
door  and  the  lintel  has  prevented  the  door  from  being 
closed,  he  has  not  such  a  possession  as  will  entitle  him  to 
break  open  a  door  or  window  in  order  to  gain  admission  to 
the  house  (m).  It  seems  that  after  the  person  distraining 
has  lawfully  entered,  he  may  break  open  the  outer  door  in 
order  to  remove  the  goods  distrained  (n). 

It  would  appear  that  an  actual  entry  upon  the  demised  Constructive 
premises  by  the  person  distraining  is  not  in  all  cases  neces-  entIT- 
sary.  Where  the  article  seized  is  just  inside  the  door,  the 
tenant  being  at  the  door,  and  the  wife  of  the  landlord,  as 
his  agent,  in  such  a  position  as  to  be  able  in  one  moment 
to  put  her  foot  into  the  room,  it  will  be  taken  that  she  is 
constructively  in  the  room  (o). 


Seizure. 

Entry  having  been  made,  the  next  step  is  to  seize  the  Seizure  of 
goods.  For  this  purpose,  any  distinct  expression  of  an  s£°?a. 
intention  to  distrain  will  suffice,  provided  it  is  accompanied 
by  definite  acts  carrying  it  substantially  into  effect  ( p) .  But 
mere  intention,  even  if  some  steps  are  taken  to  carry  it 
into  effect,  is  not  sufficient,  if  the  landlord  desists  before 
completion  (q) .  It  is  not  necessary  that  an  actual  formal 
seizure  should  be  made.  It  is  enough  if  the  landlord  or 
his  agent  takes  effectual  means  to  prevent  the  removal  of 
the  goods  from  the  premises  (r)  ;  and  the  prevention  is 
deemed  to  be  effectual  if  the  landlord  declares  that  the 
goods  shall  not  be  removed  till  the  rent  is  paid(s).     This 

(I)  Russell  v.  Rider,  1834,  6  C.  &  P.  416. 

(m)  Boyd  v.  Profaze,  1867,  16  L.  T.  431. 

(n)  Pugh  v.  Griffith,  1838,  7  A.  &  E.  827. 

(o)  See  judgment  of  Cockburn,  C.J.,  in  Cramer  v.  Mott,  1870,  39 
L.  J.  Q.  B.  at  p.  173. 

( p)  Bullen  on  Distress,  153.  See  Swann  v.  Falmouth,  1828,  8  B.  &  C. 
456  ;  Hutchins  v.  Scott,  1837,  2  M.  &  \Y.  809  ;  Thomas  v.  Harries,  1840, 
1  M.  &  Gr.  695  ;  Tennant  v.  Field,  1857,  8  E.  &  B.  336  ;  Iredale  v. 
Kendall,  1878,  40  L.  T.  ?A>2. 

(q)  Spice  v.  Webb,  1838,  2  Jur.  943. 

(r)  Cramer  v.  Mott,  1870,  L.  R.  5  Q.  B.  357,  p.  359,  per  Cockburn,  C.J. 

(.s)  Cramer  v.  Mott,  supra;  and  39  L.  J.  Q.  B.  p.  173. 
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Requisites  to 
seizm-e. 

1.  Must  not 
be  excessive. 


constitutes  a  seizure  (t),  and  the  subsequent  removal  of  the 
goods  adversely  to  the  landlord  is  unlawful.  A  fortiori,  it 
amounts  to  a  distress  where  the  landlord  claims  the  goods 
and  tries  to  detain  them  (u).  But  unless  there  has  been 
an  actual  distress,  no  action  will  lie  at  the  suit  of  the 
landlord  against  a  creditor  of  the  tenant  who  removes  the 
tenant's  goods  {x). 

A  seizure  of  some  goods  as  a  distress,  in  the  name  of  all 
the  goods  in  the  house,  will  operate  as  a  valid  seizure  of 
all  the  goods  in  the  house  (.?/).  It  is  not  necessary  for 
the  landlord  to  go  into  all  the  rooms  of  the  house,  if  he 
makes  an  inventory  of  the  goods  seized,  and  puts  a  man 
into  possession  {z).  And  a  seizure  can  be  made  without 
leaving  a  man  in  possession,  if  the  articles  seized  are  clearly 
indicated,  and  notice  of  the  seizure  given  to  the  tenant  (a). 

But  if  goods  are  removed  by  the  landlord  which  were 
not  originally  taken  under  the  distress  or  included  in  the 
inventory  because  not  discovered  at  the  time,  the  tenant 
is  entitled  to  maintain  trover  for  them  (b).  And  where  the 
goods  in  the  inventory  are  taken,  and  also  others  placed 
with  them  by  the  tenant,  the  doctrine  of  confusion  does  not 
apply  so  as  to  prevent  the  tenant  bringing  trespass  (c). 

In  making  the  seizure  the  following  points  should  be 
observed  : — 

That  the  goods  distrained  do  not  greatly  exceed  in  sale- 
able value  (77)  the  amount  of  the  arrears  of  rent  and  costs 
of  the  distress.  An  excessive  distress  is  forbidden  both  by 
the  common  law  and  by  statute.  Thus  52  Hen.  3,  c.  4, 
provides  as  follows  : — 

"Distresses  shall  be  reasonable  and  not  too  great,  and 
he  that  taketh  great  and  unreasonable  distresses  shall  be 
grievously  amerced  for  the  excess  of  such  distresses." 

When,  however,  a  landlord  is  about  to  make  a  distress, 


(0  Wood  v.  Nunn,  1828,  5  Bing.  10. 

(u)  Werth  v.  London  &  Westminster  Loan  Co.,  1889,  5  T.  L.  R.  320 

(:/•)  Pool  v.  Craiocour  &  Co.,  1884,  1  T.  L.  R.  165. 

(y)  Dod  v.  Monger,  1705,  6  Mod.  215. 

(z)  Tennant  v.  Field,  1857,  8  E.  &  B.  336. 

(a)  Swarm  v.  E.  of  Falmouth,  1828,  8  B.  &  C.  456. 

(6)  Bishop  v.  Bryant,  1834,  6  C.  &  P.  484. 

(c)  Smith  v.  Torr,  1862,  3  F.  &  F.  505. 

(d)  See  Wells  v.  Moody,  1835,  7  C.  &  P.  59. 


RENT. 


261 


he  is  not  bound  to  calculate  very  nicely  the  value  of  the 
property  seized.  It  is  sufficient  if  he  takes  care  that  some 
porportion  is  kept  between  that  and  the  sum  for  which  he 
is  entitled  to  take  it  (e).  All  that  the  landlord  is  bound  to 
do  is  to  exercise  a  reasonable  and  honest  discretion  ;  he  is 
authorized  to  protect  himself  by  seizing  what  any  reasonable 
man  would  think  adequate  for  the  satisfaction  of  his 
claim  (/). 

If  goods  are  seized  ( /f)  to  an  excessive  amount, — as,  for  Action  for 
instance,  if  goods  worth  between  301.  and  401.  are  distrained  JJjJJJJJ8 
for  a  rent  of  ten  guineas  (g),  or  goods  worth  2601.  for  a 
rent  of  121Z.  15*.  Qd.  (h),  or  goods  worth  1001.  for  a  rent 
of  91.  (i),  the  landlord  will  be  liable  to  an  action  for  damages ; 
and  the  tenant  is  entitled  in  such  action  to  recover  a  verdict 
with  nominal  damages,  although  he  has  had  the  use  of  the 
goods  all  the  time  and  fails  to  prove  any  actual  damage  (A;). 
Thus  an  action  will  lie  for  an  excessive  distress  and  leaving 
a  man  in  possession,  although  the  tenant's  goods  are  not 
so  completely  removed  from  his  control  as  to  prevent  him 
from  carrying  on  his  business  (I)  ;  and  it  is  the  same  where 
the  landlord  is  precluded  from  removing  the  goods,  as  in 
the  case  of  cut  or  growing  corn,  although  in  most  such 
cases  the  damages  would  be  all  but  nominal  (m).  But  a 
mere  intention  to  distrain  does  not  give  a  cause  of  action 
for  excessive  distress  ;  hence  in  the  case  of  fixtures  there  is 
no  excessive  distress  unless  something  is  physically  done 
to  them,  so  as  to  make  them  of  less  value  to  the  tenant.  It 
is  not  enough  that  they  are  included  in  the  inventory  and 
notice  of  sale  (n). 

(e)   Willoughby  v.  Bad-house,  1824,  2  B.  &  C.  p.  823. 

(/)  Roden  v.  Eyton,  1848,  6  C.  B.  427,  per  Wilde,  C.J.,  at  p.  430. 

(/)  See  Growder  v.  Self,  1839,  2  Moo.  &  R.  190. 

(g)  Branscombe  v.  Bridges,  1822,  3  Stark.  171. 

(h)  Chandler  v.  Boulton,  1865,  3  H.  &  C.  553. 

(?;)  Fell  v.  Whittahtr,  1871,  L.  R.  7  Q.  B.  120. 

(k)  Piggott  v. Births,  1836,  1  M.  &  W.  441  ;  Chandlery.  Doulton,  1865, 
3  H.  &  C.  553.  And  as  to  damages,  see  Grace  v.  Morgan,  1836,  2  Bing. 
N.  C.  534. 

(I)  Baylis  v.  Usher,  1830,  4  Moo.  &  P.  790.  S.  C,  Bayliss  v.  Fisher 
7  Bing.  153. 

(m)  Piggott  v.Birtles,  1836,  1  M.  &  W.  441,  450.  As  to  damages  for 
sale  of  young  crops  before  thoy  are  cut,  see  Proudlore  v.  Twemlow,  1833, 
1  Cr.  &  M.  p.  329  ;  and  as  to  pleadings  in  an  action  for  excessive  distress, 
see  Thompson  v.  Wood,  1843, 4  Q.  B.  493  ;  Sells  v.  Hoare,  1824, 1  Bing.  401. 

(n)  Beck  v.  Denbigh,  1860,  29  L.  J.  C.  P.  273. 
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When  distress 
is  excessive. 


Excessive 
distress  on 
goods  of 
third  party. 


2.  Sufficient 
must  be  taken. 


When  second 
distress  may 
be  made  for 
same  rent. 


For  the  purpose  of  determining  whether  a  distress  is 
excessive,  the  price  which  the  goods  realize  at  a  sale  by 
auction  is  good  prima  facie  evidence  of  their  value  (o).  But 
it  has  been  held  that  an  actual  sale  made  under  the  distress, 
though  not  proved  to  be  fraudulent  or  unfair,  is  not  a  con- 
clusive test  of  value,  and  the  tenant  may  therefore  maintain 
an  action,  although  the  sale  of  the  goods  distrained  (less 
the  expenses)  did  not  realize  the  amount  of  rent  due(;>). 
An  appraisement  of  goods  by  two  sworn  appraisers  under 
2  Will.  &  M.  sess.  1,  c.  5,  is  only  prima  facie  evidence  of 
value  (q).  If  only  a  single  chattel  is  to  be  found  on  the 
premises,  the  person  distraining  will  not  be  liable  to  an 
action  for  excessive  distress,  though  the  value  of  such 
chattel  exceeds  the  amount  of  the  rent  due  (r). 

The  action  lies  also  at  the  suit  of  a  third  party  whose 
goods  have  been  seized,  whether  a  lodger  (s)  or  a  stranger, 
and  damages  should  be  awarded  to  him  in  the  proportion 
of  the  value  of  his  goods  to  that  of  the  whole  goods  dis- 
trained (t).  Where  the  goods  of  the  tenant  have  been 
assigned  to  a  trustee  for  his  wife,  the  tenant  has,  from  his 
enjoyment  of  the  use  of  them,  a  special  property  which 
entitles  him  to  maintain  an  action  for  excessive  distress  (u). 

While  avoiding  an  excessive  seizure,  however,  the  person 
distraining  should  take  sufficient  to  cover  the  arrears  of 
rent ;  for  he  cannot  distrain  twice  for  the  same  rent  where 
he  might  have  taken  sufficient  at  first  (x).  There  are,  how- 
ever, circumstances  under  which  the  landlord  may  distrain 
again,  if  it  is  not  done  vexatiously  (y).  Where  there  is  a 
mistake  as  to  the  value  of  the  goods,  and  the  landlord  fairly 
supposed  the  distress  to  be  of  the  proper  amount  at  the 
first   levy,    and    afterwards  finds   it    insufficient,   he    may 

(o)  Rapley  v.  Taylor,  1883,  C.  &  E.  150  ;  Wells  v.  Moody,  1835, 
7  C.  &  P.  59.  (p)  Smith  v.  Ashforth,  1860,  29  L.  J.  Ex.  259. 

(</)  Cook  v.  Corbett,  1876,  24  W.  R.  181. 

(r)  Avenell  v.  Croker,  1828,  Moo.  &  M.  172.  See  Field  v.  Mitchell, 
1807,6  Esp.  71. 

(s)  Fisher  v.  Algar,  1828,  2  C.  &  P.  374  ;  Wilkinson  v.  Ibbett,  I860, 
2  F.  &  L\  300.  (0  Bail  v.  Mellor,  1850,  19  L.  J.  Ex.  279. 

(u)  Fell  v.  Whittaker,  1871,  L.  R.  7  Q.  B.  120. 

(a;)  Wallis  v.  Savill,  1702,  2  Lutw.  1532.  Judgment  of  Parke,  B.,  in 
B-igge  v.  Mawby,  1853,  8  Ex.  641  ;  Dawson  v.  Cropp,  1845,  1  C.  B.  961  ; 
Lear  v.  Caldicott,  1843,  4  Q.  B.  123.  See  Smith  v.  Goodioin,  1833, 
4  B.  &  Ad.  413. 

(y)  Crosse  v.  Welch,  1892,  8  T.  L.  B.  709,  per  Lord  Esher,  M.R. 
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distrain  for  the  balance  (z)  ;  and  so  if  he  forbears  realizing 
the  first  distress  at  the  request  of  the  tenant  (a).  But  if 
there  is  a  fair  opportunity,  and  there  is  no  lawful  cause 
why  he  should  not  work  out  the  payment  of  the  rent  by 
the  first  distress,  his  duty  is  to  work  it  out  by  that  distress, 
and  he  cannot  distrain  again  (a). 

A  distress  withdrawn  under  an  arrangement  for  payment 
of  the  arrears  of  rent  by  the  tenant  is  not  voluntarily 
withdrawn,  and  the  landlord  may  distrain  again  if  the 
arrangement  is  not  carried  out  (6).  In  the  event  of  such 
second  distress,  a  lodger's  goods  are  not  protected  by  a 
notice  given  in  the  first  distress  (c). 

The  landlord  may  also  distrain  again  if  he  is  prevented 
by  the  unlawful  act  of  the  tenant  from  realizing  the  dis- 
tress (d)  ;  if,  for  instance,  the  tenant  prevents  a  purchaser 
from  taking  away  an  article  sold  under  the  distress  (d). 
But  a  warning  from  a  creditor  not  to  sell  on  the  ground 
that  bankruptcy  proceedings  are  imminent  is  no  excuse  for 
not  realizing  the  first  distress  (e). 

A  plea  that  the  landlord  levied  sufficient  distress  is  not 
a  good  defence  to  further  proceedings  for  the  rent,  unless 
it  is  also  alleged  that  the  rent  was  thereby  satisfied  (/). 
But  if  the  landlord  by  consent  retains  the  goods  for  the  rent, 
this  will  support  a  plea  of  accord  and  satisfaction  ( f). 

Impounding. 
After   seizing  the   goods,  the   person   distraining   must  Where  goods 
impound  them.     Formerly  it  was  necessary  to  remove  the  founded 

(z)  Hutchins  v.  Chambers,  1758,  1  Burr.  p.  589. 

(«)  Bagge  v.  Maivby,  1853,  8  Ex.  641,  p.  649,  per  Parke,  B.  ;  Hutchins 
v.  Chambers,  1758,  1  Burr.  589;  Owens  v.  Wynne,  1855,  4  E.  &  B. 
p.  584.  But  it  seems  that  arrears  not  included  in  a  first  distress  can  be 
recovered  in  a  distress  for  rent  accruing  due  subsequently  :  Gambrell 
v.  E.  of  Falmouth,  1835,  4  A.  &  E.  73. 

(b)  Thwaites  v.  Wilding,  1883,  12  Q.  B.  D.  4.  An  arrangement 
between  landlord  and  tenant  for  withdrawing  a  distress  cannot  be 
avoided  on  the  ground  of  duress  of  goods.  If  the  distress  is  wrongful, 
the  tenant  has  his  remedy  in  replevin  :  Skeate  v.  Beale,  1840,  11  A.  &  E. 
983,  990  ;  Knibbs  v.  Hall,  1794,  1  Esp.  84. 

(c)  Thwaites  v.  Wilding,  supra.     See  supra,  p.  243.    • 

(d)  Lee  v.  Cooke,  1857,  2  H.  &  N.  584  ;  3  H.  &  N.  203. 

(e)  Bagge  v.  Mawby,  supra. 

(/)  Lingham  v.  Warren,  1820,  2  Br.  &  B.  36  ;  and  see  Learv.  Edmonds, 
1817,  1  B.  &  A.  157  ;  Hudd  v.  Ruvenor,  1821,  2  Br.  &  B.  662. 
(/)  Jones  v.  Sawkins,  1847,  5  C.  B.  142. 
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11  Geo.  2. 
c.  19,  s.  10. 

Goods  dis- 
trained may 
be  secured 
and  sold  on 
premises. 


What 

constitutes 

impounding. 


Furniture. 


goods  from  the  premises  where  they  had  been  seized  to  a 
suitable  pound  (g).  Such  pound  might  be  overt  or  covert — 
that  is,  open  overhead  or  roofed  in ;  though  goods  liable  to 
suffer  damage  from  the  weather  could  not  be  put  into  an 
open  pound  (h).  But  under  the  Distress  for  Bent  Act,  1737, 
goods  may  be  impounded  on  the  demised  premises  : — 

It  shall  be  lawful  for  any  person  lawfully  taking  any 
distress  for  any  kind  of  rent,  to  impound  or  otherwise  secure 
the  distress  so  made,  of  what  nature  or  kind  soever  it  may 
be,  in  such  place  or  on  such  part  of  the  premises  chargeable 
with  the  rent  as  shall  be  most  convenient  for  the  impounding 
and  securing  such  distress  ;  and  to  appraise,  sell  and  dispose 
of  the  same  upon  the  premises  in  like  manner  and  under 
the  like  directions  and  restraints  as  any  person  taking  a 
distress  for  rent  may  now  do  off  the  premises  by  virtue  of 
(stats.  2  Will.  &  M.  c.  5,  and  4  Geo.  2,  c.  28) ;  and  it  shall 
be  lawful  for  any  person  to  come  and  go  to  and  from  such 
place  where  any  distress  for  rent  shall  be  impounded,  in 
order  to  view,  appraise  and  buy,  and  also  in  order  to  carry 
off  the  same  on  account  of  the  purchaser  thereof ;  and  if 
any  pound-breach  or  rescous  shall  be  made  of  any  goods  or 
chattels,  or  stock  distrained  for  rent,  and  impounded  by 
virtue  of  this  Act,  the  person  aggrieved  thereby  shall  have 
the  like  remedy  as  in  cases  of  pound-breach  or  rescous  is 
given  by  the  said  statute  (kk). 

In  order  to  constitute  an  impounding,  it  is  not  necessary 
that  the  whole  of  the  goods  distrained  should  be  put 
together  (i).  A  distress  is  sufficiently  impounded  where, 
with  the  consent  of  the  tenant,  the  person  distraining  makes 
an  inventory  of  part  of  the  goods  distrained,  serves  it, 
together  with  notice  of  the  distress,  on  the  tenant,  and 
leaves  a  man  in  possession,  but  does  not  disturb,  lock  up, 
or  remove  any  of  the  goods  (k). 

Furniture  may  be  secured  in  a  room  or  rooms  of  the 
tenant's  house,  or,  if  the  tenant  gives  permission,  may  be 

(</)  As  to  the  liability  of  the  pound-keeper  where  the  distress  was 
wrongful,  see  Bodkin  v.  Powell,  1776,  2  Cowp.  476. 

(h)  Co.  Litt.  47  b. 

(i)  Per  Lord  Campbell,  C.J.,  in  Johnson  v.  Upham,  1859,  2  E.  &  E. 
at  p.  255.     See  Washborn  v.  Black,  1809,  11  East/405,  note  (a). 

(k)  Johnson  v.  Upham,  1859,  2  E.  &  E.  250. 

(kk)  Infra,  p.  269. 
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left  in  its  ordinary  position  (/) .  Where  the  landlord  entered 
to  distrain,  and  to  prevent  inconvenience  to  the  tenant,  and 
with  the  tenant's  assent,  instead  of  removing  the  articles  of 
furniture  on  which  he  proposed  to  distrain,  made  up  from 
a  list  given  him  by  the  tenant  an  inventory  of  the  furniture 
in  the  house,  put  a  man  in  possession,  and  handed  to  the 
tenant  a  notice  of  distress  referring  to  the  inventory,  but 
did  not  go  into  the  several  rooms  ;  this  was  held  to  be 
a  distraining  of  the  articles  in  the  inventory,  and  an 
impounding  on  the  premises  (in).  Where  such  permission, 
as  above  mentioned,  is  not  given,  in  common  cases  a  person 
distraining  in  a  dwelling-house  must  not  take  the  whole  of 
it  in  which  to  place  the  goods  distrained,  but  must  select 
one  room  for  that  purpose,  or  remove  the  goods  out  of  the 
house  (/<).  An  action  of  trespass  lies  against  a  landlord 
who,  on  making  a  distress  for  rent,  turns  the  tenant's  wife 
out  of  possession  and  keeps  the  premises  on  which  he  has 
impounded  his  distress  (o).  It  seems,  however,  that  the 
whole  house  may  be  locked  up,  where  it  is  absolutely 
necessary  for  the  safe  keeping  of  the  goods  distrained  (p). 

Provision  for  impounding  certain  kinds  of  agricultural   Com,  straw, 
produce  was  made  by  2  Will.  &  M.  sess.  1,  c.  5,  s.  2  : —         or  hay- 

Persons  distraining  sheaves  or  cocks  of  corn,   or  corn   May  be 

,  .,  ,  .  ,  iii  impounded  in 

loose  or  m  the  straw,  or  hay  m  any  barn  or  stack  or  other-  plaxce  where 

wise  upon  any  part  of  the  land,  may  lock  up  or  detain  the  found. 

same  in  the  place  where  the  same  shall  be  found,  until  the 

same  shall  be  replevied  ;  and  in  default  of  replevying  the 

same  within  the  prescribed  time  (q)  (sect.  1  ),  may  sell  the 

same  [after  appraisement  thereof  (?•)] ;  so  as,  nevertheless, 

such  corn,  grain  or   hay  be  not  removed  by  the  person 

distraining,  to  the  damage  of  the  owner  thereof,  out  of  the 

place  where  the  same  shall  be  found  and  seized,  but  be 

kept  there  (as  impounded)  until  the  same  shall  be  replevied 

or  sold. 

(/)  See  Cox  v.  Painter,  1837,  7  C.  &  P.  767  ;  Washborn  v.  Black,  1S09, 
11  East,  405,  note  (a)  ;  Tennant  v.  Field,  1857,  8  E.  &  B.  336. 

(//()   Tennant  v.  Field,  supra. 

{,))  Per  Parke,  B.,  in  Woods  v.  Durrant,  1846,  16  M.  &  W.  at  p.  158. 

(o)  Ethenon  v.  Popplewell,  1800,  1  East,  139  ;  Smith  v.  Ashforth,  1860, 
2!)  L.  J.  Ex.  259. 

(ji)  See  16  M.  &  W.  p.  158  ;  Cox  v.  Painter,  supra. 

[q)  Infra,  p.  276. 

(r)  Infra,  p.  274. 
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Growing 
crops. 

11  Geo.  2, 
c.  19,  s.  8. 

Growing 
crops  when 
ripe,  may  be 
impounded  in 
barns  on 
farm. 


Sect.  9. 

Notice  of 
place  where 
crops  are 
deposited  to 
be  given  to 
tenant. 


Cattle. 


1  &  2  Ph.  & 
M.  c.  12. 

Cattle 
distrained 
not  to  be 
driven  out  of 


And  provision  for  impounding  growing  crops  is  made  by 
the  Distress  for  Rent  Act,  1737. 

The  landlord,  or  his  bailiff  or  other  person  empowered 
by  him,  who  has  distrained  growing  crops,  may  lay  up  the 
same  when  ripe  in  the  barns  or  other  proper  place  on  the 
premises  demised  ;  and  in  case  there  shall  be  no  barn  or 
proper  place  on  the  premises  demised,  then  in  any  other 
barn  or  proper  place  which  such  landlord  shall  hire  or 
otherwise  procure  for  that  purpose,  and  as  near  as  may  be 
to  the  premises,  and  in  convenient  time  appraise  (s),  sell  or 
otherwise  dispose  of  the  same  towards  satisfaction  of  the 
rent  for  which  such  distress  shall  have  been  taken,  and  of 
the  charges  of  such  distress,  appraisement  and  sale,  in  the 
same  manner  as  other  goods  and  chattels  may  be  seized, 
distrained  and  disposed  of ;  and  the  appraisement  thereof 
to  be  taken  when  cut,  gathered,  cured  and  made,  and  not 
before.  Notice  of  the  place  where  the  goods  and  chattels  so 
distrained  shall  be  deposited  is,  within  one  week  after  the 
depositing  thereof  in  such  place,  to  be  given  to  the  tenant 
or  left  at  the  last  place  of  his  abode  ;  and  the  tenant  can 
redeem  the  goods  on  payment  of  the  arrears  of  rent  together 
with  the  full  costs  and  charges  of  making  the  distress  and 
which  have  been  occasioned  thereby. 

Cattle  may  be  impounded  in  the  byre  or  field  where  they 
are  at  the  time  of  the  distress.  Where  the  distrainor  left 
with  the  tenant  a  note  stating  the  number  of  cattle  seized, 
and  on  the  following  morning  sent  the  tenant  a  notice  of 
the  distress,  and  that  the  distrainor  had  impounded  the 
cattle  on  the  premises,  it  was  held  that  the  impounding  was 
complete  (u).  Or  they  may,  as  under  the  former  law,  be 
driven  to  a  pound  off  the  premises,  but  the  distance  to 
which  they  may  be  driven  is  limited  by  statute. 

No  distress  of  cattle  shall  be  driven  out  of  the  hundred, 
rape,  wapentake  or  lathe  where  such  distress  shall  be  taken, 
except  to  a  pound  overt  within  the  same  shire  (x),  not  above 
three  miles  distant  from  the  place  where  the  said  distress  is 

(s)  See  infra,  p.  274. 

(u)  Thomas  v.  Harries,  1840,  1  M.  &  Gr.  695.  See  Castleman  v.  Hicks, 
1842,  Car.  &  M.  266. 

(x)  Where  there  is  a  distress  on  lands  in  two  adjoining  counties  let  in 
the  same  lease  at  an  entire  rent,  the  cattle  ought  to  be  driven  to  the 
same  pound  :   Walter  v.  llamball,  1696,  1  Ld.  Raym.  p.  54. 
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taken  (y).  No  cattle  or  other  goods  distrained  at  one  time 
shall  be  impounded  in  several  places,  whereby  the  owner  of 
such  distress  shall  be  constrained  to  sue  several  replevies  for 
the  delivery  of  the  said  distress  so  taken  at  one  time  ;  upon 
pain  every  person  offending  contrary  to  this  Act  shall  forfeit 
to  the  party  aggrieved,  for  every  such  offence,  a  hundred 
shillings  and  treble  damages. 

Impounding  in  another  county  does  not  make  the  distrainor 
a  trespasser,  but  only  subjects  him  to  the  penalty  in  the 
statute  («).  On  this  statute  only  one  single  penalty  can  be 
recovered,  though  several  persons  join  in  committing  the 
offence  (a). 

Formerly  cattle  in  an  open  pound  had  to  be  maintained 
by  the  owner  of  the  cattle  at  his  own  peril ;  but  cattle  in  a 
close  pound  by  the  person  distraining  (6).  Now,  whenever 
cattle  are  driven  off  the  premises  and  placed  in  a  pound,  the 
person  impounding  is  bound  by  12  &  13  Vict.  c.  92  (bb),  s.  5, 
to  maintain  them ;  and,  in  default  of  his  so  doing,  any 
person  may  supply  food  and  water  and  may  recover  the 
expenses  (c).  This  enactment  does  not  apply  to  the  keeper 
of  the  pound  in  which  the  animal  is  impounded  (d). 

The  person  distraining  must  not  use  the  goods  or  work 
the  cattle  he  has  impounded.  If  he  takes  an  animal  out  of 
the  place  where  it  was  originally  impounded  for  the  purpose 
of  making  an  unlawful  use  of  it,  the  owner  is  justified  in 
interfering  and  recovering  possession  of  the  animal  (e). 
Milch  cows  which  have  been  impounded  may,  however,  be 
milked  by  the  person  distraining  (/). 

If  the  condition  of  the  pound  is  such  that  it  is  unfit  to  put 
cattle  in  at  the  time  of  the  impounding,  whether  its  usual 

(y)  See  also  52  Hen.  3,  c.  4,  and  3  Edw.  1,  c.  16,  which  forbid  a  distress 
to  be  driven  out  of  the  county. 

(2)  JFoodcroft  v.  Thompson,  16S3,  3  Lev.  48  ;  Gimbart  v.  Pelah,  1748, 
2  Str.  ]  272. 

(a)  Partridge  v.  Nuylor,  1596,  Gro.  Eliz.  480  ;  E.  v.  Clark,  1777, 
2  Cowp.  p.  612. 

(b)  Co.  Litt.  47  b  ;  51  Hen.  3,  stat.  4,  expressly  empowers  the  owner 
to  feed  impounded  cattle.         (bb)  The  Cruelty  to  Animals  Act,  1849. 

(c)  And  as  to  recovery  of  expenses,  see  further  the  Cruelty  to  Animals 
Act,  1854  (17  &  18  Vict.  c.  60),  s.  1  ;  Dargan  v.  Davies,  1877,  2  Q.  B.  1). 
p.  123 ;  Layton  v.  Hurry,  1846,  8  Q.  B.  811. 

(d)  Dargan  v.  Davies,  1877,  2  Q.  B.  D.  118. 

(e)  Smith  v.  Wright,  1861,  6  H.  &  N.  821. 

(/)  See  Bagshawe  v.  Goward,  1607,  Cro.  Jac.  at  p.  148. 
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condition  be  suitable  or  not,  the  person  distraining  is 
responsible  for  injury  thereby  occasioned  to  the  animals  (g). 
But  if  they  die  in  the  pound  or  escape  without  any  default 
on  the  part  of  the  person  distraining,  he  is  not  answerable, 
and,  it  seems,  he  may  distrain  again  (//). 
Abandonment  It  is  usual  for  the  person  distraining  to  leave  a  man  in  pos- 
of  distress.  session  of  the  goods  distrained  ;  but  the  quitting  possession 
of  goods  by  the  landlord  after  he  has  distrained  them  is  not 
necessarily  an  abandonment  of  the  distress  (i).  Whether 
the  landlord  has  or  has  not  abandoned  the  distress  is  a  ques- 
tion of  fact  to  be  determined  by  a  jury  (k).  An  abandon- 
ment will  not  be  inferred  where  the  broker  is  forcibly  expelled, 
and  regains  possession  after  an  interval  of  three  weeks  (k) — 
though  in  one  case  a  delay  of  six  days  was  held  to  be  too 
long  (I) ;  or  where  the  man  in  possession,  having  quitted  the 
house  in  which  the  goods  are  impounded  in  order  to  obtain 
refreshment,  finds  on  his  return  the  door  locked  against 
him  by  the  tenant,  and  breaks  it  open  for  the  purpose  of  re- 
entering (m)  ;  or  where  the  person  distraining  has  permitted 
the  goods  of  a  stranger,  who  has  had  no  notice  of  the  distress, 
to  be  taken  off  the  premises  merely  for  a  temporary  purpose, 
and  they  are  subsequently  restored  by  the  voluntary  act  of 
the  person  who  took  them  away  (n) .  And  the  impounding 
continues  notwithstanding  that  the  man  in  possession  leaves 
the  premises  for  the  night  or  from  Saturday  to  Monday  (<<•). 
Rescue  or  Where  goods  distrained  are  withdrawn  from  the  control 

pound-breach.  0f  ^ie  distrainor  against  his  will,  a  rescue  or  pound-breach 
is  committed^).  But  it  is  no  rescue  to  retake  cattle  which 
the  distrainor  has  permitted  to  escape  {q). 

(g)  Per  Bramwell,  B.,  in  Bignell  v.  Clarke,  1860,  5  H.  &  N.  at  p.  487  ; 
Wilder  v.  Speer,  1838,  8  A.  &  E.  547. 

(h)   Vasper  v.  Eddows,  1701,  1  Salk.  248. 

(i)  Per  Wightman,  J.,  in  Bannister  v.  Hyde,  1860,  2  E.  &  E.  at  p.  631. 
See  Swann  v.  Falmouth,  1828,  8  B.  &  C.  456. 

(k)  Eldridge  v.  Stacey,  1863,  15  C.  B.  N.  S.  458,  459  ;  Bagshawes  (Lim.) 
v.  Deacon,  1898,  2  Q.  B.  173.     See  Smith  v.  Torr,  1862,  3  F.  &  F.  505 

[l)  Russell  v.  Rider,  1834,  6  C.  &  P.  416. 

(m)  Bannister  v.  Hyde,  1860,  2  E.  &  E.  627. 

\n)  Kerby  v.  Harding,  1851,  6  Ex.  234. 

(o)  Jones  v.  Beirstein,  1899,  6S  L.  J.  Q.  B.  267. 

( p)  See  Co.  Litt.  1 60  b.  As  to  pound-breach  by  sale  of  goods  under 
distress,  see  Iredale  v.  Kendall,  1878,  40  L.  T.  362  ;  Reddell  v.  Stowey 
1841,  2  Moo.  &  R.  358  ;  Turner  v.  Ford,  1846,  15  M.  &  W.  212,  215. 

(q)  Knowles  v.  Blake,  1829,  5  Bing.  499. 
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A  remedy  against  pound-breach  is  provided  by  statute 
as  follows : — 

Upon  any  pound-breach  or  rescue  of  goods  distrained  2  Will.  &  M. 
for  rent,  the  person  grieved  thereby  shall  recover  treble  gef^'  ' c'  ' ' 
damages,  and  (a  full  and  reasonable  indemnity  as  to  all 
costs,  charges  and  expenses  incurred  in  and  about  the 
action  (r))  against  the  offender  or  offenders  in  any  such 
rescue  or  pound-breach,  any  or  either  of  them,  or  against 
the  owner  of  the  goods  distrained,  in  case  the  same  be 
afterwards  found  to  have  come  to  his  use  or  possession  (s). 

An  action  under  this  statute  in  which  the  plaintiff  claims 
treble  damages  is  a  penal  action,  and  the  plaintiff  is  not 
entitled  to  discovery  of  documents  (t).  The  plaintiff  need 
not  show  his  right  to  distrain  (u),  and  the  action  will  lie 
without  proof  of  special  damage  (x).  Tender  of  rent  and 
costs  after  the  impounding  is  no  defence  to  the  action  (?/) . 

The  landlord  may  seize  again  the  rescued  goods  where- 
ever  he  may  happen  to  find  them,  if  he  can  do  so  without 
breach  of  the  peace,  and  upon  fresh  pursuit  (z).  If  he 
abandons  the  distress,  the  tenant  may  retake  it  without 
committing  a  rescue  (a). 

(f)  Eequisites  to  Sale  under  Distress. 

Previously  to  the  statute  2  Will.  &  M.  sess.  1,  c.  5,  goods 
seized  by  way  of  distress  could  only  be  detained  by  the  land- 
lord as  a  pledge ;  since  the  statute  they  may  either  be  sold, 
or  kept  as  a  pledge  until  they  are  replevied  or  the  arrears 
of  rent  with  expenses  are  paid. 

Where  any  goods  or  chattels  are  distrained  for  any  rent  Sale  under 
due  upon  any  lease  or  contract,  and  the  tenant  or  owner  of  BesHiVs^'l 

(r)  For  the   treble   costs   given  by  the   statute   the  Limitations   of 

Actions  and  Costs  Act,  1842  (5  &  6  Vict.  c.  97),  substitutes  the  words  in 

he  text.     See  Lawson  v.  Storey,  1694,  1  Ld.  Raym.  19.     As  to  the  effect 

of  payment  into  court  in  this  action,  see  Story  v.  Finnis,  1851,  6  Ex.  123. 

(s)  Also  under  6  &  7  Vict.  c.  30,  s.  1,  persons  guilty  of  pound-breach 
are  liable  to  a  fine  of  51.  on  conviction  before  justices. 

(t)  Jones  v.  Jones,  1889,  22  Q.  B.  D.  425  ;  though  held  otherwise  in 
Castleman  v.  Hicks,  1842,  Car.  &  M.  26(5. 

(a)  Cotsworih  v.  Betison,  1697,  1  Ld.  Raym.  104. 

(x)  Kemp  v.  Christmas,  1898,  79  L.  T.  233. 

(>j)  Firth  v.  Purvis,  1793,  5  T.  R.  432. 

(z)  Rich  v.  Woolley,  1831,  7  Bing.  651,  per  Tindal,  C.J.,  at  p.  661. 

(a)  Dod  v.  Monger,  1705,  6  Mod.  at  p.  216. 


notice. 


270  TERMS    OF    TENANCY. 

the  goods  so  distrained  shall  not,  within  five  days  (b)  next 
after  such  distress  taken,  and  notice  thereof  (with  the  cause 
of  such  taking)  left  at  the  chief  mansion  house  or  other 
most  notorious  place  on  the  premises  charged  with  the  rent 
distrained  for,  replevy  the  same  with  sufficient  security, 
then  in  such  case,  after  such  distress  and  notice  as 
aforesaid,  and  expiration  of  the  said  five  days  (b),  the  person 
distraining  shall  and  may  cause  the  goods  and  chattels 
so  distrained  to  be  appraised  (c)  by  two  (d)  -appraisers, 
"according  to  the  best  of  their  understandings,"  and  after 
such  appraisement  shall  and  may  lawfully  sell  the  goods  and 
chattels  distrained  for  the  best  price  that  can  be  got  for  the 
same,  towards  satisfaction  of  the  rent  for  which  the  said 
goods  and  chattels  shall  be  distrained,  and  of  the  charges  of 
such  distress,  appraisement  and  sale. 

The  statute  is  permissive  and  not  compulsory  (dd),  and 
no  action  lies  for  not  selling  (e). 
Inventoryand  If  it  is  intended  to  sell  the  goods  distrained,  an  inven- 
tory of  them  must  be  made,  which  should  express  clearly 
and  with  certainty  what  goods  are  taken,  and  at  the  foot  of 
the  inventory  there  must  follow  the  statutory  notice  of  the 
distress  in  writing  (/),  stating  the  cause  of  taking,  and  also, 
if  the  goods  are  distrained  under  the  Distress  for  Rent  Act, 
1737  (g),  the  place  where  they  are  lodged  or  deposited  (g). 

In  one  case  it  was  held,  though  with  reluctance,  that  an 
inventory  specifying  only  one  article,  followed  by  an  "  &c." 
and  the  words  "  and  any  other  goods  and  effects  that  may 

(b)  The  time  may  be  extended  to  fifteen  days  :  infra,  p.  276. 

(c)  Appraisement  is  now  necessary  only  where  required  by  the  tenant 
or  owner  of  the  goods  in  writing  :  infra,  p.  274. 

(d)  The  statute  contained  words  requiring  the  sheriff  or  under-sheriff" 
of  the  county  or  the  constable  of  the  parish  to  assist  in  the  distress,  and 
to  administer  the  oath  to  the  appraisers,  who  were  required  to  be  sworn. 
These  words  are  repealed,  and  no  oath  is  now  necessary  for  the  appraisers  : 
35  &  36  Vict.  c.  92,  s.  13. 

(dd)  But  as  to  corn  and  growing  crops,  see  Piggott  v.  Births,  1836, 
lM.&W.p.  448. 

(e)  Hudd  v.  Racenor,  1821,  2  Br.  &  B.  662  ;  Lear  v.  Edmonds,  1817,, 
1  B.  &  A.  157.  (/)  Wilson  v.  Nightingale,  1846,  8  Q.  B.  1034. 

((/)  11  Geo.  2,  c.  19,  s.  9.  The  inventory  and  notice  may  be  in  the 
following  forms  :  — 

An  inventory  of>the  goods  and   chattels   distrained    by   [A.    B.,  of 

■ ,   as  bailiff  of  and   for]    E.    F.,   of   ,  this  day  of  , 

18 — ,  in  and  upon  the  house  [farm]  and  premises  in  the  occupation  of 
C.  D.,  situate  at ,  in  the  parish  of ,  in  the  county  of ,  for 
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be  found  in  or  about  the  said  premises  to  pay  the  said  rent 

and  expenses  of  this  distress,"  was  sufficient  to  cover  all  the 

goods  on  the  premises  (h)  ;  but  it  is  not  safe  to  leave  the 

list  so  indefinite,  and  words  in  a  notice  purporting  to  cover 

all  goods  on  the  premises  that  might  be  required  to  satisfy 

the  rent  and  expenses  were  held  to  be  too  vague  to  justify 

the  sale  of  the  goods  of  a  stranger  which  had  been  deposited 

on  the  premises  (/). 

The  landlord  is  not  bound  by  the  statement  of  the  cause  Statement  of 

of  taking  contained  in  the  notice,  since  he  may  distrain  for  disti-esif 

one  cause  and  afterwards,  in  a  replevin  or  other  action, 

may  avow  or  justify  for  a  different  cause  (k).   Thus  if  a  person 

having  authority  to  distrain  for  rent  due  to  another  says  at 

the  time  that  he  is  distraining  for  rent  due  to  himself,  he 

may  nevertheless  justify  as  bailiff  for  the  other  (I).     It  is 

£ ,  being  the  amount  of  [one  half-year's]  rent  due  to  the  said  E.  F. 

in  respect  of  the  same  premises  on  the day  of ,  18 — . 

Goods  in  the  Dwelling-house. 

Kitchen. — One  table  [describe  similarly  the  furniture  seized  in  each  room]. 
Cattle  in  the  Fields. 

Field  called  Thorncroft. — One  white  milch   cow,  one  bay  horse,  six 
Leicester  ewes  [describe  similarly  the  cattle  seized  in  each  field]. 
Growing  Crops. 

Field  called  Holme. — About  three  acres  of  barley  [describe  similarly  the 
crops  in  each  field]. 
To  Mr.  C.  D. 

Take  notice  that  I  [as  bailiff  of  and  for  Mr.  E.  F.,  your  land- 
lord]  have   this    day  distrained,  on    the  premises   above  mentioned, 

the  goods  and  chattels  specified  in  the  above  inventory,  for  £ ,  being 

the  amount  of  [one  half-year's]  rent  due  to  [me,  or  the  said  E.  F.]  in 

respect  of  the  said  premises,  on  the day  of ,  18 — ,  [which  goods 

are  secured  upon  the  said  premises,  or,  if  removed,  are  lodged  or  deposited 

at ].     And  unless  you  pay  the  said  rent,  together  with  the  charges 

of  distraining  for  the  same,  within  five  days  (or  such  other  number  of  days 
not  exceeding  15  as  you  may  name  in  a  request  in  writing  in  that  behalf) 
from  the  service  hereof,  the  said  goods  and  chattels  will  be  sold  according 
to  law  [in  a  distress  of  growing  crops,  after  the  word  '■'■same,"  say,  the  said 
growing  crops,  when  ripe,  will  be  cut,  gathered,  cured  and  laid  up  in  the 
barn  or  other  proper  place  on  the  said  premises,  and  in  convenient  time 
sold  towards  satisfaction  of  the  said  rent,  and  of  the  charges  of  such 
distress,  according  to  law]. 

Dated,  &c.  E.  F. 

[or  A.  B.,  bailiff  of  the  said  E.  F.]. 

(h)   Wakeman  v.  Lindsey,  1850,  14  Q.  B.  625. 

\i)  Kerby  v.  Harding,  1851,  6  Ex.  234. 

(k)  Gwinnet  v.  Phillips,  1790,  3  T.  R.  643  ;  Crowther  v.  Ramsbottom, 
1798,  7  T.  B.  654,  658.  Judgment  in  Etherton  v.  Popplewell,  1800, 
1  East,  at  p.  142.     See  Phillips  v.  Whitsed,  1860,  2  E.  &  E.  804. 

(I)  JFootky  v.  Gregory,  1828,  2  Y.  &  J.  536  ;  Trent  v.  Hint,  1853,  9  Ex. 
14  ;  though  a  notice  stating  rent  to  be  due  to  a  pei'son  who  was  clerk  of 
a  corporation  was  insufficient  where  the  rent  was  clue  to  the  corporation  ; 


272 


TERMS    OF    TENANCY. 


Tender  of  rent 
and  expenses 
before  im- 
pounding. 


Tender  after 
impounding. 


not  necessary  to  specify  in  the  notice  when  the  rent  for 
which  the  distress  is  made  became  due  (m). 

The  want  of  notice  does  not  render  a  distress  invalid, 
but  if  the  person  distraining  proceeds  to  sell  the  goods 
distrained  (n),  he  will  be  liable  to  an  action  for  irregular 
distress.  The  omission  to  state  in  the  notice  that  the 
goods  are  impounded  does  not  make  the  impounding 
void  (o). 

The  inventory  and  notice  may  be  served  personally  on 
the  tenant,  notwithstanding  the  direction  of  the  statute 
that  they  shall  be  left  at  the  chief  mansion  house  or  other 
most  notorious  place  on  the  premises  (p). 

After  the  goods  have  been  seized,  but  before  they  are 
impounded,  the  tenant  may  tender  the  amount  of  rent 
actually  due,  and  the  expenses  of  the  distress,  either  to  the 
landlord  (q)  or  his  agent  or  bailiff  (r)  ;  and  after  such  tender 
it  is  illegal  to  proceed  with  the  distress,  or  to  detain  the 
goods  distrained  (.5).  A  man  left  by  the  bailiff  in  possession 
has,  however,  no  implied  authority  to  receive  a  tender  of 
the  rent  (£).  In  this  respect  a  subordinate  of  the  bailiff 
differs  from  the  bailiff  himself.  It  would  seem  that  the 
landlord  cannot  withdraw  authority  to  receive  a  tender  from 
a  bailiff  who  conducts  the  distress  without  the  personal 
intervention  of  the  landlord  («)•  A  solicitor  who  gives 
an  undertaking  to  pay  the  rent  to  the  value  of  the  goods 
distrained  renders  himself  personally  liable  (x). 

Formerly  a  tender  after  goods  had  been  impounded  did 
not  render  the  subsequent  detention  of  them  illegal,  for 
then  the  case  was  put  to  the  trial  of  the  law  to  be  there 

Strong  v.  Elliott  (Exeter  County  Court,  Serjeant  Petersdorff,  7  May,  1868, 
12  Sol.  Journ.  651). 

(m)  Moss  v.  Gallimore,  1779,  1  Doug.  279. 

(n)  Trent  v.  Hunt,  1853,  9  Ex.  14. 

(0)  Tennant  v.  Field,  1857,  8  E.  &  B.  336. 

lp)   Walter  v.  Rumbal,  1696,  1  Ld.  Kaym.  53. 

(q)  Smith  v.  Goodwin,  1833,  4  B.  &  Ad.  413. 

(r)  Hatch  v.  Hale,  1850,  15  Q.  B.  10.  See  Pilkington  v.  Hastings, 
1601,  Cro.  Eliz.  813  ;  Browne  v.  Powell,  1827,  4  Bing.  230. 

(s)  Vertue  v.  Beasley,  1831,  1  Moo.  &  R.  21  ;  Evans  v.  Elliott,  1836, 
5  A.  &  E.  142  ;  Holland  v.  Bird,  1833,  10  Bing.  15  ;  Loringv.  Warburton, 
1858,  E.  B.  &  E.  5d7. 

(t)  Boulton  v.  Reynolds,  1859,  2  E.  &  E.  369. 

(u)  Hatch  v.  Hale,  supra j  Boulton  v.  Reynolds,  supra. 

(as)  Burrell  v.  Jones,  1819,  3  B.  &  A.  47  ;  Cordery  on  Solicitors, 
3rd  ed.  p.  150. 
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determined  (y).  But  since  the  statute  2  Will.  &  M.  sess.  1, 
c.  5,  in  giving  the  right  of  sale,  at  the  same  time  gave  the 
tenant  a  period  of  five  days'  grace,  it  has  been  held  upon 
the  equity  of  the  statute  that  during  these  five  (////)  days  the 
tenant  may  make  a  tender  of  the  rent  and  expenses,  and 
so  stop  the  sale  ;  and  this  right  is  not  prevented  by  the 
impounding  of  the  goods  (z).  Now  that  the  goods  can  be 
impounded  on  the  premises,  the  distraining  and  the 
impounding  are  usually  very  nearly,  if  not  quite,  con- 
current (a). 

It  appears  that  a  landlord  who,  after  accepting  a  tender, 
still  remains  in  possession  of  the  goods,  is  not  liable  in 
trespass  (b),  unless  he  actually  interferes  with  them,  as  by 
removing  them  from  the  premises  (c).  But  if  he  refuses  to 
deliver  up  the  goods  to  the  tenant,  he  will  be  liable  in 
trover  for  the  conversion  (b) . 

When  a  lodger  has  served  the  declaration  and  inventory    Tender  by 
required  by  34  &  35  Vict.  c.  79  (d),  s.  1,  a  tender  by  him  to  lo<1-('r- 
the  superior  landlord  or  his  bailiff  of  the  rent  due  to  the 
lodger's  immediate  landlord,  at  any  time  before  the  goods 
distrained  have  been  actually  sold  («),  will  render  any  further 
proceedings  in  the  distress  as  to  the  lodger's  goods  illegal  (/). 

In  the  case  of  a  distress  upon  a  holding  to  which  the  Tender  by 
Agricultural  Holdings  Act,  1883,  applies  (g),  a  tender  by  the  ^tedcattle 
owner  of  live  stock  taken  in  by  the  tenant  to  agist,  at  any 
time  before  such  live  stock  is  sold  under  the  distress,  of  the 
price  agreed  to  be  paid  for  the  feeding,  or  of  the  amount  of 
such  price  remaining  unpaid  to  the  tenant,  will  render  any 
further  proceedings  in  the  distress  as  regards  such  live 
stock  illegal  (h): 

(>l)  Six  Carpenters'  Case,  1611,8  Rep.  p.  147.  See  Laid  v.  Thomas, 
1840,  12  A.  &  E.  117  ;  Tennant  v.  Field,  1857,  8  E.  &  B.  336  ;  Thomas 
v.  Harries,  1840,  1  M.  &  Gr.  695.         (ij;/)  Now  fifteen  ;  infra,  p.  276. 

(z)  Johnson  v.  Upham,  1859,  2  E.  &  E.  250;  overruling  Ellis  v. 
Taylor,  1841,  8  M.  &  W.  415. 

(a)  Johnson  v.  Upham,  supra. 

\b)   West  v.  Nibhs.  1847,  4  C.  B.  172. 

(c)  Vertue  v.  Beasley,  1831,  1  Moo.  &  R.  21. 

(d)  The  Lodgers'  Goods  Protection  Act,  1871,  supra,  p.  241. 

(e)  Or  before  the  date  at  which  they  could  be  lawfully  sold :  Sharp 
v.  Foa-le,  1884,  12  Q.  B.  D.  385. 

(/)  As  to  the  remedy  of  the  lodger  against  the  superior  landlord,  see 
supra,  p.  242. 

(g)  46  &  47  Vict,  c.  61,  s.  54  ;  infra,  p.  502. 
(Ji)  lb.  s.  45  ;  supra,  p.  240. 

L.T.  T 
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Tender 
must  be 
unconditional. 


Tender  on 
distress  of 
growing 
crops. 

11  Geo.  2, 
c.  11),  s.  9. 


On  payment 

or  tender  of 
rent  and  cost:- 
before  crops 
are  cut. 
distress  to 
cease. 


Appraisement 

abolished 
save  where. 
expressly 
called  for. 


In  order  to  constitute  a  legal  tender  it  is  necessary  that 
the  sum  actually  due  for  rent  and  expenses  of  the  distress 
should  be  unconditionally  offered  to  the  landlord  (/),  and 
the  tenant  cannot  require  the  landlord  to  admit  that  no 
more  is  due  than  the  amount  of  the  tender  (k).  But  the 
tenant  need  not  himself  admit  that  the  sum  tendered  is 
due,  and  a  tender  is  good  though  made  under  protest  (/). 
Where  the  tenant  in  making  the  tender  said,  "Here  is 
your  quarter's  rent,"  it  was  held  that  this  did  not  require 
the  landlord  to  make  any  admission  of  the  amount  due  as 
a  condition  of  receiving  the  money,  and  hence  the  tender 
was  good  (;»)• 

In  the  case  of  growing  crops  a  tender  may,  under  the 
Distress  for  Rent  Act,  1737,  be  made  at  any  time  before 
the  crops  are  cut : — 

If  after  any  distress  for  arrears  of  rent  taken  of  corn, 
grass,  hops,  roots,  fruits,  pulse  or  other  product  which 
shall  be  growing,  and  at  any  time  before  the  same  shall 
be  ripe  and  cut,  cured  or  gathered,  the  tenant,  his  executors, 
administrators  or  assigns,  shall  pay  or  cause  to  be  paid  to 
the  landlord,  or  to  the  steward  or  other  person  usually 
employed  to  receive  the  rent  of  such  landlord,  the  whole 
rent  which  shall  be  then  in  arrear,  together  with  the  full 
costs  and  charges  of  making  such  distress,  then  upon 
such  payment  or  lawful  tender  thereof  actually  made, 
whereby  the  end  of  such  distress  will  be  fully  answered, 
the  same  shall  cease,  and  the  corn,  &c,  so  distrained  shall 
be  delivered  up  to  the  tenant,  his  executors,  administrators 
or  assigns. 

So  much  of  the  statute  2  Will.  &  M.  sess.  1,  c.  5,  as 
requires  appraisement  before  sale  of  the  goods  distrained 
is  repealed  (n),  except  in  cases  where  the  tenant  or  owner 
of  the  goods  and  chattels  by  writing  requires  such  appraise- 
ment to  be  made,  and  the  landlord  may,  except  as  aforesaid, 
sell  the  goods  and  chattels  distrained  without  causing  them 

(i)  See  Finch  v.  Miller,  1848,  5  C.  B.  428. 

(k)  Bowen  v.  Owen,  1847, 11  Q.  B.  130. 

(1)  Manning  v.  Lunn,  1845,  2  C.  &  K.  13. 
1892,  1  Ch.  1. 

(m)  Jones  v.  Bridgman,  1879,  39  L  T.  500 
v.  Thorley,  1838,  8  C.  &  P.  573. 

(n)  Law  of  Distress  Amendment  Act,  1888  (51  &  52  Vict.  c.  21),  s.  5 


Cf.  Greenwood  v.  Sutcliffe, 
overruling  M.  of  Hastings 
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to  be  previously  appraised.  The  costs  and  expenses  of 
appraisement,  when  required  by  the  tenant  or  owner,  are  to 
be  borne  and  paid  by  him. 

Appraisement,  therefore,  now  takes  place  only  when  the 
tenant  or  owner  of  the  chattels  makes  a  requisition  for  it 
in  writing.  The  appraisers  need  not  be  sworn,  but  two 
appraisers  are  necessary,  even  though  the  rent  distrained 
for  does  not  exceed  20/.  (o). 

The  appraisers  must  be  reasonably  competent,  but  need 
not  be  professional  appraisers  (/>).  The  landlord  or  his  bailiff 
must  not  appraise  the  goods  (q),  and  a  sale  is  irregular  if 
an  appraiser  has  acted  as  an  agent  for  the  landlord  in  the 
distress  (r).  The  appraisement  of  growing  crops  distrained 
under  the  Distress  for  Rent  Act,  1737  (?•/•),  s.  8,  must  not 
be  taken  before  the  crops  are  cut  and  gathered  (s). 

Having  valued  the  goods,  the  appraisers  usually  indorse 
on  a  copy  of  the  inventory  a  memorandum  of  their  appraise- 
ment, which  must  be  duly  stamped  (t).  The  duty  on 
appraisements  (u)  is  as  follows  : — 

Where  the  amount  of  the  appraisement  does  not    £ 

exceed  51. 

Where  the  amount  of  the  appraisement — 

Exceeds  51.  and  does  not  exceed  10/.   . 

„         10  „  „  20      . 

20  „  „  30      . 

30  „  „  40      . 

40  „  „  50      . 

50  „  „  100      . 

„       100  „  „  200     . 

„       200  „  „  500      . 

„       500 

(o)  Allen  v.  Flicker,  1839,  10  A.  &  E.  (540  :  overruling  Fletcher  v. 
Saunders,  1834,  1  Moo.  &  Rob.  375  ;  cf.  57  Geo.  3,  c.  93,  Schedule. 

(p)  Roden  v.  Eyton,  1848,  6  C.  B.  427. 

{q)  Andrews  v.  Russell,  1786,  Bull.  N.  P.  81  d  ;  Westwood  v.  Cowne 
1816,  1  Stark.  172  ;  Lyon  v.  IVeldon,  1824,  2  Bing.  334. 

(r)  Roche  v.  Hills,  1887,  3  T.  L.  R.  298. 

(rr)  11  Geo.  2,  c.  19. 

(s)  See  supra,  p.  266. 

(t)  Form  of  Appraisement  to  be  indorsed  on  Inventory. 

We,  the  undersigned  G.  H.  and  J.  K.,  according  to  the  best  of  our 
understandings,  having  viewed  the  goods  and  chattels  specified  in  the 

within-written  inventory,  do   appraise  the  same  at  the  sum  of  

pounds. 

As  witness  our  hands  this day  of ,  18 — . 


£ 

s. 

d. 

0 

0 

3 

0 

0 

6 

0 

1 

0 

0 

1 

6 

0 

2 

0 

0 

2 

6 

0 

5 

0 

0 

10 

0 

0 

15 

0 

1 

0 

0 

(u)  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  24  ;  Schednl 


G.  H. 
J.  K. 
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(g)  Sale  under  the  Distress. 

Time  for  Under  the  statute  2  Will.  &  M.  sess.  1,  c.  5,  the  person 

replevy.  distraining  must  allow  the  tenant  or  owner  of  the  goods 

five  days  after  the  distress  is  taken  wherein  he  may  either 
tender  the  rent  and  costs  of  distress  or  replevy  the  goods, 
and  on  the  expiration  of  this  period  he  may  proceed  to 
sell  (r).  The  tenant's  right  to  replevy  continues  up  to  the 
time  of  sale,  and  is  not  stopped  by  removal  or  appraise- 
ment^). It  has  been  held  that  the  tenant  is  entitled  to 
five  clear  days — that  is,  five  times  twenty-four  hours — and 
where  the  distress  was  taken  on  Friday  at  2  p.m.  a  sale  at  11 
in  the  morning  of  the  following  Wednesday  was  wrong  (z). 
But  the  correct  mode  of  reckoning  is  to  exclude  altogether 
the  day  of  seizure,  and  then  allow  five  more  clear  days  (a) ; 
so  that  in  the  case  just  mentioned  the  sale  should  have 
been  postponed  till  the  Thursday. 
Extension  to  The  Law  of  Distress  Amendment  Act,  1888,  by  sect.  6, 
fifteen  days.     provi^es  as  follows  for  the  extension  of  the  period  of  five 

days  to  fifteen  on  the  written  request  of  the  tenant : — 
:»i  &  :>2  V  ct.  The  period  of  five  days  provided  in  the  statute  2  Will.  &  M. 
c.  21.  s.  6.  segg^  ^  c>  ^  within  which  the  tenant  or  owner  of  goods 
and  chattels  distrained  may  replevy  the  same,  shall  be 
extended  to  a  period  of  not  more  than  fifteen  days  if  the 
tenant  or  such  owner  make  a  request  in  writing  in  that 
behalf  to  the  landlord  or  other  person  levying  the  distress  (c), 
and  also  give  security  for  any  additional  cost  that  may  be 
occasioned   by  such  extension  of  time :   provided  that  the 

(./■)  The  county  court  register  sin  mid  be  searched  to  see  that  the  goods 
have  not  been  replevied. 

(>l)  Jacob  v.  King,  1814,  5  Taunt.  451. 

(::)  Harper  v.  Tamell,  1833,  6  C.  &  P.  166. 

(a)  Robinson  v.  Waddington,  1849,  13  Q.  B.  753. 

(c)  The  following  is  a  form  of  request : — 

To  Mr.  A.  B.  [landlord  or  person  levying  the  distress']. 

I  hereby  request  you  to  extend  the  period  within  which  I  may  replevy 

the  goods  and  chattels  which  you  have  distrained  at  the Farm,  in 

the  parish  of ,  in  the  county  of  ,  to  a  period  of  [specify  the 

number  of  days,  not  exceeding  fifteen  days].     And  I  hereby  give  you  notice 
that  I  propose  as  sureties  for  any  additional  costs  that  may  be  occasioned 

by  such  extension  of  time  Mr.  C.  1).,  of ,  in  the  county  of , 

farmer,  and  Mr.  E.  F.,  of ,  in  the  county  of ,  gentleman. 

Dated  the day  of ,  18—. 

G.  H.  [tenant  or  owner  of  the  goods  distrained]. 
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landlord  or  person  levying  the  distress  may,  at  the  written 
request,  or  with  the  written  consent,  of  the  tenant  or  such 
owner  as  aforesaid,  sell  the  goods  and  chattels  distrained,  or 
part  of  them,  at  any  time  before  the  expiration  of  such 
extended  period  as  aforesaid. 

If  the  goods  are  not  sold  for  the  best  price,  the  tenant  Price- 
may  bring  an  action  against  the  landlord,  and  go  into 
evidence  to  show,  for  instance,  that  they  were  allowed  to 
stand  in  the  rain,  and  were  improperly  lotted  (d)  ;  but 
goods  sold  at  the  appraised  value  are  presumed  to  have 
been  sold  for  the  best  price  (e).  It  seems  that  there  is  no  Order  of  sale. 
order  required  by  law  to  be  observed  in  the  sale  of  goods 
under  a  distress.  If  the  landlord  distrains,  among  other 
goods,  his  tenant's  cattle  and  beasts  of  the  plough  (/),  he  is 
not  bound  to  sell  the  other  goods  first  ;  and  although  it 
turns  out  after  the  sale  (judging  by  the  result)  that  there 
would  have  been  sufficient  to  satisfy  the  rent  and  expenses 
without  selling  the  cattle,  the  distress  is  not  thereby  proved  to 
be  illegal,  if  there  was  ground  for  supposing,  from  the  appraise- 
ment of  competent  persons,  made  at  the  time  of  the  seizure, 
that,  without  taking  the  cattle,  the  amount  of  the  rent  and 
expenses  would  not  be  realized  (g).  Where  the  goods  of  a 
lodger  are  distrained  together  with  the  goods  of  the  tenant, 
and  are  sold  first,  after  notice  from  the  lodger,  and  the 
tenant's  goods  turn  out  to  be  sufficient  to  satisfy  the  rent 
and  charges,  the  lodger  is  entitled  to  sue  for  an  excessive 
distress  (h). 

A  landlord  cannot  impose  on  the  sale  of  goods  under  a  Sale  must  not 
distress  any  conditions  which  must  necessarily  prevent  the  condition. 
goods  from  being  sold  at  the  best  price  which  can  be  got  (i). 
Hence  a  landlord  who  has  distrained  hay  and  straw  pro- 
hibited by  covenant  from  being  carried  off  the  premises 
will  render  himself  liable  to  an  action  for  not  selling  at  the 
best  price,  if  he  sells  such  distress  subject  to  a  condition 
that  the  purchaser  shall  consume  it  on  the  premises,  by 

(d)  Poynter  v.  Buckley,  1833,  5  C.  &  P.  512. 

(e)  Walt  a-  v.  Rvmhall,  1696,  1  Ld.  Raym.  at  p.  55. 
(/)  See  supra,  p.  240. 

(cj)  .Tenner  v.  Yolland,  1818,  6  Price,  3. 

(h)   Wilkinson  v.  Ibbett,  1860,  2  F.  &  F.  3()()  ;  and  as  to  lodgers'  goods, 
see  supra,  p.  241. 

(i)  Hani-ins  v.  Walrond,  1876,  1  C.  P.  D.  280,  p.  282. 
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reason  whereof  it  produces  less  than  the  usual  price  (fc). 
The  Sale  of  Farming  Stock  Act,  1816  (/),  prohibiting 
in  various  cases  the  sale  of  crops  in  any  other  manner 
than  the  tenant  could  have  sold  them,  does  not  apply  to 
the  sale  by  a  landlord  of  a  distress  (m). 
Entry  by  A  licence  is  not  implied  by  law  to  the  purchaser  of  goods 

purchaser.  under  a  distress  to  enter  upon  the  tenant's  premises  and 
take  them  away,  though  they  may  have  remained  there  with 
the  tenant's  consent  (n).  But  it  has  been  held  that  where 
by  the  conditions  of  sale  of  goods  under  a  distress,  to  which 
conditions  the  tenant  was  a  party,  the  buyer  was  to  be 
allowed  to  enter  and  take  the  goods,  the  tenant  could  not, 
after  the  sale,  revoke  the  licence  (o). 
where  sale  The  Law  of  Distress  Amendment  Act,  1888  (j>),  provides, 

may  be  made.  by  gecL  ^  that  for  ^  pUrp0Ses  of  sale  the  goods  and  chattels 
distrained  shall,  at  the  request  in  writing  of  the  tenant  or 
owner  of  such  goods  and  chattels  (q),  be  removed  to  a 
public  auction  room  or  to  some  other  fit  and  proper  place 
specified  in  such  request,  and  be  there  sold.  The  costs  and 
expenses  attending  any  such  removal,  and  any  damage  to 
the  goods  and  chattels  arising  therefrom,  are  to  be  borne 
and  paid  by  the  person  requesting  the  removal. 

Subject  to  the  above  enactment,  the  sale  may,  in  general, 

be  made  either  upon  the  demised  premises,  if  the  goods  are 

impounded  there,  or  at  any  other  place.     But  corn,  grain 

Stat.  2  Will,  k  or  hay  (r)  must  not  be  "  removed  by  the  person  or  persons 

M.^sess.  i,c.o.  jistraining,  to  the  damage  of  the  owner  thereof,  out  of  the 

(/.■)  Hawkins  v.  Walrond,  1876,  1  C.  P.  D.  280  ;  Ridgway  v.  Stafford, 
1851,  6  Ex.  404;  Jonesv.  Hamp,  1840,  cited  in  10  M.  &  W.  710.  See 
Roden  v.  Eyton,  1848,  6  C.  B.  427  ;  Frusher  v.  Lee,  18-12,  10  M.  &  W. 
709.    Abheijv.  Fetch,  1841,  8  M.  &  W.  41i),  contra,  it  overruled. 

(I)  56  Geo.  3,  c.  50  ;  infra,  p.  350.       (m)  Hawkins  v.  Walrond,  supra. 

(n)  Williams  v.  Morris,  1841,  8  M.  &  W.  488.  But  a  statutory  right 
exists  under  11  Geo.  2,  c.  19,  s.  10,  supra,  p.  264. 

(o)   Wood  v.  Marley,  1839,  11  A.  &  E.  34.     But  see  8  M.  &  W.  p.  493. 

(p)  51  &  52  Vict.  c.  21. 

((/)  The  following  is  a  form  of  request  :— 
To  Mr.  A.  B.  [landlord'  or  person  levying  the  distress]. 

I  hereby  request  you  to  remove  the  goods  and  chattels  distrained  by 

you  at  the Farm,  in  the  parish  of ,  in  the  county  of ,  to  a 

public  auction  room  [or,  if  desired,  specify  tome  fit  and  proper  place]  tor 
the  purposes  of  sale. 

Dated  the  day  of ,  18—. 

C.  1).  [tenant  or  owner  of  the  goods  distrained] 

(r)  See  supra,  p.  26">. 
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place  where  the  same  shall  be  found  and  seized,  but  be  Corn, &c, not 
kept  there,  as  impounded,  until  the  same  shall  be  replevied  r,,bciemoved 
or  sold." 

Until  the  goods  distrained  are  sold,  the  property  in  them  Property 
remains  in  the  tenant  (s),  subject  to  the  right  of  the  land- 
lord to  detain  or  sell  them.  It  has  been  said  that  the 
person  distraining  does  not  acquire  even  the  possession  of 
the  cattle  or  things  distrained,  since  they  are  in  the  custody 
of  the  law  (t).  But  though  this  may  be  doubted,  the  right 
of  possession  according  to  the  ordinary  rule  attaches  to  the 
right  of  property,  and  if  the  landlord  loses  control  of  the 
goods  and  does  not  forthwith  recapture  them,  the  real 
owner  may  maintain  trover  for  them  («.). 

Where  the  goods  distrained  are  of  small  value,  the 
appraisers  sometimes  take  them  at  their  own  valuation,  a 
receipt  written  at  the  foot  of  the  inventory  being  considered 
a  sufficient  discharge  (#).  But  this  practice  is  so  obviously 
unjust  to  the  tenant  that  it  should  not  be  adopted  in  any 
case  where  the  goods  can  be  profitably  disposed  of  by 
public  auction.  The  landlord  must  not  take  the  goods  at 
the  appraised  value.  If  he  does,  the  transaction  will  not 
be  considered  as  a  sale,  and  the  property  in  the  goods  will 
not  be  divested  from  the  tenant  or  owner  (y)  ;  •  unless 
they  belong  to  the  tenant,  and  are  so  taken  with  his 
consent  (z). 

The  sale  cannot  be  made  before  the  expiration  of  five  When  sale 
clear  days  of  the  seizure,  or  of  the  extended  period  of  fifteen  may  be  nia(lc 
days  under  sect.  6  of  the  Law  of  Distress  Amendment 
Act,  1888(a).  If  it  is  made  before  the  expiration  of 
whichever  period  is  applicable,  and  actual  damage  is  thereby 
occasioned  to  the  tenant,  he  niay  maintain  an  action  against 
the  landlord  (b)  ;  but  the  tenant  is  not  entitled  to  a  verdict 
unless  he  proves  actual  damage  (6).     It  is  lawful  for  the 

(s)  King  v.  England,  1864,  4  B.  &  S.  782  ;  Turner  v.  Ford,  184(5, 
15  M.  &  W.  212  ;  Iredale  v.  Kendall,  1878,  40  L.  T.  362.  See  Moore  v. 
Pyrke,  1809,  11  East,  52. 

(f)  /.'.  v.  Cotton,  1751,  Parker,  at  p.  121. 

(»/)  Turner  v.  Ford,  1846,  15  M.  &  \Y.  212. 

(./)  Cf.  Bullen  on  Distress,  2nd  ed.  193. 

(//)  King  v.  England,  1864,  4  B.  &  S.  782. 
•)  See  judgment  uf  Blackburn,  J.,  4  B.  &  S.  p.  986.     (a)  Supra,  p.  276. 

{!>)  Lucas  v.  Tarleton,  1858,  3  H.  &  N.  116  ;  Rodgers  v.  Parker,  1856, 
18  C.  B.  112  ;  infra,  p.  291. 
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landlord,  and  those  acting  under  him,  to  remain  more  than 
the  five  days  or  fifteen  days  on  the  premises  for  the  purpose 
of  selling  the  goods  distrained  (<■).  If,  however,  the  sale  is 
not  made,  or  the  goods  are  not  removed  from  the  premises, 
within  a  reasonable  time  (c)  after  the  expiration  of  the  rive 
or  fifteen  days,  the  landlord  will  be  liable  to  an  action  of 
trespass  by  the  tenant  (d),  at  any  rate,  if  he  removes  the 
goods  after  that  time  (e).  It  must  be  left  to  the  jury  to  say 
what  is  a  reasonable  time  ;  in  one  case,  where  the  distress 
was  made  on  April  14th,  and  the  sale  on  April  27th,  the 
jury  found  that  the  sale  was  made  within  a  reasonable 
time  (c).  A  lodger  may  maintain  this  action  against  the 
superior  landlord  (  /' ) . 
Postponement  The  sale  is  often  postponed  at  the  request  of  the  tenant  (<j), 
of  sale.  from  whom  the  landlord  should  invariably  obtain  a  written 

consent  to  his  remaining  on  the  premises  (h).  But  a 
payment  of  broker's  charges  to  postpone  the  sale  is  not 
voluntary,  and,  if  they  are  irregular,  an  action  will  lie  to 
recover  the  amount  (i).  The  tenant  does  not  by  making 
an  arrangement  as  to  the  sale  waive  his  right  of  action  for 
an  excessive  distress  (k).  An  undertaking  for  the  continu- 
ance of  the  distress  if  the  landlord  consents  not  to  sell  does 
not  require  a  stamp  (I).  The  request  of  the  tenant  will 
justify  the  landlord  in  detaining  the  goods  of  a  lodger  upon 
the  premises  beyond  the  proper  time  of  selling,  if  he  did 

(c)  Pitt  v.  Shew,  1821,  4  B.  &  A.  208. 

(d)  Griffin  v.  Scott,  1727,  2  Ld.  Eayin.  1424. 

(c)   Winterbourne  v.  Morgan,  1809,  11  East,  395. 

(/)  Sharp  v.  Fowle,  1884,  12  Q.  B.  D.  385. 

(g)  See  Harrison  v.  Barry,  1819,  7  Price,  690  ;  FisJier  v.  Algar,  1826, 
2  C.  &  P.  374. 

(h)   Form  of  Consent. 
To  [Mr.  A.  B..  bailiff  of]  Mr.  E.  F. 

I  hereby  consent  that  you  shall  remain  in  possession  of  the  goods  and 
chattels  which  you  have  distrained  for  rent  upon  the  premises  in  my 
occupation,  and  shall  keep  the  said  goods  and  chattels  in  the  place  where 

they  are  now  impounded  for  the  space  of days  from  the  date  hereof, 

in  order  to  enable  me  to  discharge  the  said  rent  and  costs  of  the  distress. 
And  I  hereby  agree  that  the  expenses  of  keeping  possession  of  the  said 
goods  and  chattels  tor  the  space  aforesaid  shall  be  deemed  to  be  part 
of  the  charges  of  the  said  distress,  and  shall  be  recoverable  as  such. 

Witness  my  hand  this day  of ,  18—. 

C.  D. 

(i)  Hills  v.  Street,  1828,  5  Bins:.  37. 

(/,-)   Willoughby  v.  Backhouse,  1824,  2  B.  &  C.  821. 

{I)  Fishwich  v.  Mil i)es,  1850,  4  Ex.  825. 
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not  know  which  were  the  goods  of  the  lodger  and  which 
were  those  of  the  tenant  (in). 

Standing  corn  and  growing  crops  cannot  legally  he  sold  Growing 
until  they  are  ripe  (it),  and  until  they  are  ripe  the  tenant  u"l's- 
may  tender  the  rent.  And  though  they  are  meant  to  he 
included  in  a  sale,  there  is  in  fact  no  sale,  and,  so  far  as 
this  goes,  no  cause  of  action  (o).  Hence,  if  no  damage  has 
been  sustained  by  the  premature  sale,  the  tenant  cannot 
recover  even  nominal  damages  (/>). 

Under  the  stat.  2  Will.  &  M.  sess.  1,  c.  5,  s.  2,  the  Surplus 
surplus  proceeds  of  sale,  if  any — that  is,  what  remained  salT^''*0* 
after  payment  of  the  rent  and  the  reasonable  charges  of  the 
distress  (q) — were  to  be  left  in  the  hands  of  the  sheriff,  under- 
sheriff,  or  constable  assisting  at  the  sale,  for  the  owner's  use. 
If  the  surplus  was  not  left  in  the  hands  of  the  officer,  the 
remedy  of  the  tenant  was  not  for  money  had  and  received, 
but  by  an  action  on  the  case  for  not  dealing  with  the 
surplus  according  to  the  statute  (r) .  Now  that  the  assistance 
of  the  above  officers  is  no  longer  necessary  (s),  the  proper 
course  is  for  the  distrainor  to  pay  the  surplus  proceeds  to 
the  tenant  direct.  If  the  goods  have  been  removed,  any 
surplus  unsold  should  be  returned  to  the  premises  from 
which  they  were  taken  (t). 

A  sham  distress  to  defraud  an  execution  creditor  is  good 
as  between  landlord  and  tenant,  and  the  tenant  cannot 
recover  the  proceeds  of  sale  (u) . 

(h)  Costs  of  Distress. 

By  stat.  57  Geo.  3,  c.  93  (r),  s.  1,  the  costs  of  distresses  Fees  under 
under   20/.   were   limited   to   the   scale   contained  in    the   Tjl^f^w 
schedule  to  the  Act ;  and  by  sect.  2,  in  the  case  of  excessive  1*88. 
charges  being  made,  the  party  aggrieved  could  obtain  from 
a  justice  of  the  peace  an  order  for  payment  of  treble  the 

(m)  Fisher  v.  Algar,  1826,  2  C.  &  P.  374. 
(n)  11  Geo.  2,  c.  19,  s.  8  ;  supra,  p.  266. 
(o)  Owen  v.  Legh,  1820,  3  B.  &  A.  470. 

(p)  Rodgers  v.  Parker,  1856, 18  C.  B.  112.     See  Proudlove  v.  Twemlow, 
1833,  1  Cr.  &  M.  326,  as  explained  in  Rodgers  v.  Parker. 
(q)  Lyon  v.  Tomkies,  1836,  1  M.  &  W.  603. 

(/•)    Yates  v.  Eastwood,  1851,  6  Ex.  805.         (s)  Supra,  p.  270,  note  (d). 
(t)  Evans  v.  Wright,  1857,  2  H.  &  N.  527. 
(u)  Sims  v.  Tuffs,  1834,  6  C.  &  P.  207. 
(v)  The  Distress  (Costs)  Act,  1817. 
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amount  of  the  monej's  unlawfully  taken,  together  with  full 
costs.  These  enactments,  though  not  repealed,  are  practi- 
cally superseded  by  the  table  of  fees,  charges,  and  expenses 
appended  to  the  Distress  for  Rent  Rules,  1888  (x).  Every 
bailiff  levying  a  distress  is  bound,  on  the  request  of  the 
tenant,  to  produce  to  him  his  certificate  and  a  copy  of  his 
charges.  A  landlord  who  does  not  personally  interfere  in 
the  distress  is  not  liable  for  a  breach  of  this  requirement  (?/). 
The  charge  authorized  by  1  &  2  Ph.  &  M.  c.  12,  s.  2,  for 
keeping  the  chattels  distrained  in  a  public  pound  (z),  could 
not  now,  it  seems,  be  added  to  the  charges  in  the  table. 

(i)  Remedies  for  Illegal  Distresses. 

instances  of         A  distress  is  illegal  in  the  following  cases  : — Where  no 
illegal  rent   for  which    a    distress   can   be   made    is  due   and   in 

arrear  (a)  ;  where  no  tenancy  exists  between  the  owner  of 
the  goods  and  the  person  distraining  (l>)  ;  where  a  valid 
tender  of  the  rent  due  has  been  made  before  seizure  (r)  ; 
where  the  distress  is  made  before  sunrise  or  after  sunset  (d); 
where  an  unlawful  entry  is  made  (V)  ;  where  goods  are 
seized  which  are  privileged  from  distress  (/) ,  or  which  are 
not  upon  the  demised  premises  {g)  ;  where  a  second  distress 
is  vexatiously  made  for  rent  previously  distrained  for  (//). 
The  remedies  for  an  illegal  distress  are  by  (1)  rescue; 
(2)  replevin  ;  and  (3)  action. 

(x)  The  percentage  "  for  levying  distress  "  goes  to  the  bailiff  :  Phillipps 
v.  Bees,  1889,  24  Q.  B.  D.  17.  "The  charge  tor  "man  in  possession  "can 
only  be  made  where  the  actual  possession  continues  ;  it  is  not  justified 
by  "  walking  possession":  Lumsden  v.  Burnett,  1898,  2  Q.  B.  177; 
Buncombe  v.  Hicks  (referred  to,  42  Sol.  Journ.  p.  393).  It  is  improper 
tn  incur  the  expense  of  a  man  in  possession  where  growing  crops  are 
distrained  ;  it  is  sufficient  to  put  up  a  public  notice  :  Ex  parte  Arnison, 
1868,  L.  R.  3  Ex.  56.  If  the  rent  is  paid  and  the  landlord  withdraws, 
the  bailiff  cannot  sell  to  raise  money  for  bis  fees:  Harding  v.  Hall, 
1866,  14  L.  T.  410. 

((/)  See  Hart  v.  Leach,  1836,  1  M.  &  W.  560,  decided  on  57  Geo.  3,  c.  93. 

(:.     See  Child  v.  Chamberlain,  1834,  5  B.  &  Ad.  p.  1051. 

(a)  See  Lockier  v.  Paterson,  1844,  1  C.  &  K.  271  ;  supra,  pp.  219,  222  ; 
infra,  p.  288. 

(b)  Supra,  p.  222.     See  Yates  v.  Tearle,  1844,  6  Q.  B.  282. 

(c)  Supra,  p.  257.  A  tender  of  rent  and  expenses  after  seizure,  but 
before  impounding,  renders  the  subsequent  detention  of  the  goods  illegal: 
supra,  p.  272. 

(i/)  Supra,  p.  251. 

(e)  Attack  v.  Bramwell,  1863,  3  B.  &  S.  520  ;  supra,  p.  257. 

(./')  Supra,  pp.  230—243.        (;/)  Supra,  p.  243.         (h)  Supra,  p.  262. 


RENT.  283 


Rescue. 


In  the  above  cases  the  tenant  may  lawfully  rescue  the    Rescue. 
goods,    or   take   them   out   of    the    hands    of    the   person 
distraining,    at   any   time    before  they  are    impounded  (?'), 
provided  this  can  be  done  without  occasioning  a  breach  of 
the  peace. 

Replevin. 

The  tenant  may  obtain  restitution  of  goods  wrongfully  Replevin. 
taken  out  of  his  possession  under  an  illegal  distress  by  suing 
out  a  replevin,  which  he  may  do  at  any  time  before  the 
goods  distrained  are  sold,  although  they  may  have  been 
removed  from  the  demised  premises  or  appraised  (/.)  ;  and 
replevin  also  lies  for  detaining  the  goods  after  tender  and 
before  impounding  (/). 

Beplevin  is  a  procedure  in  which  the  owner  of  the  goods 
upon  application,  formerly  to  the  sheriff,  and  now  to  the 
bailiff  of  the  county  court  in  the  district  of  which  the 
distress  was  taken,  and  upon  finding  sufficient  security 
for  the  alleged  rent  and  the  costs,  obtains  redelivery  of  the 
goods,  and  then  tries  the  right  of  the  landlord  to  distrain 
in  an  action  (m).  The  term  "  replevin  "  is  applied  both  to 
the  redelivery  of  the  goods  and  to  the  action  in  which  the 
right  is  tried. 

The  procedure  is  applicable  only  when  the  distress  is  For  replevin 
altogether  wrongful,  as  where  no  rent  whatever  is  due,  or  be  wrongful, 
where  all  arrears  had  been  sufficiently  tendered  beforehand. 
If  anything  is  in  arrear,  so  that  the  distress  is  not  wholly 
tortious,  and  the  injury  is  an  excessive  seizure  or  some 
irregularity  in  the  distress,  the  remedy  is  by  an  action  and 
not  by  replevin  (n).  Moreover,  replevin  lies  only  for  what 
may  by  law  be   distrained  (o),    and   it    is    not   applicable, 

(i)  Per  Brarawell,  B.,  1859,  in  Keen  v.  Priest,  4  H.  &  N.  at  p.  240. 
See  Co.  Litt.  160  b;  Bevil's  Case,  1583,  4  Rep.  p.  11  b;  Cotsworth  v. 
Betisov,  1697,  1  Ld.  Raym.  104. 

(/.•)  Jacob  v.  King,  1814,  5  Taunt.  451. 

\l)  Fran*  v.  FJliott,  1836,  5  A.  &  E.  142. 

(m)  See  Bullen  on  Distress,  p.  277  ;  Co.  Litt.  14f>  b  ;  and  as  to  nature 
of  replevin,  see  judgment  of  Coleridge,  J.,  in  Mennie  v.  Blake,  1856, 
6  E.  &  B.  842  ;  and  of  Bovill,  C.J..  in  Gibbs  v.  Cruikshanlc,  1873,  L.  B. 
8  C.  P.  454. 

(h)  Bullen  on  Distress,  278. 

(o)  Bac.  Abr.  "  Replevin  "  (F.). 
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replevin. 


Damages. 


Proceedings 
in  replevin. 


therefore,  to  cases  where  fixtures,  deeds,  or  animals  fera 
natura  are  distrained  (p).  To  prevent  a  sale  of  goods 
under  a  distress  the  notice  of  replevin  should  be  regular 
and  be  properly  served  (q). 

Replevin  is  a  personal  action  (r),  founded  upon  the  right 
of  property.  It  has  been  said  that  a  possessory  right  in 
the  plaintiff  will  not  support  the  action  (s).  But  special 
property,  such  as  that  of  a  bailee,  is  sufficient  (t),  and  either 
the  bailor  or  the  bailee  may  sue  (t).  Since  replevin  affirms 
the  right  of  property,  it  may  be  brought  by  the  executors 
of  the  tenant  on  whose  goods  the  distress  was  made  (w). 
Apparently  the  plaintiff  cannot  put  in  issue  both  the  fact  of 
the  tenancy  and  of  rent  being  in  arrear,  and  the  authority  of 
the  actual  distrainor  to  distrain  as  bailiff  (x).  A  plea  of  a 
former  distress  for  the  same  rent  without  adding  that  the 
rent  was  satisfied,  is  bad  (#). 

If  the  chattels  distrained  have  been  delivered  to  the 
plaintiff  on  the  replevin,  as  is  the  usual  practice,  the 
damages  recoverable  by  him  are  generally  confined  to  the 
expenses  of  the  replevin  bond(*).  But,  in  addition,  the 
plaintiff  is  entitled  to  recover  any  special  damage  which 
he  has  suffered  in  consequence  of  the  wrongful  taking  (a), 
including  damages  for  annoyance  and  injury  to  credit  (6)  ; 
and  after  judgment  in  replevin,  whether  special  damage  is 
recovered  or  no,  he  is  precluded  from  bringing  an  action 
of  trespass  to  the  goods,  though  not  from  bringing  an 
action  for  trespass  to  the  land  (c) . 

Formerly,  as  already  observed,  the  security  was  given  to 
the  sheriff,  but  now  the  powers  and  responsibilities  of  the 
sheriff  with  respect  to  replevin  bonds  and  replevins  have 


Q.  B. 

('•) 
(«) 
(«) 

(») 
(art 

(.'/) 

(«) 

(a) 

(6) 

(c) 
Doug 

658  ; 


Niblet  v.  Smith,  1792,  4  T.  R.  504  ;  Darby  v.  Harris,  1841,  10  L.  J. 
at  p.  295.         (r/)  See  Cuckson  v.  Winter,  1828,  2  M.  &  Ry.  313. 
Eaton  v.  Southby,  1738,  Willes,  p.  134. 
Temple-man  v.  Case,  1712,  10  Mod.  24. 
Bac.  Abr.  "  Replevin  "  (F.). 
Arundell  v.  Trevill,  1662,  1  Sid.  81. 
Trent  v.  Hunt,  1853,  9  Ex.  14. 

Hudd  v.  Ravenor,  1821,  2  Br.  &  B.  662  ;  supra,  p.  263. 
Roscoe's  Evidence,  16th  ed.  1079. 
Gibbs  v.  Cruikshank,  1873,  L.  R.  8  C.  P.  454. 
Smith  v.  En  right,  1893,  63  L.  J.  Q.  B.  220. 

Gibbs  v.  Cruikshank,  supra.  Of.  Phillips  v.  Berrytrmn,  1783,  3 
1.  286  ;  1  Selw.  N.  P.  679.  See  Pease  v.  Chaytor,  1861,  1  B.  &  S. 
3  B.  &  S.  620. 
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been  abolished  (d),  and  the  procedure  is  regulated  by  the 
County  Courts  Act,  1888  (e).  Under  sect.  134  the  registrar 
of  the  county  court  of  the  district  in  which  the  goods  subject 
to  replevin  are  taken  is  empowered  to  approve  replevin 
bonds,  and  to  grant  replevin  on  proper  security  being  given. 

If  the  replevisor  wishes  to  commence  proceedings  in  the  Action  in 
High  Court,  the  condition  of  the  bond  (/)  is  that  he  shall 
commence  an  action  of  replevin  against  the  seizor  within 
one  week  from  the  date  of  the  bond,  and  prosecute  the 
same  "  with  effect  and  without  delay,"'  and,  unless  judg- 
ment be  obtained  by  default,  shall  prove  before  the  High 
Court  that  he  had  good  ground  for  believing  either  that  the 
title  to  some  corporeal  or  incorporeal  hereditament,  the  rent 
or  value  of  which  exceeded  20/.  a  year,  or  to  some  toll, 
market,  fair,  or  franchise,  was  in  question,  or  that  the  rent 
or  the  value  of  the  goods  seized  exceeded  20/.,  and  that  he 
will  return  the  goods,  if  a  return  is  adjudged  (g). 

If  the  replevisor  wishes  to  commence  proceedings  in  the  Action  in 
county  court,  the  condition  of  the  bond  is  that  he  shall  countv  court- 
commence  an  action  of  replevin  in  the  county  court  within 
one  month,  and  prosecute  the  action  "  with  effect  and  with- 
out delay,"  and  make  return  of  the  goods,  if  a  return  is 
adjudged  {It).  The  county  court  can  try  replevin  though 
title  is  in  question  (?). 

The  bond  may  be  secured  by  sureties  or  by  deposit  in  Replevin 
court  (k).  The  amount  must  be  sufficient  to  cover  the 
alleged  rent  and  the  probable  costs  in  the  High  Court  or 
the  county  court,  as  the  case  may  be  (/).  The  amount 
recoverable  on  the  bond  is  the  rent  in  arrear  at  the  time 
of  distress  and  costs  (//)  ;  but  in  any  case  not  exceeding 
the  penalty  in  the  bond  and  costs  (///).     A  distress  on  the 

(d)  See  11  Geo.  2,  c.  19,  s.  23.  As  to  the  old  proceedings  in  replevin, 
see  Bullen  on  Distress,  1st  ed.,  pp.  245 — 249.        (e)  51  &  52  Yict.  c.  43. 

(/)  For  form  of  bond  see  Form  244  in  County  Court  Rules,  1889.  It 
is  doubtful  whether  the  bond,  if  given  in  England,  is  liable  to  stamp 
duty.  The  exemption  of  replevin  bonds  in  the  Stamp  Act,  1870,  was 
general.     In  the  Act  of  1891  it  applies  only  to  bonds  given  in  Ireland. 

(,'/)  County  Courts  Act,  1888,  s.  135.  (h)  Sect.  136. 

(i)  Beg  v.  Raines,  1853,  1  E.  &  B.  855  ;  Fordham  v.  Akers,  1863, 
4  B.  &  S.  578.  (It)  Sects.  108,  109.  (I)  Sects.  135,  136. 

(//)    Ward  v.  Henley,  1825,  1  Y.  &  J.  285. 

(m)  Hefford  v.  Alger,  1808,  1  Taunt.  218  ;  Branscombe  v.  Scarbrough, 
1844,  6  Q.  B.  13.     See  JHx  v.  Groom,  1880,  5  Ex.  D.  91. 
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same  goods  for  subsequent  rent  does  not  discharge  the 
sureties  (mm). 
Condition  of         The  action  is  not  prosecuted  with  effect  unless  the  party 

replevin  born  1.  ■*■  ...  .  r       j 

on  whose  behalf  the  security  is  given  is  successful  (m)  ;  or, 
as  it  has  been  more  cautiously  put,  carries  it  to  a  not 
unsuccessful  termination  (w).  But  if  the  action  is  stopped 
by  the  death  of  the  plaintiff,  it  is  enough  that  it  has  till 
then  been  carried  regularly  forward  (o).  The  condition 
that  the  action  shall  be  prosecuted  without  delay  (jp)  may 
be  broken  by  a  delay  which  does  not  exceed  the  time 
allowed  by  the  ordinary  practice  of  the  Court,  if  the  defen- 
dant is  thereby  unduly  prejudiced  (q)  ;  but  the  plaintiff  is 
not  responsible  for  delay  occasioned  by  the  default  of  the 
officers  of  the  Court  (r).  A  plaintiff  who  does  not  use  due 
diligence  in  prosecuting  the  action  commits  a  breach  of  the 
condition  even  though  the  action  is  not  determined  (s). 
The  bond  may  be  enforced  although  the  statutory  pre- 
liminaries have  not  been  strictly  complied  with  (t) . 
Sureties.  Where    a   person   proposes   to   give  a  bond   by  way  of 

security  he  must  serve,  by  post  or  otherwise,  on  the  opposite 
party,  and  upon  the  registrar  at  his  office,  notice  of  the 
proposed  sureties  according  to  the  prescribed  form,  and 
the  registrar  forthwith  gives  notice  to  both  parties  of  the 
date  on  which  he  proposes  that  the  bond  shall  be  executed. 
He  states  in  the  notice  (u)  to  the  obligee  that  any  valid 
objection  which  he  has  to  make  to  the  sureties  or  either 
of  them  must  be  made  on  such  date  Or).  The  sureties 
must  make  an  affidavit  of  their  sufficiency  according  to  the 
prescribed  form,  unless  the  opposite  party  dispenses  with 
such  affidavit  (?/).  Thus  the  onus  of  objecting  to  the  sureties 
is  thrown  upon  the  obligee,  and  in  any  case  the  registrar's 

(mm)  Hefford  v.  Alger,  supra. 

(m)  Morgan  v.  Griffith,  1741,  7  Mod.  380;  Perreau  v.  Bevan,  1826, 
5  B.  &  C.  284  ;  Tunnicliffe  v.  Wihnot,  1848,  2  C.  &  K.  626. 

(n)  Jackson  v.  Hanson,  1841,  8  M.  &.  W.  477. 

(o)  Morris  v.  Matthews,  1841,  2  Q.  B.  293. 

(p)  See  Axford  v.  Perrett,  1828,  4  Bing.  586. 

(q)  Gent  v.  Cutts,  1847,  11  Q.  B.  288. 

(r)  Harrison  v.  Wardle,  1833,  5  B.  &  Ad.  146. 

(s)  Harrison  v.  Wardle,  supra.  As  to  pleading  compliance  with  the 
bond,  see  Brackenbury  v.  Pell,  1810,  12  East,  585. 

(t)  Stansfeld  v.  Hellaicell,  1852,  7  Ex.  373. 

(u)  See  form  of  notice,  Form  243  in  County  Court  Rules,  1889. 

(x)  Countv  Court  Rules,  1889,  Ord.  XXIX.  r.  1.  (?/)  Rule  2. 
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Warrant  to 

replevy. 


duty  is  only  to  judge  of  their  sufficiency  (z)  on  the  materials 
before  him.  It  has  been  held  that  he  cannot  refuse  to 
receive  a  bond  on  the  ground  that  the  party  is  by  law 
incapable  of  executing  a  valid  bond  (a). 

Security  having  been  duly  given,  the  registrar  will  issue 
his  warrant  (b)  to  the  bailiff  directing  him  to  replevy  and 
deliver  the  goods  and  chattels  to  the  replevisor,  and  the 
bailiff  will  execute  such  warrant  accordingly,  and  make  a 
return  to  that  effect.  After  goods  taken  in  distress  for  rent 
have  been  replevied,  the  person  distraining  has  no  lien  on 
them  at  law  or  in  equity,  but  is  left  to  his  remedy  on  the 
replevin  bond  (c). 

An  action  of  replevin  brought  in  the  county  court  can   Removal  of 
be  removed  into  the  High  Court  by  writ  of  certiorari  (d),  if  a 


the  defendant  applies  to  the  High  Court  or  to  a  judge 


High  Court. 

County  Courts 

thereof  for  such  writ,  and  shall  give  security,  to  be  approved  Act-  1888> 
of  by  a  master  of  the  Supreme  Court,  for  such  amount,  not 
exceeding  1501. ,  as  such  master  shall  think  fit,  conditioned 
to  defend  such  action  with  effect  (e),  and,  unless  the 
replevisor  shall  discontinue  or  shall  not  prosecute  the 
action,  or  shall  become  nonsuit  therein,  to  prove  before 
the  High  Court  that  the  defendant  had  good  grounds  for 
believing,  either  that  the  title  to  some  corporeal  or  incor- 
poreal hereditament,  the  rent  or  value  of  which  exceeded 
20/.  by  the  year,  or  to  some  toll,  market,  fair,  or  franchise, 
was  in  question,  or  that  the  rent  in  respect  of  which  the 
distress  shall  have  been  taken,  or  the  value  of  the  goods 
seized,  exceeded  20/. 

Any  party  to  an  action  of  replevin  in  the  county  court 
has  the  ordinary  right  to  appeal  to  the  High  Court  upon 
a  point  of  law,  or  upon  the  admission  or  rejection  of  any 
evidence,  provided  that  where  the  amount  of  rent  or  the 

(.-.)  Under  the  former  practice  the  sheriff  did  not  warrant  the  sufficiency 
of  the  sureties  :  Hindle  v.  Blades,  1813,  5  Taunt.  225  ;  it  was  enough 
that  they  were  apparently  responsible  :  Hindle  v.  Blades;  Scott  v.  Waith- 
man,  1822,  3  Stark.  168."  See  Jeffery  v.  Bastard,  1836,  4  A.  &  E.  823  ; 
Plainer  v.  Brisco,  1847,  11  Q.  B.  46. 

(a)  Young  v.  Brompton  Waterworks  Co.,  1861,  1  B.  &  S.  675. 

(b)  For  form  of  warrant,  see  Form  246  in  Countv  Court  Rules,  1889. 

(c)  Bradyll  v.  Ball,  1784,  1  Bro.  C.  C.  427. 

(d)  Application  should  he  made  to  a  judge  at  chambers.  Archbold's 
County  Court  Practice,  10th  ed.  146  ;  note  to  s.  126  of  Act  of  1888. 

(e)  As  under  sect  135,  this  condition  is  not  fulfilled  unless  the 
•defendant  succeeds  :  Tummons  v.  Oyle,  1856,  6  E.  &  B.  571. 


Appeal  fiom 
county  court. 
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value  of  the  goods  seized  does  not  exceed  20/.,  there  is  no 
appeal  unless  the  judge  of  the  county  court  shall  think 
it  reasonable  that  such  appeal  should  be  allowed,  and  shall 
grant  leave  to  appeal  (/').  Where  the  right  of  appeal  is  dis- 
puted on  the  ground  that  the  goods  do  not  exceed  20/.  in  value, 
there  should  be  an  appraisement  with  an  affidavit  of  value  (g). 
In  replevin,  where  the  verdict  is  for  the  plaintiff,  the 
Court  will  not  grant  a  new  trial  even  on  payment  of  costs 
without  very  clear  grounds  ;  for  the  landlord  has  other 
remedies  for  his  rent,  and  a  new  trial  would  renew  the 
liability  of  the  sureties  and  make  the  plaintiff  incur  the  risk 
of  double  costs  (h).  But  a  new  trial  is  not  refused  merely 
on  the  ground  that  the  sum  recovered  is  under  20/.  (i). 

Action  for  Illegal  Distress. 

For  the  case  of  distress  where  no  rent  is  due  to  the 
distrainor,  a  remedy  by  action  is  given  by  2  Will.  &  M. 
sess.  1,  c.  5,  s.  5  : — 

If  a  distress  and  sale  "  shall  be  made  for  rent  pretended 
to  be  in  arrear  and  due,  Avhere  no  rent  is  in  arrear  or  due 
to  the  person  distraining  or  to  him  in  whose  name  or  right 
such  distress  shall  be  taken,  then  the  owner  of  such  goods 
or  chattels  distrained  and  sold,  his  executors  or  adminis- 
trators, may,  by  action  of  trespass,  or  upon  the  case,  to 
be  brought  against  the  person  so  distraining,  his  executors 
or  administrators,  recover  double  the  value  (k)  of  the  goods 
or  chattels  so  distrained  and  sold,  together  with  full  costs 
of  suit  (/)." 

In  other  cases  of  illegal  distress  for  rent  the  tenant  may, 
by  action,  recover  from  the  person  on  whose  behalf  the 
distress  is  made  the  full  value  of  the  goods  and  chattels 
distrained,  without  deducting  the  arrears  of  rent  (m),  unless 
there  are  circumstances  of  mitigation  which  the  jury  ought 

(/)  County  Courts  Act,  1888,  s.  120. 

(g)  Smith  v.  Enright,  1893,  63  L.  J.  Q.  B.  220,  per  Wright,  J. 

(h)  Parry  v.  Duncan,  1831,  7  Bing.  243. 

(/)  Edgson  v.  Cardwell,  1873,  L.  B.  8  C.  P.  647. 

(k)  Masters  v.  Farris,  1845,  1  C.  B.  715. 

(/.)  But  this  means  no  more  than  the  ordinary  costs  as  between  party 
and  party  :  see  Avery  v.  Wood,  1891,  3  Ch.  115,  on  the  same  term  in 
5  &  6  Vict.  e.  45  (The  Copyright  Act,  1842),  s.  26. 

(m)  Keen  v.  Priest,  1859,  4  H.  &  N.  236  ;  Attach  v.  Bramwell,  1863, 
3  B.  &  S.  520.     See  Edmomhon  v.  Nuttall,  1864,  17  C.  B.  N.  S.  280. 
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to  take  into  consideration  (n).  The  fact  that  the  tenant 
has  had  part  satisfaction  by  the  return  of  the  goods  may 
be  used  in  mitigation  of  damages  (/*)• 

Where  goods  are  privileged  from  distress,  such  as  goods   Distress  on 
deposited  with  a  pawnbroker  in  the  way  of  trade  (o),  trover  jj^ods?8 
lies  for  them  (p),  and  the  measure  of  damages  is  the  value 
of   the   goods,  and  not  merely  of   the  plaintiff's   interest 
therein  (q) .     But  the  owner  can  recover  only  the  damage 
caused  by  taking  the  goods  actually  privileged  (r). 

If,  after  an  action  for  illegal  distress  has  been  brought, 
the  landlord  returns  the  goods  distrained,  the  plaintiff  may 
give  evidence  to  show  their  damaged  condition  (s). 

Summary  Statutory  Remedies. 

By  the  Law  of  Distress  Amendment  Act,  1895(0,  s.  4,   Distress  on 
it  is  provided   that  a  court  of   summary  jurisdiction,  on  ^der58&59 
complaint  that  goods  or  chattels  exempt  under  sect.  4  of  Vict.  c.  24. 
the  Act  from  distress  for  rent  have  been  taken  'under  such 
distress,  may,  by  summary  order,   direct  that  the  goods 
and  chattels  so  taken,  if  not  sold,  be  restored ;  or,  if  they 
have  been  sold,  that  such  sum  as  the  court  may  determine 
to  be  the  value  thereof  shall  be  paid  to  the  complainant  by 
the  person  who  levied  the  distress  or  directed  it  to  be  levied. 

In   cases   of    unlawful   or   irregular  distress  within  the  Distress  in 
metropolitan  police  district  (tt),  where  the  tenancy  is  by  the  po£poUfca11 
wreek  or  month,  or  the  rent  does  not  exceed  15/.  a  year,   District. 
a  summary  remedy  on  complaint  to  a  police  magistrate  is 
given  by  2  &  3  Vict.  c.  71  («),  s.  39. 

With   respect    to   holdings   to   which    the    Agricultural  Distress  on 
Holdings   Act,  1883,    applies  (r),    it   is   provided  (x)    that,  Sings/ 
where    any   dispute   arises  (i.)  in   respect   of   any  distress 
having  been  levied  contrary  to  the  provisions  of  the  Act ;  or 
(ii.)  as  to  the  ownership  of  any  live  stock  distrained,  or  as 
to  the  price  to  be  paid  for  feeding  such  stock ;  or  (iii.)  as 

(n)  Per  Willes,  J.,  in  Edmondson  v.  Nuttall,  1864,  34  L.  J.  C.  P.  at 
p.  104  ;  Harvey  v.  Pocock,  1843,  11  M.  &  W.  740.  (o)  Supra,  p.  231. 

(p)  Ward  v.  Ventom,  1797,  Peake,  Add.  Cas.  126  ;  Dalton  v.  Whittem, 
1842,  3  Q.  B.  961.     See  Shipwick  v.  Blanchard,  1795,  6  T.  R.  298. 

(q)  Swire  v.  Leach,  1865,  18  C.  B.  N.  S.  479. 

(r)  Harvey  v.  Pocock,  supra. 

(s)  M'Grath  v.  Bourne,  1876,  Ir.  R.  10  C.  L.  160.        (t)  Supra,  p.  238. 

{tt)  See  10  Geo.  4,  c.  44,  s.  4.       (a)  The  Metrop.  Police  Courts  Act,  1839. 

(v)  Infra,  p.  502.  (.c)  Agric.  Hold.  Act,  1883,  s.  46. 

L.T.  B 
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to  any  other  matter  or  thing  relating  to  a  distress  on 
such  holding,  such  dispute  may  be  heard  and  determined 
by  a  county  court  (y)  or  by  a  court  of  summary  jurisdic- 
tion (z)  ;  and  any  such  county  court  or  court  of  summary 
jurisdiction  may  make  an  order  for  restoration  of  any  live 
stock  or  things  unlawfully  distrained,  or  may  declare  the 
price  agreed  to  be  paid  in  the  case  where  the  price  of  the 
feeding  is  required  to  be  ascertained,  or  may  make  any 
other  order  which  justice  requires. 


Instances  of 

irregular 

distress. 


Remedy. 


11  Geo.  2, 
c.  19,  s.  19. 

Distress  not  to 
be  rendered 
unlawful  by 
irregularity. 
Person 
aggrieved 
may  recover 
Bpecial 
damage  only. 


(j)  Kemedy  for  Irregular  Distresses. 

A  distress  made  for  rent  justly  due  is  irregular  in  the 
following  cases : — Where  the  goods  distrained  are  sold  with- 
out a  proper  notice,  or,  where  appraisement  is  required  (a), 
without  a  regular  appraisement  (b)  ;  or  before  the  expira- 
tion of  five  (or  fifteen)  days  from  the  notice  (c)  ;  also  where, 
owing  to  the  neglect  or  improper  conduct  of  the  person 
distraining,  the  goods  distrained  are  not  sold  for  the  best 
price  that  can  be  got  for  the  same  (d). 

In  an  action  grounded  upon  any  such  irregularity  the 
distrainor  will  not  be  treated  as  a  trespasser  ab  initio,  and 
the  tenant  can  recover  only  the  special  damage  he  has 
suffered.  Provision  to  this  effect  is  made  by  the  Distress 
for  Bent  Act,  1737  :— 

Where  any  distress  shall  be  made  for  any  kind  of  rent 
justly  due,  and  any  irregularity  or  unlawful  act  shall  be 
afterwards  done  by  the  party  distraining,  or  by  his  agents, 
the  distress  itself  shall  not  be  deemed  to  be  unlawful, 
nor  the  party  making  it  be  therefore  deemed  a  trespasser 
ab  initio ;  but  the  party  aggrieved  by  such  unlawful  act  or 
irregularity  may  recover  full  satisfaction  for  the  special 
damage  he  shall  have  sustained  thereby,  and  no  more,  in 

(y)  The  decision  is  subject  to  the  ordinary  procedure  as  to  appeal  : 
Hanmer  v.  King,  1887,  57  L.  T.  367. 

(z)  An  appeal  lies  to  general  or  quarter  sessions  :  s.  46. 

(a)  Supra,  p.  274. 

(h)  Biggins  v.  Goode,  1832,  2  Cr.  &  J.  364  ;  Knight  v.  Egerton,  1852, 
7  Ex.  407.     See  Knotts  v.  Curtis,  1832,  5  C.  &  P.  322. 

(c)  See  supra,  p.  279  ;  Wallace  v.  King,  1788,  1  H.  Bl.  13  ;  Lucas 
v.  Tarleton,  1858,  3  H.  &  N.  116. 

(d)  Supra,  p.  277.  As  to  actions  for  excessive  distresses,  see  supra, 
p.  261. 


lamage  must 
be  proved. 
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any  action  of  trespass,  or  on  the  case  (V).  Where  the 
plaintiff  shall  recover  in  such  action,  he  shall  be  paid  his 
full  costs  of  suit  (/). 

No   tenant   shall   recover   in   any  action  for  any  such  Sect.  20. 
unlawful   act   or   irregularity   as   aforesaid,    if    tender    of  Tenant  not  to 
amends  hath  been  made  by  the  party  distraining,  or  his  tender  of 
agent,  before  such  action  brought.  amends  made 

If  the  plaintiff  fails,  the  defendant  recovers  his  full 
costs  under  section  21  (g). 

Without  proof  of  actual  damage,  the  plaintiff  in  an  action  Actua 
for  an  irregular  distress  is  not  entitled  even  to  a  verdict  for 
nominal  damages  (ft),  though  such  damage  need  not  be 
specially  alleged  (/).  The  measure  of  damages  in  the  action 
is  the  value  of  the  goods  (k)  distrained,  after  deducting  the 
amount  of  rent  due  (I).  This  measure  has  been  applied  in 
an  action  founded  on  a  sale  rendered  irregular  by  the  fact 
that  an  agent  for  the  landlord  in  the  distress  has  acted  as 
one  of  the  appraisers  (m). 

(ii)  Remedy  on  Execution  against  Tenant. 
Although  the  landlord  cannot  distrain  on  goods  which  have 
been  taken  in  execution,  he  is  not  altogether  deprived  of 
remedy  in  such  a  case,  and  under  the  Landlord  and  Tenant 

(e)  I.e.,  it  was  formerly  held  trespass  if  the  irregularity  was  in  the 
nature  of  trespass  ;  otherwise  ease  :  Meesing  v.  Kemble,  1809,  2  Camp. 
115  ;  Winterbourne  v.  Morgan,  1809,  11  East,  395.  But  the  distinction 
is  now  immaterial.  Inasmuch  as,  by  the  statute,  the  distrainor  was 
not  a  trespasser  ab  initio,  and  an  action  on  the  case  was  given,  trover 
would  not  lie  against  him  :  Wallace  v.  King,  1788,  1  H.  Bl.  13  ;  nor, 
where  any  rent  was  due,  would  an  auctioneer  who  had  received  goods 
improperly  distrained,  and  subsequently  returned  them,  be  liable  to 
such  an  action  :  Whitworth  v.  Smith,  1832.  5  C.  &  P.  250.  As  to 
pleading  to  the  action,  see  sect.  21  ;  R.  S.  G.  1883,  Ord.  19,  r.  12  ; 
Williams  v.  Jones,  1841,  11  A.  &  E.  643;    Vaughan  v.  Dairies,  1794, 

1  Esp.  257  ;  Furneaitx  v.  Fotherby,  1815,  4  Camp.  136  ;  Postman  v. 
Harrell,  1833,  6  C.  &  P.  225. 

(/)  Hence  the  plaintiff  recovers  costs  in  the  High  Court  although  the 
action  should  have  been  brought  in  the  county  court :  Reeve  v.  Gibson, 
1891,  1  Q.  B.  652. 

(a)  Instead  of  "  double  costs"  (5  &  6  Vict.  c.  97,  s.  2),  see  Handcock 
v.  Foulkes,  1842,  9  M.  &  W.  431. 

(h)  Rodgers  v.  Parker,  1856,  18  C.  B.  112;  Lucas  v.  Tarleton,  1858, 
3  H.  &  N.  116.     But  see  supra,  p.  261,  notes  (k),  (/). 

(i)  Knotts  v.  Curtis,  1832,  5  C.  &  P.  322. 

(k)  I.e.,  the  fair  value  to  the  tenant :  Knotts  v.  Curtis,  supra. 

(I)   Whitworth  v.  Maden,  1847,  2  C.  &  K.  517  ;  Biggins  v.  Goode,  1832, 

2  Cr.  &  J.  364  ;  Knight  v.  Egerton,  1852,  7  Ex.  407. 
(m)  Rocke  v.  Hills,  1887,  3  T.  L.  R.  298. 
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Act,  1709,  the  goods  may  not  be  removed  from  the  demised 
premises  until  a  year's  arrears  of  rent  have  been  paid : — 
8  Anne,  c  14        No     goods     or    chattels    whatsoever     (by    whomsoever 
'""\ ' s'    "       owned  (»■)),  being  in  or  upon  any  messuage,  lands  or  tene- 

Goods  not  to  .  .   ,       .     ..  ,  x  *  ° 

be  removed       ments,  which  shall  be  leased  for  life,  term  of  years,  at  will 
under  execu-     or  otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any 

tion  until  .  ^  J 

one  year's         execution,  unless  the  party,  at  whose  suit  the  said  execution 
rent  is  paid  to  js  sueci  ou+   shall,  before  the  removal  of  such  goods  from  off 

landlord.  ... 

the  said  premises  by  virtue  of  such  execution,  pay  to  the 
landlord  of  the  said  premises,  or  his  bailiff,  all  such  sums 
of  money  as  shall  be  due  for  rent  (o)  for  the  said  premises 
at  the  time  of  the  taking  such  goods  or  chattels  by  virtue  of 
such  execution :  Provided  the  said  arrears  of  rent  do  not 
amount  to  more  than  one  year's  (p)  rent ;  and  in  case  the 
said  arrears  shall  exceed  one  year's  rent,  then  the  said 
party  at  whose  suit  such  execution  is  sued  out,  paying  the 
said  landlord  or  his  bailiff  one  year's  rent,  may  proceed  to 
execute  his  judgment,  as  he  might  have  done  before  the 
making  of  this  Act ;  and  the  sheriff  or  other  officer  is  hereby 
empowered  and  required  to  levy  and  pay  to  the  plaintiff  as 
well  the  money  so  paid  for  rent  as  the  execution  money  (q). 
The  statute  applies  only  in  favour  of  the  immediate 
landlord  (?*),  and  it  is  immaterial  that  such  landlord  is 
himself  a  lessee  (s).  Hence,  in  the  case  of  a  building  lease, 
it  is  the  building  owner,  and  not  the  ground  landlord, 
who  can  use  the  statute  against  the  execution  creditor  of 
the  occupying  tenant.  The  execution  (which  by  analogy 
includes  a  sequestration  (t))  must  be  levied  at  the  instance 
of  a  third  person,  not  of  the  landlord  himself;  and  hence 
the  landlord  cannot  by  virtue  of  the  statute  retain  his  rent 
out  of  proceeds  of  an  execution  which  he  has  to  refund  to 
the  tenant's  trustee  in  bankruptcy  (u).  Where  two  executions 

(mm)  C.  18  in  Stats.  Rev.  (n)  Forster  v.  CooJcson,  1841,  1  Q.  B.  419. 

(o)  See  Yates  v.  Ratledge,  1860,  5  H.  &  N.  249. 

(p)  The  landlord  is  entitled  to  a  full  year's  rent,  although  he  has 
been  used  to  remit  some  portion  of  it  to  the  tenant  :  JFilliams  v.  Lercsey, 
1831,  8  Bing.  28. 

(q)  This  enactment  does  not  apply  to  goods  taken  in  execution  under 
the  warrant  of  a  county  court.     See  infra,  p.  296. 

(?■)  Bennet's  Case,  1727,  2  Str.  787. 

(s)  Thnrgood  v.  Richardson,  1831,  7  Bing.  428. 

(t)  Dixon  v.  Smith,  1818,  1  Swanst.  457. 

(u)  Taylor  v.  Lanyon,  1830,  6  Bing.  536. 
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are  levied,  the  landlord  cannot  have  a  year's  rent  on 
each  (,r).  The  statute  applies  only  where  there  is  an  existing 
tenancy  (y)  (including  a  tenancy  created  upon  attornment  by 
way  of  security  (z)),  at  a  certain  rent  (a).  Occupation  money 
agreed  to  be  paid  by  a  purchaser  at  a  rate  of  so  much  a  year 
till  the  purchase  is  completed  is,  for  this  purpose,  money 
due  as  rent  (b).  But  the  rent  must  be  actually  due  at  the 
time  of  levy  (c).  Kent  accruing  due  after  the  taking,  and 
during  the  sheriff's  continuance  in  possession,  cannot  be 
claimed  under  the  statute  (J).  If,  however,  the  sheriff 
returns  that  he  has  paid  so  much  "for  rent  due  for  the 
premises,"  it  will  be  assumed  that  the  payment  was  for 
rent  due  at  the  time  of  seizure  (e). 

The  sheriff  is  not  bound  to  find  out  if  any  rent  is  Dutyof 
due  to  the  landlord;  the  latter  ought  to  inform  him  (/). 
But  express  notice  to  the  sheriff  is  not  necessary,  and 
the  duty  imposed  on  him  by  the  statute  attaches  if  he 
knows  that  rent  is  due(#).  When,  however,  a  claim  is 
made  by  the  landlord,  the  law  casts  on  the  sheriff  the 
responsibility  of  ascertaining  that  the  relationship  of 
landlord  and  tenant  really  exists,  and  he  is  entitled  to 
see  the  lease  (//).  If  this  relationship  appears,  the  burden 
of  proving  that  no  rent  is  due  seems  to  be  thrown  on  the 

(x)  Dod  v.  Saxby,  1736,  2  Str.  1024. 

(y)  Hodgson  v.  Gascoigne,  1821,  5  B.  &  A.  88 ;  Riseley  v.  Ryle,  1842, 
10  M.  &  VV.  101  ;  Cox  Y.Leigh,  1874,  L.  R.  9  Q.  B.  333. 
(z)  Yates  v.  Ratledge,  1860,  5  H.  &  N.  249. 
(a)  Riseley  v.  Ryle,  1843,  11  M.  &  W.  16. 
(6)  Saunders  v.  Musyrave,  1827,  6  B.  &  C.  524. 

(c)  Gwilliam  v.  Barker,  1815,  1  Price,  274. 

(d)  Hoskius  v.  Knight,  1813,  1  M.  &  S.  245  ;  Reynolds  v.  Barford,  1844, 
7  M.  &  Gr.  449  ;  Re  Benn  Davis,  1886,  65  L.  J.  tj.  B.  217. 

(e)  Reymdds  v.  Barford,  supra. 
(/)  Smith  v.  Russell,  1811,  3  Taunt.  400;  Gaxrter  v.  Chaplin,  1848, 

2  Ex.  503.  Notice  may  be  given  by  the  landlord  in  the  following  form  : — 
To  the  sheriff  of  the  county  of ,  and  to  his  officer. 

Take  notice,  that  there  is  owing  to  me  from  my  tenant,  C.  D.,  of , 

the  sum  of  £ ,  lor  [one  year's]  rent,  due  on  the day  of last, 

in  respect  of  the  house  [or  farm]  at ,  in  the  county  of ,  in  his 

occupation  ;  and  I  require  you  not  to  remove  the  goods  seized  by  you 
in  execution  in  the  said  house  [or  upon  the  said  farm]  until  the  said 
arrears  of  rent  have  been  paid. 

Dated  this day  of ,  18—.  E.  F. 

(g)  See  per  Parke,  B.,  in  Riseley  v.  Ryle,  1843,  11  M.  &  W.  at  p.  20  ; 
Andrews  v.  Dixon,  1820,  3  B.  &  A.  645. 

(h)  Angustienx.  Challis,  1847,  1  Ex.  279,  280  ;  Keightley  v.  Birch,  1814, 

3  Camp.  521. 
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sheriff  (?) .     The  sheriff  cannot  interplead  if   the  claim  of 

the  landlord  is  disputable  (A;). 

When  notice  has  been  given  by  the  landlord  to  the  sheriff 

that  rent  is  due,  it  becomes  the  duty  of  the  sheriff  under 

the  statute  not  to  sell  anything  upon  the  demised  premises 

till  the  rent  has  been  paid  (I),  and  the  rent  must  be  paid 

without  any  deduction  for  poundage  (m).     If  the  goods  are 

less  in  value  than  the   rent  lawfully  claimed,  the  sheriff 

should  withdraw  (n).     If  they  exceed  this  value,  he  may 

levy  both  for  the  rent  and  the  execution  (o),  and  at  his  own 

risk  remove  the  goods,  and  after  sale  pay  the  landlord  his 

year's  rent.     If  he  does  so,  and  exhausts  the  proceeds  of 

sale  in  payment  of  rent  and  expenses,  he  can  make  a  return 

of  nulla  bona  to  the  writ(j?).     But  the  proper  course  is  for 

the  sheriff  to  apply  to  the  execution  creditor  for  the  money 

with  which  to  satisfy  the  claim  of  the  landlord.      If  the 

execution  creditor  provides  it,  the  sheriff  pays  the  landlord 

and  proceeds  with  the  execution.     If  the  execution  creditor 

does   not   provide  it,  the    sheriff  cannot   be   called  on  to 

infringe    the    statute,    and   may    return    nulla   bona,    and 

withdraw  from  possession  {q).     Until  the  rent  is  paid,  there 

are  no  goods  out  of  which  the  sheriff  is  bound  to  levy — that 

is,  which  he  is  bound  to  sell  (r). 

Liability  of  The   sheriff  infringes   the  statute,   and  renders  himself 

sheriff.  •  .  . 

liable  to  an  action  (s)  by  the  landlord,  if,  knowing  that  rent 

is  in  arrear,  he  removes  any  of  the  goods  without  retaining 

that  rent(^).      The  execution  creditor  has  nothing  to  do 

with  the  removal,  and  is  not  liable  (u).     To  ground  the 

(t)  See  Harrison  v.  Barry,  1819,  7  Price,  690. 

(k)  Bateman  v.  Farnsworth,  1860,  29  L.  J.  Ex.  365,  decided  on  1  &  2 
Will.  4,  c.  58,  s.  6.     Cf.  the  similar  words  of  R.  S.  C.  1883,  Ord.  57,  r.  1  (b). 

(I)  Thomas  v.  Mirehouse,  1887,  19  Q.  B.  D.  563,  566  ;  Riseley  v.  Ri/le, 
1843,  11  M.  &  W.  p.  21.  (m)  Gore  v.  Gofton,  1726,  1  Str.'643. 

(n)  See  Foster  v.  Hilton,  1831,  1  Dowl.  35. 

(o)  See  Golyer  v.  Syieer,  1820,  2  Br.  &  B.  67,  70. 

(p)   Wintlev.  Freeman,  1841,  11  A.  &  E.  539. 

(q)  Per  Lord  Eslier,  M.R.,  in  Thomas  v.  Mirehouse,  1887,  19  Q.  B.  D. 
p.  566.  See  Davidson  v.  Allen,  1886,  20  L.  R,  Ir.  16;  lie  M'Cartln;, 
1881,  7  L.  El.  Ir.  473. 

(?•)  Per  Lord  Denman,  C.J.,  in  Cocker  v.  Musgrove,  1846,  9  Q.  B.  at 
p.  235.  See  White  v.  Binstead,  1853,  13  C.  B.  at  p."  307  ;  Calvert  v.  Jollift'e, 
1831,  2  B.  &  Ad.  418.  (s)  See  Green  v.  Austin,  1812,  3  Camp.  260. 

(t)  Colyer  v.  Speer,  1820,  2  Br.  &  B.  p.  69  ;  Riseley  v.  Ryle,  1843,  11 
M.  &  W.*16  ;  Henchett  v.  Kimyson,  1762,  2  Wils.  140. 

(u)   Cocker  v.  Musgrove,  1846,  9  Q.  B.  p.  230. 
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action  there  must  be  an  actual  or  constructive  removal  of 
the  goods  (x),  but  the  landlord  is  not  restricted  to  the 
action.  Even  after  removal  and  sale  of  the  goods  he  has 
a  direct  claim  against  the  proceeds  of  sale  so  long  as  they 
are  in  the  hands  of  the  sheriff  (y),  and  application  may  be 
made  in  chambers  for  payment  of  arrears  of  rent  out  of  the 
proceeds  (z).  And  so,  too,  if  the  goods  are  sold  before 
removal,  and  the  landlord  has  not  given  notice  of  his  claim 
till  after  the  sale(^).  The  action  maybe  brought  by  the 
administrator  of  the  landlord  (a)  ;  provided,  at  least,  adminis- 
tration has  been  granted  and  demand  of  the  rent  made 
before  the  goods  have  been  removed  (6). 

In  an  action  against  the  sheriff  for  removing  goods  Measure  of 
taken  in  execution  without  paying  the  landlord's  claim,  ^™^s 
the  measure  of  damages  is  prima  facie  the  amount  of  rent  sheriff. 
due  ;  but  the  sheriff  may  prove  in  mitigation  of  damages 
that  the  value  of  the  goods  removed  was  less  than  the 
amount  of  rent  due  (e),  though  for  this  purpose  the  amount 
produced  at  a  forced  sale  of  the  goods  by  the  sheriff  is  not 
the  test  of  their  value  (c).  If  the  goods  are  returned  by  the 
sheriff,  the  landlord  has  no  action,  for,  while  the  goods  are 
in  eustodia  legis,  he  cannot  distrain,  and  suffers,  therefore, 
no  damage  (d) .  If  the  sheriff  sells  before  payment  of  the 
rent,  the  action  will  not  be  stopped  on  paying  the  proceeds 
of  sale  into  court,  for  these  are  not  the  measure  of 
damages  (e).  If  the  landlord  accepts  the  sheriff's  under- 
taking to  pay  the  year's  rent,  and  allows  the  goods  to  be 
removed,  he  loses  his  action  on  the  statute,  and,  should  the 
undertaking  be  unenforceable  under  the  Statute  of  Frauds — 
as  for  not  stating  the  consideration — he  is  without  remedy  (/) . 

If  the  landlord  is  induced  to  withdraw  a  distress  on  the  Execution 
tenant's  false  assurance  that  a  particular  debt  is  satisfied,  ^^\Z 


{x)  Smallman  v.  Pollard,  1844,  6  M.  &  Gr.  1001. 

(y)Arnitt  v.  Garnett,  1820,  3  B.  &   A.  440  ;     Yates  v.  Ratledge,  1860, 
5H.&N.  249,  252  ;  Re  Mackenzie,  1899,  68  L.  J.  Q.  B.  1003. 
(z)   Yates  v.  Ratlcdoe,  supra. 
(«)  Palgrave  v.  Windham,  1720,  1  Str.  212. 

(b)  Waring  v.  Deit-berry,  1718,  1  Str.  97. 

(c)  Thomas  v.  Mirehouse,  1887,  19  Q.  B.  D.  563. 

(d)  Lane  \.  Crockett,  1819,  7  Price,  566. 

(e)  Foster   v.   Hilton,    1831,    1    Dowl.    35  ;    Calvert   v.    Jolliffe,    1831, 
2  B.  &  Ad.  418.     See  Qroombridge  v.  Fletcher,  1834,  2  Dowl.  353. 

(/)  Rotherey  v.  Wood,  1811,  3  Camp.  24. 
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limited  to 
goods  which 
sheriff  can 
seize. 


But  not 
excluded  by- 
bankruptcy  of 
tenant. 


Weekly- 
tenancies. 


7  &  8  Vict. 
c.  96,  s.  67. 

Landlord  of 
weekly  tenant 
to  claim  four 
weeks'  arrears 
only. 


Execution  in 
the  county 
court. 


and  then  there  is  judgment  and  execution  on  the  debt,  the 
landlord  is  entitled  to  his  year's  rent  under  the  statute  (g). 

The  operation  of  the  statute  is  restricted  to  such  goods 
as  the  sheriff  can  seize ;  hence  in  an  execution  against  the 
tenant  it  only  refers  to  the  tenant's  goods  (h) .  Consequently, 
if  the  sheriff  seizes  under  an  execution  goods  of  a  stranger 
and  receives  notice  of  a  claim  for  rent  by  the  landlord,  he 
cannot  apply  the  produce  of  sale  of  the  stranger's  goods  in 
payment  of  the  rent  (h).  But  the  bankruptcy  of  the  tenant, 
although  his  goods  thereupon  pass  to  his  trustee,  does  not 
prevent  the  sheriff  from  satisfying  the  landlord's  claim. 
By  the  execution  the  goods  are  placed  in  custodia  legis,  so 
that  the  landlord  cannot  distrain,  while  the  bankruptcy 
alone  would  not  take  away  his  right  of  distress.  Hence 
the  sheriff  is  justified  in  paying  the  landlord's  claim  out  of 
the  proceeds  of  sale  notwithstanding  that  he  has  had  notice 
of  the  bankruptcy  (i),  unless,  indeed,  the  bankruptcy  makes 
the  execution  void  (k).  Where  there  is  a  dispute  as  to  the 
ownership  of  goods  taken  in  execution,  and  the  goods  are 
sold  under  an  order  in  interpleader  proceedings,  the  sheriff 
is  not  justified  in  paying  the  rent  out  of  the  proceeds  (I). 

In  the  case  of  weekly  and  other  tenancies  for  less  than  a 
year,  the  arrears  of  rent  which  may  be  claimed  upon  an 
execution  are  specially  restricted  by  the  Execution  Act, 
1844  :— 

No  landlord  of  any  tenement  let  at  a  weekly  rent  shall 
have  any  claim  or  lien  upon  any  goods  taken  in  execution 
under  the  process  of  any  court  of  law  for  more  than  four 
weeks'  arrears  of  rent ;  and  if  such  tenement  shall  be  let 
for  any  other  term  less  than  a  year,  the  landlord  shall  not 
have  any  claim  or  lien  on  such  goods  for  more  than  the 
arrears  of  rent  accruing  during  four  such  terms  or  times  of 
payment. 

For  the  case  of  goods  taken  in  execution  under  county 

(g)   Wollaston  v.  Stafford,  1854,  15  C.  B.  278. 

{h)  Beard  v.  Knight,  1858,  8  E.  &  B.  865.  See  Feed  v.  Thouts,  1840, 
6  M.  &  W.  410. 

(i)  Be  Mackenzie,  1899,  68  L.  J.  Q.  B.  1003  ;  Re  Driver,  1899,  43  Sol. 
Journ.  705. 

(k)  See  remarks  of  C.  A.  in  Re  Mackenzie,  supra,  on  Gethin  v.  JVilks 
1833,  2  Dowl.  189  ;  and  cf.  Lee  v.  Lopes,  1812,  15  East,  230. 

(I)   White  v.  Binstead,  1853,  13  C.  B.  304. 
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court  process  provision  is  made  by  sect.  160  of  the  County  51  &  52  Vict. 

/-i  ,         .      ,      1finn  C.  43,  S.  ll60. 

Courts  Act,  1888  : — 

Sect.  I  of  the  Act  of  8  Anne,  c.  14,  shall  not  apply  to  Where  goods 
goods  taken  in  execution  under  the  warrant  of   a  county  ^d^j. 
court ;    but  the  landlord  of  any  tenement  in  which  any  warrant  of 
such  goods  shall  be  so  taken  may  claim  the  rent  thereof  j^VLinmy 
at  any  time  within  five  clear  days  from  the  date  of  such  claim  certain 
taking,  or  before  the  removal  of  the  goods,  by  delivering  to  rcnt# 
the  bailiff  or  officer  making  the  levy  any  writing  signed  by 
himself  or  his  agent  which  shall  state  the  amount  of  rent 
claimed  to  be  in  arrear,  and  the  time  for  and  in  respect  of 
which  such  rent  is  due ;  and  if  such  claim  be  made,  the 
bailiff  («)  or  officer  making  the  levy  shall,  in  addition  thereto, 
distrain   for  the   rent    so  claimed  and  the  costs  of    such 
distress,  and    shall  not  within  five  days  next  after  such 
distress  sell  any  part  of  the  goods  taken,  unless  they  be 
of  a  perishable  nature,  or  upon  the  request  in  writing  of 
the  party  whose  goods  shall  have  been  taken ;    and  the 
bailiff  shall  afterwards  sell  such  of  the  goods  under  the 
execution  and  distress  as  shall  satisfy,  first,  the  costs  of,  and 
incident  to,  the  sale ;  next  the  claim  of  such  landlord,  not  Such  arrears 
exceeding  the  rent  of  four  weeks  where  the  tenement  is  let  not  to  exceed, 
by  the  week ;  the  rent  of  two  terms  of  payment  where  the  tenancy,  rent 
tenement  is  let  for  any  other  term  less  than  a  year ;  and  °*  tenancy  for 
the  rent  of  one  year  in  any  other  case ;  and,  lastly,  the  less  than  a 
amount  for  which  the  warrant  issued  :  and  if  any  replevin  tw^'terms  of 
be  made  of  the  goods  so  taken,  the  bailiff  shall,  notwith-  payment; 
standing,  sell  such  portion  thereof  as  will  satisfy  the  costs  other°asefone 
of,  and  incident  to,  the  sale  under  the  execution  and  the  year's  rent, 
amount  for  which  the  warrant  issued ;  and  in  either  event 
the  overplus  of  the  sale,  if  any,  and  the  residue  of  the 
goods  shall  be  returned  to  the  defendant,  and  the  poundage 
of    the  high    bailiff   and    broker    for    keeping  possession, 
appraisement,  and  sale  under  such  distress  (o)  shall  be  the 

(n)  The  bailiff  in  levying  is  under  the  common  law  liability  for 
negligence,  notwithstanding  the  summary  procedure  of  sect.  49  of 
the  County  Courts  Act,  1888  :  Watson  v.  White,  1896,  12  T.  L.  R. 
387. 

(o)  Where  the  high  bailiff  seizes  goods  under  an  execution,  and  then 
seizes  further  goods  on  the  same  premises  under  a  claim  for  rent,  lie  is 
entitled  to  a  separate  set  of  fees  in  respect  of  each  seizure  :  Re  Broster, 
Ex  parte  Pruddah,  1897,  2  Q.  B.  429.     See  sect.  154. 
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same  as  would  have  been  payable  if  the  distress  had  been 
an  execution  of  the  court,  and  no  other  fees  shall  be 
demanded  or  taken  in  respect  thereof. 

Under  this  section  only  the  goods  of  the  execution  debtor 
can  be  seized  to  pay  the  rent  due  to  the  landlord  (p ) ;  but 
it  is  not  necessary  that  they  should  be  the  goods  of  the 
tenant.  Goods  of  an  execution  debtor  must  satisfy  the 
landlord's  claim  for  rent  in  respect  of  the  premises  where 
they  happen  to  be  (q).  Where  different  lands  are  held  by 
a  tenant  at  separate  rents  under  the  same  landlord,  the 
rent  of  each  tenement  for  the  prescribed  period  must  be 
paid  out  of  the  goods  on  it  at  the  time  of  the  levy  (r). 

Where  goods  have  been  taken  in  execution  under  any 
process  of  the  Admiralty  Division  of  the  High  Court,  and  a 
claim  is  made  by  any  landlord  for  rent,  the  judge  of  the 
Admiralty  Court  has  jurisdiction  to  adjudicate  upon  the 
claim,  and  all  other  proceedings  must  be  stayed  (s). 


Subject  to 
Bankruptcy 
Act,  1883, 
landlord  can 
distrain  not- 
withstanding 
bankruptcy. 


(iii.)  Remedy  on  Bankruptcy  of  Tenant. 

Apart  from  the  restriction  imposed  by  statute  (t),  the 
bankruptcy  of  the  tenant  does  not  interfere  with  the 
landlord's  right  of  distress  (ti),  and  for  his  protection  he 
should  on  the  bankruptcy  distrain  for  rent  then  due  (r). 
He  may  do  this  at  any  time  while  the  tenant's  goods  remain 
on  the  premises,  notwithstanding  that  the  trustee  has  taken 
possession — for  such  possession  does  not  place  the  goods 
in  custodia  legis  (.r) — and  even  after  the  goods  have  been 
sold  by  the  trustee  (y).  But  to  gain  a  lien  upon  the  goods 
the  landlord  must  actually  distrain  (*).  If  the  land- 
lord permits  the  goods  to  be  removed  from  the  premises 

(p)  Beard  v.  Knight,  1858,  8  E.  &  B.  865  ;  Foulgtr  v.  Taylor,  1860, 
5  H.  &  N.  202. 

(?)  Hughes  v.  Smallivood,  1890,  25  Q.  B.  D.  306. 

(r)  Gage  v.  Collins,  1867,  L.  R.  2  C.  P.  381. 

(s)  Admiralty  Court  Act,  1861  (24  &  25  Vict.  c.  10),  s.  16. 

(t)  Infra,  p.  299. 

(u)  Crosse  v.  Welch,  1892,  8  T.  L.  R.  709.  See  judgment  of  Denman,  J., 
p.  401  ;  Ex  parte  Till,  1873,  16  Eq.  97. 

(v)  Gethin  v.  Wilks,  1833,  2  Dowl.  189. 

(x)  Ex  parte  Grove,  1747,  1  Atk.  104  ;  Briggs  v.  Soicry,  1841,  8  M.  &  W. 
729  ;  Re  Collins,  1888,  21  L.  R.  Ir.  508. 

(y)  Ex  parte  Plummer,  1739,  1  Atk.  103. 

(*)  Be  Suffield  and  Watts,  1888,  20  Q.  B.  D.  693. 
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without  distraining,  he  can  only  be  considered  as  a  common 
creditor,  and  must  come  in  pro  rata  (b).  Similarly  he  will 
lose  his  preference  if  he  abandons  the  distress  (c),  or  if  he 
allows  the  goods  to  remain  in  the  order  and  disposition  of 
the  bankrupt  (d).  If,  however,  the  landlord  forbears  to 
distrain  upon  the  undertaking  of  the  trustee  to  treat  the 
rent  as  a  first  charge  (subject  to  preferential  payments 
under  the  Preferential  Payments  in  Bankruptcy  Act, 
1888)  on  the  proceeds  of  sale,  the  order  of  payment 
will  be  (1)  preferential  creditors ;  (2)  landlord ;  (3)  costs 
of  administration,  &c.  (<>)• 

A  landlord  who  has  a  right  to  distrain  for  arrears  of  rent, 
and  who  receives  payment,  is  entitled  to  retain  the  money 
against  the  trustee  in  bankruptcy  if),  even  though  at  the 
time  of  payment  there  are  no  goods  on  the  premises  upon 
which  a  distress  can  be  levied  {g).  And  if  the  landlord  buys 
goods  from  the  trustee  in  bankruptcy  upon  the  premises, 
it  seems  that  he  can  retain  out  of  the  price  of  the  goods  the 
amount  of  rent  for  which  he  could  have  distrained  (h),  such 
an  amount  being  limited  to  the  six  months'  arrears  allowed 
by  the  Bankruptcy  Act  (/).  A  stranger  who  pays  off  a 
distress  for  rent  is  entitled  to  be  repaid  out  of  the  bankrupt 
tenant's  estate  in  priority  to  the  creditors  (J) ;  and  a  stranger 
who  pays  rent  to  prevent  a  distress,  and  recoups  himself 
by  selling  goods  of  the  bankrupt,  is  entitled  to  retain  the 
amount  against  the  trustee  in  bankruptcy  (k). 

By  sect.  42  (1)  of  the  Bankruptcy  Act,  1883,  it  is  provided 
as  follows  : — 

The  landlord,  or  other  person  to  whom  any  rent  is  due 
from  the  bankrupt  (A7c),may  at  anytime,  either  before  or  after 
the  commencement  of  the  bankruptcy,  distrain  upon  the 
goods  or  effects  of  the  bankrupt  for  the  [rent  due  to  him 

(b)  Ex  parte  Descharmes,  1742,  1  Atk.  103. 

(c)  Bagge  v.  Mawby,  1853,  8  Ex.  641. 

(d)  Ex  parte  Shuttleworth,  1832,  1  D.  &  C.  223. 

(e)  lie  Chapman,  1894,  10  T.  L.  R.  449. 
(/)  Stevenson  v.  Wood,  1805,  5  Esp.  209. 
\g)  Mavor  v.  Croome,  1823,  1  Bing.  261. 
(h)  Buckley  v.  Taylor,  1788,  2  T.  R.  690. 
{i)  Re  Griffith,  1897,  66  L.  J.  Q.  B.  763. 
(;')  Ex  parte  Kennard,  1870,  21  L.  T.  684. 
[k)  Ex  parte  Elliott,  1838,  3  M.  &  A.  664. 

(kk)  See  Ex  parte  Harrison,  1884,  13  Q    B.  D.  753. 
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bankruptcy  to  from  the  bankrupt,  with  this  limitation,  that  if  such  distress 
be  available 
for  six 
months'  rent 


only. 


for  rent  be  levied  after  the  commencement  of  the  bank- 
ruptcy (I),  it  shall  be  available  only  for  six  months'  (m)  rent 


Effect  of 
restriction. 


accrued  due  prior  to  the  date  of  the  order  of  adjudication ; 
but  the  landlord  or  other  person  to  whom  the  rent  may  be 
due  from  the  bankrupt  may  prove  under  the  bankruptcy  for 
the  surplus  due  for  which  the  distress  may  not  have  been 
available. 

The  section  applies  to  an  order  under  the  Act  for  the 
administration  of  the  estate  of  a  debtor  whose  debts  do  not 
exceed  501.,  or  of  a  deceased  person  who  dies  insolvent  (n) ; 
but  not  to  an  order  for  administration  made  in  the  Chancery 
Division  (o). 

It  does  not  protect  a  distress  levied  for  a  mere  sham  rent 
created  to  give  a  mortgagee  an  additional  security  in  bank- 
ruptcy (p)  ;  but  a  distress  under  an  ordinary  attornment 
clause  is  good  against  the  trustee  in  bankruptcy  {q). 

The  effect  of  the  statute,  taken  with  the  previous  law,  is, 
that  if  the  distress  is  levied  before  the  commencement  of 
the  bankruptcy,  the  landlord  is  subject  only  to  the  limitation 
of  six  years  under  theEeal  Property  Limitation  Act,  1833  (r). 
If  the  distress  is  levied  after  the  commencement  of  the 
bankruptcy,  the  landlord  can  recover  under  it  only  six 
months'  arrears  accrued  due  prior  to  the  order  of  adjudi- 
cation (s) ;  and  if  the  order  is  made  in  the  interval  between 

(I)  The  bankruptcy  of  a  debtor  shall  be  deemed  to  commence  at  the 
rime  of  the  act  of  bankruptcy  being  committed  on  which  a  receiving 
order  is  made  against  him,  or,  if  the  bankrupt  is  proved  to  have  com- 
mitted more  acts  of  bankruptcy  than  one,  to  commence  at  the  time  of 
the  first  of  the  acts  of  bankruptcy  proved  to  have  been  committed  by  the 
bankrupt  within  three  months  next  preceding  the  date  of  the  presenta- 
tion of  the  bankruptcy  petition  :  sect.  43.  See  Ex  parte  Bayly,  1 852,  22 
L.  J.  Bank.  26  ;  Paull  v.  Best,  1863,  3  B.  &  S.  537  ;  Ee  Crook,  1892, 
66  L.  T.  29. 

(m)  This  period  was  substituted  by  sect.  28  of  the  Bankruptcy  Act, 
1890,  for  the  former  period  of  one  year.  See  Ex  parte  Dyke,  1882,  22 
C.  D.  p.  425.  (»)  Sub-sect.  (2).     See  sects.  122,  125. 

(o)  lie  Fryman's  Estate,  1888,  38  C.  D.  468. 

(p)  Exp'arte  Williams,  1877,  7  C.  D.  138  ;  Ex  parte  Jackson,  1880,  14 
C.  D.  725.  (q)  Ex  parte  Voisey,  1882,  21  C.  D.  442. 

(r)  3  &  4  Will.  4,  c.  27,  s.  42.  See  Ex  parte  Bayly,  1852,  22  L.  J. 
Bank.  26. 

(s)  As  to  the  recovery  of  any  excess  received  by  the  landlord  or  his 
agent,  see  Re  Crook,  1892, 66  L.  T.  29.  As  to  the  effect  of  an  agreement 
varying  the  mode  of  payment,  see  Re  Smith  and  Hartogs,  1895,  44 
W.  R.  79. 
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two  rent-days,  the  rent  up  to  the  date  of  the  order  will  lie 
apportioned,  and  the  landlord  can  distrain  for  it  when  the 
rent  for  the  quarter  or  other  period  becomes  due  (t).  For 
rent  accruing  due  after  the  order  of  adjudication  the 
landlord  is  entitled  to  distrain  (u),  even  though  it  is  a  rent 
payable  in  advance,  and  for  this  purpose  the  leave  of  the 
Court  is  not  required  (v).  The  landlord  is  entitled  also  to 
prove  his  debt,  but  he  cannot  both  distrain  and  prove  (r), 
save  where  the  proof  is  in  respect  of  arrears  exceeding  the 
six  months'  limit. 

The  restriction  upon  the  right  of  distress  is  imposed  only  Cases  where 
for  the  benefit  of  the  bankrupt's  estate,  and  it  does  not  aoesnot 
apply  to  goods  upon  the  demised  premises  which  have  been  apply, 
mortgaged  beyond  their  value,  and  in  which  consequently 
the  bankrupt  has  no  interest  (y).      Nor  does  it  apply  to  a 
distraint  made  by  a  superior  landlord,  or  to  a  distraint 
upon  the    bankrupt's   goods  when    upon  the  premises    of 
a  third  person,  the  distraint  being  for  rent  due  for  such 
premises  (z) . 

The  discharge  of  the  bankrupt  operates  only  to  relieve   Discharge  of 
him  of  personal  liability,  and  does  not  affect  the  landlord's  b^1'1^- 
right  to  recover  his  rent  by  distress  (a). 

Where  the  landlord  distrains  on  any  goods  of  a  bankrupt  Preferential 
within  three  months  next  before  the  date  of  the  receiving  banlcruptcy. 
order,  preferential  debts  under  the  Preferential  Payments  in 
Bankruptcy  Act,  1888  (b),  are  a  first  charge  on  the  goods 
distrained  or  the  proceeds  of  sale  thereof ;  provided  that  in 
respect  of  any  money  paid  under  any  such  charge  the 
landlord  shall  have  the  same  rights  of  priority  as  the 
person  to  whom  such  payment  is  made  (c). 

(0  Be  Howell,  1895,  1  Q.  B.  844. 

(u)  Briggs  v.  Sown/,  1841,  8  M.  &  W.  729. 

(v)  Ex  parte  Hale,  1875,  1  C.  D.  285. 

(as)  Ex  parte  Grove,  1747,  1  Atk.  104. 

(y)  Brocklehurst  v.  Laioe,  1857,  7  E.  &  B.  176.  See  Railton  v.  Wood, 
1890,  15  A.  C.  363. 

(z)  See  Smith's  L.  C.  10th  ed.  I.  433  ;  Ex  parte  Harrison,  1884,  13 
Q.  B.  D.  p.  765. 

(a)  Newton  v.  Scott,  1842,  10  M.  &  W.  471  ;  Brings  v.  Sovory,  1841, 
8  M.  &  W.  729  ;  Phillips  v.  Sliervill,  1845,  6  Q.  B.  944. 

(6)  51  &  52  Vict.  c.  62. 

(c)  Sect.  1  (4). 
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In  general, 
distress  after 
winding-up 
is  void. 

25  &  26  Vict. 
c.  89,  s.  163. 


But  in  some 
cases  distress 
allowed. 


Sect.  87. 


When  leave 
to  distrain 
will  not  be 
given. 


(iv.)  Remedy  on  Winding-up. 

Sect.  163  of  the  Companies  Act,  1862,  provides  as 
follows  : — 

Where  any  company  is  being  wound  up  by  the  Court,  or 
subject  to  the  supervision  of  the  Court,  any  distress  put  in 
force  against  the  estate  or  effects  of  the  company  after  the 
commencement  of  the  winding-up  (i.e.  after  the  presenta- 
tion of  the  petition  for  the  winding-up  (sect.  84))  shall  be 
void  to  all  intents. 

Sect.  10  of  the  Judicature  Act,  1875,  which  for  certain 
purposes  assimilates  the  rules  in  the  winding-up  of  com- 
panies to  the  rules  in  bankruptcy,  does  not  operate  to  give 
the  landlord  of  a  company  a  right  to  distrain  for  rent  due 
before  the  winding-up  order  (e). 

Notwithstanding  the  generality  of  sect.  163,  it  has  been 
held  that  a  distress  is  a  proceeding  which  may  be  commenced 
or  proceeded  with  by  leave  of  the  Court  under  sect.  87  (/), 
which  is  as  follows  : — 

When  an  order  has  been  made  for  winding  up  a  company 
under  this  Act,  no  suit,  action,  or  other  proceeding  shall 
be  proceeded  with  or  commenced  against  the  company 
except  with  the  leave  of  the  Court,  and  subject  to  such 
terms  as  the  Court  may  impose. 

As  a  general  rule,  leave  will  not  be  given  to  distrain  for 
rent  accrued  due  before  the  commencement  of  the  winding-up, 
if  the  lessor  can  prove  for  the  rent  against  the  assets  of  the 
company  ( g),  nor  for  rent  accruing  due  while  the  liquidator 

(e)  Be  Coal  Consxmers'  Association,  1876,  4  G.  D.  625  ;  Re  Bridgewater 
Engineering  Co.,  1879,  12  C.  D.  181  ;  Thomas  v.  Batent  Lionite  Co.,  1881, 
17  C.  D.  p.  257  ;  Re  South  Kensington  Co-op.  Stores,  ib.  161. 

(/)  Be  Exhall  Coal  Mining  Co.,  1864, 4  D.  J.  &  S.  377  ;  Be  Lancashire 
Cotton  Co.,  1887,  35  C.  D.  656  ;  Be  Higginshaw  Mills  Co.,  1896,  2  Ch. 
544. 

(g)  Be  Coal  Consumers'  Association,  1876,  4  C.  D.  625  ;  Be  Bridgewater 
Engineering  Co.,  1879,  12  C.  D.  181.  Where  the  lease  is  held  by  a 
trustee  for  the  company,  the  lessor  has  no  right  of  proof  against  the 
company,  and  he  can  take  the  goods  of  the  company  in  the  same  manner 
as  the  goods  of  a  stranger  ;  and  so  where  the  company  has  taken  posses- 
sion under  an  agreement  for  the  assignment  of  the  lease  :  Be  Lundy 
Granite  Co.,  1871,  L.  R.  6  Ch.  462  ;  Be  Traders'  N.  Staff.  Co.,  1874,  19' 
Eq.  60  ;  Be  Regent  United  Service  Stores,  1878,  8  C.  D.  616.  It  makes 
no  difference  that  the  liquidator  offers  to  allow  the  lessor  to  prove  : 
Re  Regent  U.  S.  Stores;  or  that  he  has  taken  as  collateral  security  a. 
promissory  note  of  the  company  :  Ex  parte  Clemence,  1883,  23  C.  D.. 
154. 
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remains  in  possession  of  the  demised  premises  after  the 
winding-up,  if  this  is  by  arrangement  with  the  landlord  and 
for  the  joint  benefit  of  the  landlord  and  the  company  (h)  ; 
and  leave  will  be  refused  if  the  liquidator  simply  abstains 
from  trying  to  get  rid  of  the  property  (i). 

Prima  facie,  sect.  163  prohibits  the  landlord's  distress,   Principle  on 

WIllCil  ICJIVC 

and  to  get  over  it  the  landlord  must  show  either  that  it  is  js  given, 
inequitable  for  the  company  or  its  liquidator  to  insist  on 
the  section — that  is,  that  there  is  some  special  equity  which 
entitles  the  landlord  to  ask  the  Court  to  relieve  him  of  the 
burden  of  the  section — or  that  it  is  a  case  in  which  the  Court 
will  allow  distress  to  be  put  in  so  as  to  recover  rent  which 
ought  to  be  paid  as  one  of  the  expenses  of  winding-up  (J). 

Thus  leave  to  distrain  for  rent  accruing  due  after  the 
winding-up  is  given  if  the  liquidator  remains  in  possession 
for  the  convenience  of  the  winding-up  (k).  But  the  fact 
that  an  indirect  advantage  accrues  from  the  possession  of 
the  liquidator  is  not  enough  (I).  If  the  goods  to  be  dis- 
trained upon  are  mortgaged  to  debenture-holders  to  an 
amount  exceeding  their  value,  the  landlord  is  entitled  to 
distrain,  upon  the  ground  that  the  goods  are  not  the  goods 
of  the  company  for  the  purpose  of  sect.  163  (to),  and  it 
makes  no  difference  that  the  debenture-holders  are  willing 
to  release  their  security  (to). 

Where  the  landlord  is  entitled  to  prove  for  the  rent  due  Apportion- 
before  winding-up,  and  to  be  paid  in  full  the  rent  accruing  ^before"* 
after  winding-up,  the  rent  will  be  apportioned  as  at  the  date  and  after 
of  the  winding-up  petition  or  resolution,  and  he  will  be  paid  wm  n£"uP- 
in  full  the  part  in  respect  of  the  period  subsequent  to  that 
date  00  ;  but  where  the  rent  is  payable  in  advance,  the 
landlord  will  be  paid  in  full  only  so  much  as  is  due  while 
the  liquidator  continues  in  beneficial  occupation  (o). 

(h)  Re  Progress  Assurance  Co.,  1870,  9  Eq.  370. 

(i)  Re  Oak  Pits  Colliery  Co.,  1882,  21  C.  D.  p.  331. 

( j)  Per  Cotton,  L.J.,  in  Re  Lancashire  Cotton  Co.,  1887,  35  C.  D.  p.  662. 

(k)  Re  Oak  Pits  Colliery  Co.,  1882,  21  C.  D.  p.  330  ;  Re  Lundy  Granite 
Co.,  1871,  6  Ch.  p.  466  ;  Re  N.  Yorkshire  Iron  Co.,  1878,  7  C.  D.  661  ; 
Re  Silkstone  Coal  and  Iron  Co.,  1881,  17  C.  D.  158  ;  Re  Higginshaw  Mills 
Co.,  1896,  2  Ch.  p.  550. 

(I)  Re  House  and  Land  Investment  Trust,  1894,  42  W.  R.  572. 

(m)  Re  New  City  Club,  1887,  34  C.  D.  646. 

\n)  Re  South  Kensington  Co-op.  Stores,  1881,  17  C.  D.  161. 

(o)  Shackell  v.  Chorlion,  1895,  1  Ch.  378. 
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Distress  by 
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Eight  of 
re-entry. 


Distress 
levied  before 
winding-up. 


Preferential 
debts. 


Proof  for 
future  rent. 


A  mortgagee  who  is  entitled  to  distrain  under  an  attorn- 
ment clause  contained  in  a  mortgage  granted  by  the 
company  does  not,  for  the  purpose  of  obtaining  leave  to 
distrain,  stand  in  as  good  a  position  as  a  lessor  (p)  ;  and 
though  there  may  be  circumstances  which  would  make  it 
just  that  mortgagees  should  have  power  to  distrain  for 
interest  accrued  since  the  winding-up,  leave  will  not  be 
given  where  the  occupation  by  the  liquidator  has  been  for 
the  joint  benefit  of  the  company  and  the  mortgagee  (q) . 

If  the  landlord  has  a  right  of  re-entry,  and  seeks  to 
exercise  it,  the  liquidator  can  only  retain  the  property  on 
condition  of  complying  with  the  legal  obligation  to  pay 
rent  (r) ,  and  in  this  way  the  landlord  may  be  able  to  obtain 
payment  in  full. 

Where  the  distress  is  already  levied  before  the  winding-up, 
the  rule  is  in  favour  of  the  landlord,  and  the  proceedings 
under  the  distress  will  be  allowed  to  go  on  unless  there  are 
special  circumstances  rendering  this  course  inequitable  (s). 

Where  a  landlord  has  distrained  on  any  goods  of  a  company 
being  wound  up  within  three  months  next  before  the  date 
of  the  winding-up  order,  preferential  debts  under  the 
Preferential  Payments  in  Bankruptcy  Act,  1888  (t),  are  a 
first  charge  on  the  goods  so  distrained  on,  or  the  proceeds  of 
sale  thereof;  provided  that  in  respect  of  any  money  paid  under 
any  such  charge  the  landlord  shall  have  the  same  rights  of 
priority  as  the  person  to  whom  such  payment  is  made  (w). 

Formerly  in  the  winding-up  of  a  lessee  company  the 
lessor  was  allowed  to  prove  for  the  whole  value  of  the 
future  rent,  though  with  the  qualification  that  he  was  not 
to  receive  more  than  the  amount  which  the  company  might 
actually  become  liable  to  pay  under  the  covenant  in  the 
lease  (.r)  ;  and  in  a  case  where  the  lessor  did  not  wish  the 


(p)  Be  Lancashire  Cotton  Co.,  1887,  35  C.  D.  656,  see  p.  663.  Cf.  Be 
Brown,  Bayley  d  Dixon,  1881,  18  C.  D.  649. 

(q)  Re  Higginshaw  Mills  Co.,  1896,  2  Ch.  544. 

(r)  Be  SiUcstone  and  Dodvorth  Co.,  1881,  17  C.  D.  158  ;  General  Share 
Co.  v.  Wetley  Brick  Co.,  1882,  20  C.  D.  260. 

(s)  Be  Roundwood  Colliery  Co.,  1897,  1  Ch.  373,  per  Stirling,  J. 

(t)  51  &  52  Vict.  c.  62.    "  («)  Sect.  1  (4). 

(x)  Be  Haytor  Granite  Co.,  1865,  1  Ch.  77  ;  Be  Horsey  s  Claim,  1868, 
5  Eq.  561  ;  Oppenheimer  v.  British,  d-c,  Investment  Bank,  1877,  6  C.  D. 
744.  Where  a  mortgagee  of  the  lessor  is  in  possession,  see  Be  TVestboume 
Grove  Drapery  Co.,  1877,  5  C.  D.  248. 
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lease  to  be  given  up,  the  same  rule  was  recently  followed  (//), 
notwithstanding  the  principle  as  to  proving  future  liabilities 
established  by  Hardy  v.  Fothergill{z).  Where,  however, 
the  lessor  is  willing  for  the  lease  to  be  treated  as  determined, 
and  desires  to  prove  once  for  all  for  his  loss  on  that  footing, 
proof  may  be  at  once  made  in  respect  of  all  liabilities, 
present  or  future,  certain  or  contingent ;  and  even  in  a  case 
where  he  is  not  so  willing,  it  must  not  be  taken  for  certain 
that,  since  Hardy  v.  Fothergill,  he  is  entitled  to  the  benefit 
of  the  old  rule  (a). 

(v)  Remedy   by  Action. 

The  remedy  by  distress  does  not  exclude  the  right  of  the 
landlord  to  recover  rent  by  action  based  on  the  contract 
between  himself  and  the  tenant.  Where,  however,  he  dis- 
trains for  rent  and  does  not  sell  the  goods,  he  cannot  bring 
an  action  for  the  rent  so  long  as  he  holds  the  distress,  even 
though  it  be  insufficient  to  satisfy  the  rent  (b).  But  after 
the  sale  he  can  bring  an  action  to  recover  the  deficiency  (c). 

The  granting  of  a  new  lease  does  not  release  rent  due 
before  its  execution,  although  the  deed  is  dated  before  the 
rent  is  due  and  the  term  is  stated  to  have  commenced 
before  that  date  (d) . 

If  the  lease  is  by  deed,  the  action  may  be  either  for  rent 
on  the  indenture  or  on  a  covenant  for  payment  of  rent  (e). 

Where  the  lease  is  not  by  deed,  the  action  may  be  either 
for  rent  on  the  special  contract  or  for  use  and  occupation  (/) . 
In  an  action  for  rent  on  a  lease  at  will  occupation  must  be 
shown  ;  but  not  where  the  lease  is  for  years  (g) . 

The  action  for  use  and  occupation  (gg)  is  given  by  the 
Distress  for  Bent  Act,  1737  :— 

It  shall  be  lawful  for  the  landlord,  where  the  agreement 
is  not  by  deed,  to  recover  a  reasonable  satisfaction  for  the 


Kemedy  by 
action  not 
excluded  by 
distress. 


Or  by  new- 
lease. 


Actions  for 
rent  where 
lease  is  by 
deed. 

Actions  for 
rent  where 
lease  is  not  by 
deed. 

Use  and 
occupation. 

11  Geo.  2, 
c.  19,  s.  14. 


(y)  Be  Neiv  Oriental  Bank  Corf.  Lim.,  1895,  1  Cli.  753. 

(a)  1888,  13  A.  C.  351.      (a)  Be  Panther  Lead  Co.,  1896,  1  Ch.  978. 

(6)  Lehain  v.  Philpott,  1875,  L.  R.  10  Ex.  242. 

(c)  Philpott  v.  Lehain,  1876,  35  L.  T.  855. 

(d)  Cooper  v.  Robinson,  1842,  10  M.  &  W.  694. 

(e)  For  the  evidence  in  these  actions,  see  Roscoe's  Evidence,  16th  ed. 
694.  (/)  For  the  evidence  in  these  actions,  see  Ibid,  323. 

(g)  Bellasis  v.  Burbrick,  1697,  1  Salk.  209. 

(gg)  In  use  and  occupation  the  plaintiff  cannot  recover  rent  payable 
in  advance  :  Angell  v.  Randall,  1867,  16  L.  T.  498.     An  equitable  estate 

L.T.  X 


306 


TERMS    OF    TENANCY. 


Where  agree- 
ment is  not  by 
deed,  landlord 
may  recover 
reasonable 
satisfaction. 
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necessary. 


Damages. 


Guarantee  for 
rent. 


lands,  tenements  or  hereditaments  held  or  occupied  by  the 
defendant,  in  an  action  on  the  case,  for  the  use  and  occupa- 
tion of  what  was  so  held  or  enjoyed  ;  and  if  in  evidence  on 
the  trial  of  such  action  any  parol  demise  or  any  agreement 
(not  being  by  deed),  whereon  a  certain  rent  was  reserved, 
shall  appear,  the  plaintiff  shall  not  therefore  be  nonsuited, 
but  may  make  use  thereof  as  an  evidence  of  the  quantum  of 
the  damages  to  be  recovered  (h). 

An  action  for  use  and  occupation  lies  upon  a  contract, 
express  or  implied,  to  pay  for  the  occupation  (■?'),  but  only 
where  the  tenant  has  actually  entered  and  occupied  the 
premises  (A),  though  he  need  not  occupy  for  the  whole  term 
covered  by  the  contract  (/).  Sending  in  people  to  clean  and 
decorate  the  house  is  evidence  of  occupation  (w). 

Under  this  form  of  action  the  measure  of  damages 
recoverable  is  usually  the  rent,  where  a  rent  has  been 
agreed  upon  (n)  ;  and  where  no  rent  has  been  agreed  upon, 
such  sum  as  the  jury  may  find  the  occupation  to  be  worth  (o). 
The  agreed  rent,  however,  is  only  evidence  of  the  amount 
to  be  paid,  and  under  special  circumstances — as  where  the 
lessor  has  failed  in  a  material  point  to  fulfil  his  part  of 
the  contract — the  jury  may  ascertain  the  value  of  the  land 
without  regard  to  the  rent  reserved  ( p) . 

If  the  rent  has  been  guaranteed  in  writing,  the  landlord 
will  have  an  action  against  the  guarantor ;  but  for  this 
purpose  there  must  be  a  contract  immediately  between  the 
landlord  and  the  guarantor.     Where  A.  addressed  a  letter 


in  the  plaintiff  will  not  support  the  action  :  Cobb  v.  Carpenter,  1809,  2 
Camp.  13,  note  ;  Harris  v.  Booker,  1827,  4  Bing.  96  ;  though  the  defect 
in  the  plaintiff's  title  does  not  prejudice  him,  if  he  himself  let  the 
premises  :  Fisher  v.  Marsh,  1865,  6  B.  &  S.  411,  or  if  his  title  has  been 
recognised  by  payment  of  rent,  Dolby  v.  lies,  1840,  11  A.  &  E.  335. 

(/()  See  infra,  p.  263,  as  to  pleading  a  previous  distress. 

(i)  Hall  v.  Burgess,  1826,  5  B.  &  C.  at  p.  333  ;  Gibson  v.  Kirk,  1841, 
1  Q.  B.  850  ;  Smith  v.  Eldridge,  1854,  15  C.  B.  236  ;  Dawes  v.  Doiolinq, 
1874,  31  L.  T.  65  ;  Sloper  v.  Saunders,  1860,  29  L.  J.  Ex.  275  ;  Church- 
ward v.  Ford,  1857,  26  L.  J.  Ex.  354. 

(k)  See  Edge  v.  Strafford,  1831,  1  Cr.  &  J.  391  ;  Hoiv  v.  Kennett,  1835, 
3  A.  &  E.  659  ;  Lowe  v.  Ross,  1850,  5  Ex.  553  ;  Towne  v.  D'Heinriche, 
1853,  13  C.  B.  892. 

(I)  Smalhvood  v.  Sheppards,  1895,  2  Q.  B.  627,  629. 

(m)  Smith  v.  Twoart,  1841,  2  M.  &  Gr.  841. 

(n)  See  Gretton  v.  Mees,  1878,  7  C.  D.  839. 

(o)  Mayor  of  Thetjord  v.  Tyler,  1845,  8  Q.  B.  at  p.  1U0. 
p)  Tomlinson  v.  Day,  1821,  2  Br.  &  B.  680. 
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to  an  intending  tenant  undertaking  to  be  responsible  for 
the  rent,  and  the  landlord  on  sight  of  this  letter  accepted 
the  tenant,  it  was  held  that,  since  there  was  no  agreement 
between  the  landlord  and  A.,  the  latter  was  not  liable  (q). 

A  tenant  for  years  cannot  be  made  personally  liable  in 
an  action  of  debt  for  non-payment  of  a  rent-charge  issuing 
out  of  the  land  (r). 

In  an  action  against  a  tenant  for  rent  in  arrear,  interest 
at  the  current  rate  from  the  day  fixed  for  payment  may  be 
recovered  (s). 

By  sect.  1  of  the  Eeal  Property  Limitation  Act,  1874  (t), 
a  limit  of  twelve  years  is  prescribed  for  the  recovery  of 
"any  land  or  rent  "  ;  but  the  word  "  rent,"  as  used  here, 
refers  to  rents  in  the  nature  of  rent-charges,  and  does  not 
include  rents  reserved  on  leases  for  years  (»)•  Rents  of  the 
latter  class  are  subject  to  the  conflicting  periods  of  limita- 
tion provided  by  3  &  4  Will.  4,  c.  27  (x),  s.  42,  and  3  &  4 
Will.  4,  c.  42,  s.  3  :— 

No  arrears  of  rent  shall  be  recovered  by  any  action  but 
within  six  years  next  after  the  same  shall  have  become  due, 
or  next  after  an  acknowledgment  of  the  same  in  writing 
shall  have  been  given  to  the  person  entitled  thereto  or  his 
agent,  signed  by  the  person  by  whom  the  same  was  payable 
or  his  agent. 

All  actions  of  debt  for  rent  upon  an  indenture  of  demise, 
and  all  actions  of  covenant  or  debt  upon  bond  or  other 
specialty,  shall  be  commenced  and  sued  within  twenty  years 
after  the  cause  of  such  actions  (y),  but  not  after. 


(q)  Nash  v.  Spencer,  1896,  13  T.  L.  R.  78. 

(r)  Re  Herbage  Rents,  Greenwich,  1896,  2  Ch.  811. 

(s)  3  &  4  Will.  4,  c.  42,  s.  28  ;  Skerry  v.  Preston,  1813,  2  Chit.  R.  245. 
See  also  as  to  levying  under  a  writ  of  execution  interest  at  4  per  cent, 
from  the  date  of  the  judgment,  R.  S.  C.  1883,  Ord.  42,  r.  16.  As  to 
interest  payable  by  Crown  tenants,  see  10  Geo.  4,  c.  50,  s.  91. 

(t)  37  &  38  Vict.  c.  57. 

(?t)  Grant  v.  Ellis,  1841,  9  M.  &  W.  113;  Archbolal  v.  Scully,  1861, 
9  H.  L.  C.  p.  375  ;  Irish  Land  Commissioners  v.  Grant,  1884,  10  App. 
Cas.  p.  26.     See  De  Beauvoir  v.  Owen,  1850,  5  Ex.  166,  as  to  quit  rents. 

(cc)  Real  Property  Limitation  Act,  1833. 

(y)  Except  in  case  of  the  disability  or  absence  beyond  seas  of  the 
person  entitled  to  such  action,  or  in  case  an  acknowledgment  has  been 
made  either  in  writing,  signed  by  the  person  liable  by  virtue  of  such 
indenture,  or  his  agent,  or  by  part  payment,  or  part  satisfaction.  Ste 
sects.  4,  5. 
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These  enactments  have  been  reconciled  by  treating  the 
latter  as  engrafting  an  exception  upon  the  former ;  so  that 
while  all  remedies,  real  and  personal,  for  arrears  of  rent, 
are  prima  facie  subject  to  the  six  years  limitation  of  c.  27, 
s.  42  (z),  actions  on  a  covenant  to  pay  rent  or  upon  an 
indenture  of  demise  can  be  brought  for  twenty  years' 
arrears  (a). 
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(1)  Where  there  is  no  Express  Agreement. 
Obligations  of  Tenant. 

Tenants  from  A  tenant  from  year  to  year  of  a  house  is  only  bound  to 
year  to  year.  keep  it  wind  and  water-tight  (b),  to  use  it  in  a  tenant-like 
manner  (c),  and  to  make  fair  and  tenantable  repairs,  such  as 
putting  in  windows  or  doors  that  have  been  broken  by  him, 
so  as  to  prevent  waste  and  decay  of  the  premises  (d).  He 
must  not  commit  any  waste  (cl),  but  he  cannot  be  compelled 
to  replace  doors,  windows  or  stairs  worn  out  with  age  (e),  or 
to  re-roof  the  house,  renew  the  main  timbers,  or  execute 
other  general  or  substantial  repairs  (/). 

(z)  See  Hunter  v.  Nockolds,  1850,  1  Mac.  &  G.  640  ;  Humfrey  v.  Gery, 
1849,  7  C.  B.  567. 

(a)  Darley  v.  Tennant,  1885,  53  L.  T.  257  ;  Donegan  v.  Neill,  1885, 
16  L.  R.  Ir.  309. 

(6)  Auworth  v.  Johnson,  1832,  5  C.  &  P.  239  ;  Leach  v.  Tlwmas,  1835, 
7  C.  &  P.  327.  (c)  Horsefall  v.  Mather,  1815,  Holt,  N.  P.  7. 

(d)  Per  Lord  Kenyon,  C.J.,  in  Ferguson  v. ,  1798,  2  Esp.  590. 

The  liability  of  a  copyhold  tenant  to  repair  under  the  custom  of  the 
manor  is  contractual,  and  survives  against  his  personal  representatives  : 
Black-more,  v.  White,  1899,  1  Q.  B.  293. 

(e)  Auworth  v.  Johnson,  1832,  5  C.  &  P.  239.  See  Torriano  v.  Young, 
1833,  6  C.  &  P.  8  ;  Martin  v.  Gilliam,  1837,  7  A.  &  E.  540. 

(/)  Ferguson  v. ,  1798,  2  Esp.  590  ;  Horsefall  v.  Mather,  1815, 

Holt,  N.  P.  7  ;  Leach  v.  Thomas,  1835,  7  C.  &  P.  327. 
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Tenants  for  terms  of  years  are  under  a  more  extensive  Tenants  for 
obligation  to  repair,  since  it  appears  that  they  are  liable  for  yeaiS01 
permissive  waste,  though  not  tenants  for  life  (g). 

An  express  agreement  to  repair  excludes  the  implied 
contract  to  use  the  premises  in  a  tenantable  manner  (li). 

The  liability  of  a  tenant  for  the  results  of  accidental  fire  is   Accidental 
excluded  by  the  Fires  Prevention  (Metropolis)  Act,  1774 : — 

No  action,  suit  or  process  whatsoever  shall  be  maintained  l-^Geo.  3, 
against  any  person  in  whose  house,  chamber,  stable,  barn     '   ' '  ' 
or  other  building,  or  on  whose  estate  any  fire  shall  acci-  maintainable 
dentally  {i.e.  as  the  result  of  chance,  and  not  of  negligence  j?r  acciclental 
or  want  of  reasonable  care  (i))  begin  ;  nor  shall  any  recom- 
pense be  made  by  such  person  for  any  damage  suffered 
thereby,  any  law,  usage  or  custom  to  the  contrary  notwith- 
standing :  provided  that  no  contract  or  agreement  made 
between  landlord  or  tenant  shall  be   hereby  defeated  or 
made  void  (A). 

This  enactment,  though  occurring  in  a  statute  which  in 
the  main  applies  only  to  the  metropolis,  is  of  general 
application  (I) . 

Obligations  of  Landlord. 

Where  there  is  no  stipulation  on  the  subject,  a  person  Liability  of 
who  agrees  to  take  a  house  must  take  it  as  it  stands,  and 
cannot  compel  the  lessor  to  put  it  into  a  condition  fit  for 
habitation  (m).     As  between   the   landlord  and   tenant  of 
premises  let  from  year  to  year,  there  is  no  obligation  upon 

((/)  Infra,  p.  328.  As  to  the  right  of  a  tenant  in  common  of  a  house 
to  compel  his  co-tenant  to  contribute  to  the  expenses  of  repairs,  see 
Leigh  v.  Dickeson,  1883,  12  Q.  B.  D.  194  ;  15  ib.  60. 

(h)  Standen  v.  Chrismas,  18i7,  10  Q.  B.  135.  But  contra,  White 
v.  Nicholson,  1842,  4  M.  &  Gr.  95. 

(i)  Filliter  v.  Phippard,  1847,  11  Q.  B.  347.  See  Canterbury  v. 
Meg.,  1843,  12  L.  J.  Ch.  281,  284  ;  Hicks  v.  Downing,  1697,  1  Ld. 
Raym.  99.  (/,;)  Infra,  p.  313. 

(I)  Hichards  v.  Easto,  1846,  15  M.  &  W.  p.  251  ;  Filliter  v.  Phippard, 
supra. 

(m)  Chappell  v.  Gregory,  1864,  34  Beav.  250.  But  in  the  case  of 
weekly  tenancies  there  appears  to  be  an  implied  agreement  that  the 
landlord  shall  keep  the  premises  in  repair  :  Broggi  v.  Eobins,  1898, 
14  T.  L.  R.  439.  As  to  the  statutory  implied  condition  as  to  the  state 
of  premises  let  to  the  working  classes,  see  infra,  p.  331.  The  landlord 
is  liable  for  damage  resulting  from  failure  to  observe  this  condition  : 
Walker  v.  Hobbs  &  Co.,  1889,  23  Q.  B.  D.  458. 
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the  former  to  do  substantial  repairs  during  the  continuance 
of  the  lease,  unless  there  is  an  express  agreement  to  that 
effect  (n)  ;  nor  is  there  any  such  obligation  where  the 
premises  are  let  for  a  term  of  years  (o).  If  the  demised 
premises  are  burnt  down  during  the  lease,  the  landlord  is 
not  bound  to  rebuild  them  (p),  even  though  he  has  received 
insurance  money  (q),  or  has  covenanted  for  quiet  enjoyment 
by  the  tenant  (r).  Although  the  lessee's  covenant  to  repair 
contains  an  express  exception  of  damage  by  fire  and 
tempest,  it  seems  that  the  landlord  is  not  bound  to  repair 
in  either  of  the  excepted  cases  (s). 

Where  the  landlord  of  a  house  let  in  apartments  allows 
a  tenant  to  use  the  roof  as  a  drying  ground,  there  is  no 
obligation  on  him  to  keep  the  fence  to  the  roof  in  repair  (t) ; 
but  it  is  otherwise  with  a  common  staircase,  and  an  action 
will  lie  at  the  suit  of  a  person  having  business  with  the 
tenants  who  is  injured  by  its  defective  condition  (u). 

A  landlord  who  occupies  the  upper  part  of  a  house  is  not 
liable  for  an  accidental  defect  in  a  gutter  owing  to  which 
the  goods  of  a  tenant  on  the  ground  floor  are  spoiled  by 
water  (x) ;  and  similarly  as  to  the  escape  of  water  from  a 
cistern  or  waterpipe.  The  water  is  brought  into  the  house 
for  the  common  benefit  of  all  the  occupants,  and  the  land- 
lord is  not  liable  unless  actual  negligence  can  be  proved 
against  him  {y).  And  generally  a  landlord,  who  occupies 
part  of  the  premises,  is  under  no  liability  to  keep  them  in 
such  repair  as  to  render  the  demised  part  habitable  (z). 
This  rule,  however,  must  be  received  with  caution  since 
Miller  v.  Hancock  (u),  and  it  is  probable  that  the  landlord 

(»)  Gott  v.  Gandy,  1853,  2  E.  &  B.  p.  847. 

(o)  Arden  v.  Pullen,  1842,  10  M.  &  W.  321. 

(p)  Bayne  v.  Walker,  1815,  3  Dow,  233. 

(q)  Leeds  v.  Cheetham,  1827, 1  Sim.  146  ;  Lqfft  v.  Dennis,  1859, 1  E.  &  E. 
474.  (r)  See  Brown  v.  Quilter,  1764,  2  Ambl.  at  p.  620. 

(s)  Judgment  of  Lord  Kenyon,  C.J.,  in  Weigall  v.  Waters,  1795, 
6  T.  R.  at  p.  488. 

(0  Ivay  v.  Hedges,  1882,  9  Q.  B.  D.  80. 

(u)  Miller  v.  Hancock,  1893,  2  Q.  B.  177. 

\x)  Carstairs  v.  Taylor,  1871,  L.  R.  6  Ex.  217.  Cf.  Anderson  v. 
Oppenheimer,  1880,  5  Q.  B.  D.  602. 

(y)  Boss  v.  Fedden,  L.  R.  7  Q.  B.  661  ;  Blake  &  Co.  v.  Woolf,  1898, 
2  Q.  B.  426. 

(z)  Colebeck  v.  Girdlers'  Co.,  1876, 1  Q.  B.  D.  234.  See  notes  to  Pomfret 
v.  Bicrofl,  1  Wins.  Saund.  ed.  1871,  557  ;  Carstairs  v.  Taylor,  ubi  sup. 
p.  223. 
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is  liable  for  repairs  which  are  necessary  for  the  convenience 
and  safety  of  the  building  as  a  whole. 

Prima  facie  the  liability  to  a  stranger  for  an  accident  due  Liability  to 
to  the  defective  state  of  the  premises  is  on  the  tenant  {!>)  ;  stnmgers- 
but  it  is  shifted  to  the  landlord  where  the  duty  to  repair 
is  by  the  lease  imposed  on  him  (c)  ;  and  it  was  formerly 
held  that  the  landlord  was  equally  liable  where  the  defect 
existed  at  the  time  of  letting  (d),  and  no  duty  to  repair  was 
imposed  upon  the  tenant  (e).  But  to  charge  the  landlord 
it  is  necessary  in  either  case  that  he  should  have  notice 
of  the  defect  (/).  The  continuance  of  a  yearly  or  weekly 
tenancy  is  not  a  re-letting  so  as  to  make  the  landlord  liable 
in  respect  of  the  state  of  the  premises  at  the  beginning  of 
each  year  (g)  or  week  (/*).  More  recently,  however,  the  view 
has  prevailed  that  a  landlord  who  is  under  no  obligation  to 
repair  is  not  responsible  to  persons  using  the  premises  for 
injury  due  to  want  of  repair  (i). 

The  landlord  is  liable  for  a  nuisance  existing  at  the  time 
of  the  demise  (A),  or  created  by  the  act  of  the  tenant  where 
the  terms  of  the  demise  are  an  authority  to  create  the 
nuisance  (/).  But  otherwise,  since  the  landlord  has  no 
power  or  right  of  interference, he  incurs  no  responsibility  (in). 

(2)  Where  there  is  an  Express  Agreement. 
Under  a  general  covenant  to  repair  a  house,  the  tenant   Construction 

~     .  .  , .  .  ot  general 

must  keep  it  m  substantial   repair,  according  to  the  age  covenant  to 
and  nature  of  the  building  {n).  repair. 

(b)  Pretty  v.  Bickmore,  1873,  L.  R,  8  C.  P.  401  ;  Norris  v.  Catmur, 
1885,  C.  &  E.  576.     See  Gwinnell  v.  Earner,  1875,  L.  R.  10  C.  P.  658. 

(c)  Payne  v.  Rogers,  1794,  2  H.  Bl.  349  ;  Mills  v.  Temple-JVest,  1885, 

I  T.  L.  P.  503. 

(d)  Todd  v.  Flight,  1860,  9  C.  B.  N.  S.  377  ;  Bobbins  v.  James,  1863,  15 
C.  B.  N.  S.  221,  240  ;  Nelson  v.  Liverpool  Brewery  Co.,  1877,  2  C.  P.  D.  311. 

(e)  Pretty  v.  Bickmore,  supra;  Gwinnell  v.  Earner,  supra. 

(  / )  Gwinnell  v.  Earner,  svpra ;  Broggi  v.  Robins,  15  T.  L.  R.  224. 
(g)  Gaudy  v.  Jubber,  1865,  9  B.  &  S.  p.  15. 

(h)  Bowen  v.  Anderson,  1894,  1  Q.  B.  164  ;  overruling  Savdford  v. 
Clarke,  21  Q.  B.  D.  398. 

(i)  Lane  v.  Cox,  1897,  1  Q.  B.  415  ;  Copp  v.  Aldridge  &  Co.,  1895, 

II  T.  L.  R.  411. 

(k)  R.  v.  Pedley,  1  A.  &  E.  822  ;  Gandy  v.  Jubber,  1864,  5  B.  &  S.  78. 

\l)  Harris  v.  James,  1876,  45  L.  J.  Q.  B.  545. 

(?/))  Judgment  of  Crompton,  J.,  in  Gandy  v.  Jubber,  1864,  5  B.  &  S. 
p.  88  ;  Rich  v.  Basterfield,  1847,  4  C.  B.  783. 

(n)  Harris  v.  Jones,  1832,  1  Moo.  &  R.  173  ;  Stanley  v.  Towgood,  1836, 
3  Bin".  N.  C.  4. 
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It  is  perfectly  well  settled  that  a  general  covenant  to 
repair  must  be  construed  to  have  reference  to  the  condition 
of  the  premises  at  the  time  when  the  covenant  begins  to 
operate  (o)  ;  and  the  jury  may  inquire  whether  the  house 
was  new  or  old  at  the  time  of  the  demise  (p).  No  tenant 
is  bound  to  leave  for  his  landlord  a  new  house,  but  the 
house  which  he  took,  in  a  state  of  fit  repair  as  such 
house  (q). 
Repair  of  old  If  the  house  demised  is  an  old  one,  the  tenant  is  only 
premises.  bounci  to  keep  it  up  as  an  old  house,  and  is  not  obliged  to 

give  the  landlord  the  benefit  of  new  work(r).  It  is  not 
meant,  in  fact,  that  the  old  building  is  to  be  restored  in  a 
renewed  form  at  the  end  of  the  term,  so  as  to  make  the 
value  of  it  greater  than  it  was  at  the  commencement  of  the 
term.  Diminution  in  value,  resulting  from  the  natural 
operation  of  time  and  the  elements,  falls  upon  the  land- 
lord ;  but  the  tenant  must  take  care  that  the  premises  do 
not  suffer  more  damage  than  the  operation  of  these  causes 
would  effect,  and  he  is  bound,  by  seasonable  applications 
of  labour,  to  keep  the  house  as  nearly  as  possible  in  the 
same  condition  as  when  it  was  demised  (s). 

Hence,  where  the  tenant  has  covenanted  to  repair  drains, 
he  is  not  bound  to  pay  for  the  construction  of  a  new  drain 
by  the  local  authority  under  the  Public  Health  Act,  1875  (t). 
And  the  tenant  is  liable  for  repairs  only,  and  not  for  altera- 
tions, such  as  laying  a  new  floor  on  an  improved  plan  («)• 
An  agreement  to  keep  a  piece  of  ornamental  water  in  good 
and  substantial  repair  is  performed  by  keeping  the  water 
from  bursting  its  banks  and  by  maintaining  the  sluices  in 
Avorking  order  (x).  An  agreement  to  do  "  necessary  repairs  " 
imposes  on  the  tenant  the  burden  of  doing  all  repairs  which 
are  requisite  during  the  term  (y) . 

(o)  Per  Parke,  B.,  in  Walker  v.  Hatton,  1842,  10  M.  &  W.  p.  258. 

(p)  Stanley  v.  Towgood,  supra.  See  Mantz  v.  Goring,  1838,4  Bmg. 
N.  C.  451. 

(q)  Scales  v.  Lawrence,  1860,  2  F.  &  F.  289. 

(r)  Per  Tindal,  C.J.,  in  Harris  v.  Jones,  1832,  1  Moo.  &  R.  at  p.  175. 

(s)  See  summing  up  of  Tindal,  C.J.,  in  Gutteridge  v.  Munyard,  1834, 
1  Moo.  &  R.  at  p.  336. 

(0  Lyon  v.  Greenhorn,  1892,  8  T.  L.  R.  457. 

(h)  Soward  v.  Leggatt,  1836,  7  C.  &  P.  613. 

(x)  Bird  v.  Elwes,  18ti8,  L.  R.  3  Ex.  225. 

(y)  Truscott  v.  Diamond  Mock  Boring  Co.,  1881,  20  C.  D.  251. 
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Questions  of  repair  are  questions  of  fact  for  the  jury  to 
be  decided  on  what  are  the  substantial  merits  of  the  case 
rather  than  on  strict  rights.  The  landlord  is  not  to  claim 
for  every  trivial  defect  (z) .  A  breach  of  the  covenant  is  not 
excused  because  the  covenantor  has  bond  fide  employed 
persons  to  repair.  If  his  agents  have  not  in  fact  repaired, 
there  is  no  equity  to  relieve  against  the  breach  (a). 

Unless  the  covenant  by  the  tenant  to  repair  contains  an 
express  exception  of  damage  by  fire  or  other  casualty,  he 
will  be  bound  to  rebuild  or  repair  the  demised  premises  if 
they  should  be  burned  down(/>),  or  otherwise  destroyed  (c) 
or  injured  during  the  term.  Although  the  lease  contains 
a  covenant  by  the  tenant  to  insure  the  premises  in  a 
specified  sum,  he  is  still  liable  on  the  covenant  to  repair, 
and  his  responsibility  is  not  limited  to  the  sum  named  in 
the  covenant  to  insure  (d).  But  a  tenant  who  has  to  leave 
the  premises  in  the  same  state  of  repair  as  when  delivered 
to  him  need  not  rebuild  so  as  to  improve  the  premises,  and 
where  the  rebuilding  would  cost  1,635Z.  and  would  increase 
the  value  by  600/.,  the  damages  for  breach  of  the  covenant 
were  assessed  at  1,035/.  (e). 

Under  a  covenant  to  put  into  habitable  repair,  the  tenant 
must,  if  necessary,  place  the  demised  premises  in  a  better 
state  than  that  in  which  he  found  them  (/).  He  is  not 
bound  to  make  a  new  house,  but  regard  being  had  to  the  state 
of  the  premises  at  the  time  of  the  agreement  and  to  their 
situation,  and  to  the  class  of  persons  who  are  likely  to 
inhabit  them,  he  is  to  put  them  into  a  condition  fit  for  a 
tenant  to  inhabit  (/).  A  covenant  "forthwith"  to  put 
premises  into  complete  repair  is  not  construed  as  referring 

(z)  Scales  v.  Laurence,  1860,  2  F.  &  F.  289,  per  Willes,  J.  As  to  the 
effect  on  the  tenant's  liability  of  a  promise  by  the  landlord  before  demise 
to  do  some  repairs,  see  Haldane  v.  Newcomb,  1863,  12  W.  R.  135. 

(a.)  Nukes  v.  Gibbon,  1856,  3  Drew.  681.  As  to  statutory  relief,  see 
infra,  -p.  472. 

(b)  E.  of  Chesterfield  v.  D.  of  Bolton,  1739,  Comyn,  627;  Pym  v. 
Blackburn,  1796,  3  Ves.  34;  Bulloch  v.  Dommitt,  1796,  6  T.  II.  65  I  : 
Digby  v.  Atkinson,  1815,  4  Camp.  275.  See  Clark  v.  Glasgow  Ass.  Co., 
1854,  1  Macqueen,  668,  p.  678  ;  Gregg  v.  Coates,  1856,  23  Beav.  33. 

(c)  Brecknock  Co.  v.  Pritchard,  lll)G,  6  T.  R.  75()  ;  MancJiester  Bonded 
Warehouse  Co.  v.  Carr,  1880,  5  C.  P.  D.  507. 

('0  Digby  v.  Atkinson,  1815,  4  Camp.  275,  278. 

(e)   Yates  v.  Dunster,  1855,  11  Ex.  15. 

(/)  Belcher  v.  M'Intosh,  1839,  8  C.  &  P.  720. 
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to  any  specific  time ;  it  is  for  a  jury  to  say,  upon  a  reason- 
able construction,  whether  it  has  been  performed  (g).  A 
covenant  to  put  in  repair  can  only  be  broken  once  for  all, 
and  therefore  if  a  breach  has  been  committed  in  the  time 
of  the  lessee,  and  damages  recovered  from  him  by  the  lessor 
in  respect  of  such  breach,  the  assignee  of  the  lessee  will  not 
be  liable  (//). 

A  covenant  to  keep  premises  in  good  repair  binds  the  lessee 
to  put  them  into  good  repair  with  reference  to  their  age  and 
class  (i),  to  maintain  them  in  that  state,  and  in  that  state 
to  deliver  them  up  at  the  end  of  the  term  (A).  He  must 
have  them  constantly  in  repair,  and  if  at  any  time  during 
the  term  they  are  out  of  repair,  he  is  guilty  of  a  breach  of 
covenant,  which  is  the  proper  subject  of  an  action  before 
the  expiration  of  the  lease  (/).  But  under  a  repairing  and 
painting  covenant  he  is  not  bound  to  fill  up  cracks  in 
plaster  and  holes  made  by  nails  within  the  period  fixed  for 
re-decorating  (m). 

As  this  covenant  is  a  continuing  one,  the  recovery  of 
damages  upon  it  in  a  previous  action  is  no  bar  to  a  subse- 
quent action  against  the  tenant  or  his  assignee,  so  long  as 
the  premises  are  out  of  repair,  but  the  fact  may  be  used  in 
mitigation  of  damages  (n).  It  is  a  breach  of  this  covenant 
to  pull  down  the  demised  premises  either  wholly  or  partially, 
or  to  open  a  doorway  in  a  wall  (o),  unless  by  the  terms  of 
the  lease  it  is  implied  that  additions  and  improvements  are 
to  be  made  (p).  Where  there  was  a  covenant  by  the  lessee 
to  complete  houses  within  two  months  and  keep  them  in 
repair,  and  the  houses  were  never  finished,  it  was  held  that 


((/)  Doe  v.  Sutton,  1841,  9  C.  &  P.  706. 

(h)  See  Coward  v.  Gregory,  1866,  L.  R.  2  C.  P.  153. 

[i)  Saner  v.  Bilton,  1878,'  7  C.  D.  p.  821. 

(k)  Payne  v.  Haine,  1847,  16  M.  &  W.  541  ;  Burdett  v.  Withers,  1837, 
7  A.  &  E.  136  ;  Woolcock  v.  Dew,  1858,  1  F.  &  F.  337. 

(I)  Luxrnore  v.  Iiohson,  1818,  1  B.  &  A.  584,  585. 

(m)  Perm  v.  Chotzner,  1893,  9  T.  L.  R.  488. 

(n)  Coward  v.  Gregory,  1866,  L.  R.  2  C.  P.  153.  As  to  continuing 
breach,  see  Morris  v.  Kennedi/,  1896,  2  lr.  R.  247. 

(o)  Gange  v.  Lockivood,  1860,  2  F.  &  F.  115  ;  Doe  v.  Jackson,  1817, 
2  Stark.  293  ;  Doe  v.  Bird,  1833,  6  C.  &  P.  195.  Cf.  Borgnis  v.  Edwards, 
1860,  2  F.  &F.  111. 

(p)  See  Doe  v.  Jones,  1832,  4  B.  &  Ad.  126.  As  to  damages  on  the 
covenant  where  the  premises  have  been  condemned  bv  the  local  authority 
and  demolished,  see  Re  Serle,  1898,  1  Ch.  652  ;  46  W.  R.  p.  442. 
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the  assignee  of  the  reversion  could  sue  in  respect  of  the 
breach  of  the  covenant  to  repair,  though  possibly  not  in 
respect  of  the  covenant  to  finish,  the  breach  of  this  covenant 
being  complete  before  the  assignment  (q). 

Upon  a  covenant  to  well  and  substantially  repair,  uphold,  Covenant  to 
and  maintain,  and  the  premises  so  repaired  to  yield  up  at  substantially 
the  end  of  the  term,  the  tenant  is  not  bound  to  make  good  repair. 
a  defect  caused  by  the  natural  operation  of  time  and  the 
elements  on  a  house  the  original  construction  of  which  was 
faulty  (r).  However  large  the  words  of  the  covenant  may 
be,  a  covenant  to  repair  a  house  is  not  a  covenant  to  give 
a  different  thing  from  that  which  the  tenant  took  when  he 
entered  into  the  covenant  (s).  Similarly  a  covenant  by  a 
lessor  to  keep  drains  and  sewers  in  good  tenantable  repair 
does  not  extend  to  a  rectification  of  a  structural  defect,  but 
is  confined  to  keeping  up  the  drains  as  they  existed  in  the 
required  state  of  repair  (t).  A  tenant  who  has  covenanted 
to  substantially  repair,  uphold  and  maintain  a  house  is 
bound  to  paint  the  inside  woodwork,  &c.  (u).  But  a  cove- 
nant to  well  and  sufficiently  repair,  &c,  paint,  &c3  and 
keep  the  demised  premises  with  all  needful  reparations, 
does  not  necessarily  involve  the  entire  re-papering  and 
painting  (x). 

Under  an  agreement  to  keep  a  house  in  "  good  tenantable  Tenantable 
repair,"  and  so  leave  the  same  at  the  expiration  of  the  term,  rePaar- 
the  tenant's  obligation  is  to  put  and  keep  the  premises  in  such 
repair  as,  having  regard  to  the  age,  character,  and  locality  of 
the  house,  would  make  it  reasonably  fit  for  the  occupation  of 
a  reasonably-minded  tenant  of  the  class  who  would  be  likely 
to  take  it,  and  it  is  immaterial  that  the  house  was  not  in 
tenantable  repair  when  the  tenancy  began  (y).  Under  such 
an  agreement  the  tenant  is  liable  to  paint  sufficiently  to 
preserve  the  woodwork,  but  he  is  not  necessarily  bound  to 
paper  and  paint  so  as  to  leave  the  house  in  the  same  state 

(q)  Bennett  v.  Herring,  1857,  3  C.  B.  N.  S.  370. 
(r)  Lister  v.  Lane,  1893,  2  Q.  B.  212. 
Is)  Per  Lord  Esher,  M.B.,  ib.  at  p.  217. 
(0  Huggall  v.  McKean,  1884,  C.  &  E.  391. 
(it)  Monk  v.  Noyes,  1824,  1  C.  &  P.  265. 

(.-')  Moxon  v.  Tuvmshend,  1886,  2  T.  L.  B,  717  ;  affirmed,  3  T.  L.  B. 
392. 

(</)  Proudfoot  v.  Hart,  1890,  25  Q.  B.  D.  42. 
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of  decorative  repair  as  when  he  took  it  (z).  An  agreement 
by  the  landlord  to  put  the  premises  into  "  good  tenantable 
repair  "  does  not  bind  him  to  put  them  into  such  repair  for 
any  special  purpose  not  stipulated  for  in  the  agreement  (a). 

An  agreement  to  keep  and  leave  the  demised  premises 
in  good  and  substantial  repair  extends  to  all  things  which 
are  property  a  part  of  the  premises,  as  the  pavement  of 
a  courtyard  (b),  or,  in  a  lease  of  a  mill,  the  mill-wheel  (c)  ; 
and  where  there  is  a  general  covenant  by  the  lessee  to 
repair  and  keep  and  leave  in  repair,  it  will  be  inferred  that 
he  undertakes  to  repair  buildings  which  may  be  erected 
during  the  term  (d)  ;  and,  a  fortiori,  where  the  covenant 
extends  to  "  buildings  erected  and  built  or  to  be  erected  and 
built  upon  the  demised  ground  or  any  part  thereof"  (e).  On 
the  other  hand,  a  particular  covenant  to  repair  the  demised 
buildings  will  be  construed  as  referring  only  to  existing 
buildings  (/) ;  while  a  covenant  to  leave  the  demised  premises 
with  all  new  erections  well  repaired  has  been  held  under 
special  circumstances  to  extend  to  new  erections  only  (g). 

A  covenant  to  yield  up  in  repair  buildings  erected  during 
the  term  includes  buildings  erected  for  trade  and  manufac- 
ture if  affixed  to  the  freehold  (//)  ;  and  where  a  lessee  who 
has  erected  fixtures  takes  a  new  lease  with  covenant  to 
repair,  the  fixtures  fall  within  the  covenant  unless  it  is 
clearly  shown  that  they  were  not  intended  to  pass  under 
the  second  demise  (/).  But  a  removal  of  fixtures  which  the 
tenant  does  not  immediately  replace  is  not  in  itself  a  breach 
of  the  covenant  to  repair  and  deliver  up,  if  they  can  be 
replaced  before  the  end  of  the  term  (A). 

A  covenant  to  rebuild  premises  recmires  the  rebuilding 

(z)  Crawford  v.  Xcv:ton,  1887,  36  W.  E.  54. 

(a)  McClure  v.  Little,  1868,  19  L.  T.  287. 

(b)  ryot  v.  St.  John,  lfjlo,  Cro.  Jac.  329. 

(c)  Opensliaw  v.  Evans,  1884,  50  L.  T.  156. 

(d)  Bouse  v.  Earle,  1689,  3  Lev.  264;  2  Ventr.  126;  judgment  of 
Channell,  B.,  in  Oormsh  v.  Clcife,  1864,  34  L.  J.  Ex.  at  p.  22  ;  Brown  v. 
Blunden,  1684,  Skin.  121. 

(e)  Hudson  v.  Williams,  1879,  29  L.  T.  632. 
(/)  See  Cornish  v.  Gleife,  1864,  3  H.  &  C.  446. 
(g)  Laid  v.  Norris,  1757,  1  Burr.  287. 

(h)  Naylorv.  Collinge,  1807,  1  Taunt.  19. 

(i)  Thresher  v.  E.  London  Waterworks  Co.,  1824,  2  B.  &  C.  608. 

(k)  Doe  v.  Davis,  1851,  15  Jur.  155. 
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of  the  whole ;  to  rebuild  some  and  repair  some  is  not 
enough  (I).  But  a  covenant  to  pull  down  a  house  and  build 
a  new  one  does  not  require  the  erection  of  the  new  house 
in  the  same  manner,  and  style,  and  shape,  and  with  the 
same  elevation  as  the  old  (m) .  And  where  the  covenant  is 
to  put  and  keep  in  repair  and  take  down  as  occasion  may 
require  and  build  new  houses,  it  is  enough  to  repair  so  as 
to  make  the  houses  substantially  as  good  as  new  houses  (n). 

Covenants  on  the  part  of  the  tenant  to  repair  and  keep  in  General 
repair  the  demised  premises  during  the  term,  and  to  repair  covenanj;  ^nd 
specified  defects  within  a  certain  time  after  notice  (o),  are  con-   repair  on 
sidered  separate  and  independent  covenants,  if  they  severallv  notlce* 
make  a  complete  sentence,  or  are  found  in  different  parts  of 
the  same  deed  (p) ;   but  if  the  whole  stands  in  the  same 
sentence  it  may  be  held  to    be  one  entire  covenant  ( p) . 
Where  the  covenants  are  independent,  the  right  of  entry 
attaches    for   breach    of  the  general  covenant  though  no 
notice  has  been  given  under  the  special  covenant  (q). 

"Where  the  lessor  has  a  remedy  for  recovering  the  expenses 
of  repairing,  and  elects  to  do  the  repairs  himself,  he  waives 
the  forfeiture  under  the  general  covenant  (t) ,  and  after  such 
repairs  he  cannot  recover  on  the  general  covenant  inasmuch 
as  the  premises  are  not  out  of  repair  at  the  time  of  bringing 
the  action,  nor  on  the  special  covenant  if  no  proper  notice 
has  been  given  (t) .  Hence  mesne  lessees  who  repair  to 
avoid  a  forfeiture  may  find  themselves  without  remedy 
against  the  sub-lessees  (u). 

A  covenant  to  repair  during  the  term  after  notice,  and  to 
leave  in  repair  at  the  end  of  the  term,  constitutes  distinct 
liabilities,  and  notice  is  not  necessary  to  sustain  an  action 
for  non-repair  at  the  end  of  the  term  (x) . 

(0  City  of  London  v.  Nash,  1747,  3  Atk.  512. 

(m)  Low  v.  Lines,  1864,  4  D.  J.  &  S.  286. 

(n)  Evelyn  v.  Raddish,  1817,  7  Taunt.  411. 

(o)  The  notice  may  be  suspended  by  the  pendency  of  negotiations 
between  the  parties  :  Hughes  v.  Metrop.  Ry.  Co.,  1877,  2  A.  C.  439.  See 
Doe  v.  Brindley,  1832,  4  B.  &  Ad.  84. 

(jj)  Judgment  in  Horsefall  v.  Testar,  1817,  7  Taunt.  385,  at  p.  388. 

(q)  Baylis  v.  Le  Gros,  1858,  4  C.  B.  N.  S.  537  ;  and  as  to  the  effect  of 
notice  under  the  special  covenant  in  waiving  the  forfeiture  for  breach  of 
the  general  covenant,  see  infra,  p.  470. 

(t)  Doe  v.  Lewis,  1836,  5  A.  &  E.  277. 

(u)   Williams  v.  Williams,  1874,  L.  R.  9  C.  P.  659. 

(a)  Harslet  v.  Butcher,  1623,  Cro.  Jac.  644. 
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A  covenant  by  the  lessee  to  repair  is  sometimes  made 
conditional  on  the  performance  of  some  act  by  the  lessor  ; 
as,  for  instance,  on  his  first  putting  the  premises  into 
repair  (y) ;  but  it  may  be  a  question  whether  it  is  a  single 
conditional  covenant,  or  whether  there  are  independent 
covenants  by  the  lessee  and  lessor  respectively.  Where  the 
tenant  covenants  to  keep  in  repair  the  demised  premises, 
the  same  being  first  put  into  repair  by  the  landlord  (z),  or 
the  landlord  allowing  timber  (a),  the  repair  or  allowance  of 
timber  by  the  landlord  is  a  condition  precedent ;  though 
similar  words  have  been  held  to  raise  an  independent  cove- 
nant on  the  part  of  the  lessor  to  put  premises  into  repair 
on  which  the  tenant  can  sue  (b). 

Where  the  covenant  is  conditional,  the  lessee  is  not  liable 
for  the  non-repair  of  any  part  of  the  premises  until  the 
lessor  has  entirely  performed  his  condition  (r),  though,  if 
the  condition  is  for  the  supply  of  material,  it  is  sufficient 
that  the  lessor  is  ready  to  supply  the  material  when 
required  (d).  A  covenant  by  the  tenant  to  repair,  "  having 
or  taking  sufficient  house-bote,  hedge-bote,  &c,  for  the  doing 
thereof,  without  committing  any  waste  or  spoil,"  is  an 
absolute  covenant  to  repair  free  from  condition  precedent 
that  there  shall  be  a  sufficient  supply  of  that  kind  of  timber 
on  the  premises  (e).  And  where  the  tenant  agrees  to  keep 
farm  buildings  in  repair,  and  the  landlord  by  a  separate 
clause  agrees,  on  notice  from  the  tenant,  to  find  materials, 
the  tenant  must  repair  and,  if  necessary,  sue  the  landlord 
on  his  covenant.  Hence  the  tenant  cannot  get  damages 
from  the  landlord  for  injury  to  his  goods  due  to  the  non- 
repair of  the  roof  (/) . 

Where  the  tenant  is  to  expend  money  on  improvements 
to  the  approbation  of  a  surveyor  to  be  named  by  the  land- 
lord, the  appointment  of  a  surveyor  is  a  condition  precedent 

()/)  Slater  v.  Stone,  1623,  Cro.  Jac.  645. 

(V)  Neale  v.  Ratcliffe,  1850,  15  Q.  B.  916. 

(a)  Thomas  v.  CadwaUader,  1744,  Willes,  496  ;  though  see  Mucklesfone 
v.  Thomas,  1739,  Willes,  146.  (6)  Cannock  v.  Jones,  1849,  3  Ex.  233. 

(c)  Neale  v.  Ratcliffe,  1850,  15  Q.  B.  916  ;  Cannock  v.  Jones,  1849, 
3  Ex.  233.  See  Counter  v.  Macpherson,  1845,  5  Moore,  P.  C.  C.  83 ; 
Coivard  v.  Gregory,  1866,  L.  R.  2  C.  P.  153. 

{(I)  Martyn  v.  Clue,  1852,  18  Q.  B.  661. 

(e)  Dean  and  Chapter  of  Bristol  v.  Jones,  1859,  1  E.  &  E.  484. 

(/)  Tucker  v.  Linaer,  1882,  21  C.  D.  18. 
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to  the  tenant's  liability  (g) ;  and  similarly  with  respect  to 
the  completion  of  houses  (/<).  But  although  the  surveyor 
is  not  satisfied,  it  is  no  forfeiture  if  in  the  opinion  of  those 
who  try  the  cause  he  ought  to  have  been  satisfied  (i). 
Where,  however,  the  lessee  is  to  retain  out  of  his  rent  the 
cost  of  improvements  to  be  done  in  a  substantial  manner 
and  to  the  approval  of  the  lessor,  such  approval  is  not  a 
condition  precedent  to  the  right  to  retain  the  rent  (J). 
Where  the  lessee  covenants  to  do  certain  work  which  is  to 
be  left  to  the  superintendence  of  named  persons,  the  cove- 
nant is  absolute,  the  specified  superintendence  not  being  a 
condition  precedent  or  concurrent  (A) . 

The  liability  of  the  lessee  upon  a  covenant  to  repair  com-   Commence- 
mences  only  from  the  execution  of  the  lease  by  the  lessor.  [£2^ 
He  is  not  liable  for  acts  done  before  the  time  of  the  execu-  liability. 
tion  of  the  lease,  although  the  habendum  of  the  lease  states 
the  premises  to  be  held  from  a  day  prior  to  its  execution  (/). 

CONSTRUCTION    OF   SPECIAL    AGREEMENTS    RELATING    TO 
REPAIRS. 

Covenant  by  lessee  to  keep  in  repair  the  premises  and  all 
erections,  buildings  and  improvements  erected  thereon 
during  the  term,  and  yield  up  the  same  in  good  repair. 
The  lessee  cannot  remove  a  verandah  erected  by 
him,  the  lower  part  of  which  is  attached  to  posts 
fixed  in  the  ground  (m). 

Covenant  by  lessee  of  a  farm  well  and  substantially  to 
repair  and  keep  in  good  substantial  repair,  and  so  well 
and  substantially  repaired  to  yield  up  at  the  end  of  the 
term.  The  tenant  is  bound  to  give  up  the  premises 
in  as  good  a  state  of  repair  as  they  were  in  when  he 
took  possession,  and  they  must  be  inferred  to  have 
been  then  in  a  tenantable  state  (n). 

Agreement  by  tenant  to  leave  a,  farm  in  as  good  condition 

(g)  Coombe  v.  Green,  1843,  11  M.  &  W.  480. 

(h)  Hunt  v.  Bishop,  1853,  8  Ex.  675. 

(i)  Doe  v.  Baker,  1848,  2  C.  &  K.  743. 

( j)  Dallman  v.  King,  1837,  4  Bing.  N.  C.  105. 

(k)  Cannock  v.  Jones,  1849,  3  Ex.  233  ;  5  Ex.  713  ;  3  H.  L.  C.  700. 

(I)  Shaw  v.  Kay,  1847,  1  Ex.  412. 

(to)  Penry  v.  Brown,  1818,  2  Stark.  403. 

(»)  Brown  v.  Trumpet,  1858,  26  Beav.  11,  15. 
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as   he  found  it.     Is  an   agreement  to  leave  it  in 
tenantable  repair  if  he  found  it  so(o). 

Covenant  by  lessee  of  coal  mine  at  the  end  of  the  term  to 
yield  up  the  ivorks  and  mines,  and  all  ways  and  roads, 
in  such  good  repair,  order  and  condition,  that  the  works 
may  he  continued  and  carried  on  by  the  lessor.  Does 
not  extend  to  movable  chattels,  such  as  iron  tram- 
plates  fastened  to  wooden  sleepers  not  let  into  the 
ground  (?)). 

Covenant  by  lessee  of  farm  to  repair  and  leave  in  good 
repair  all  buildings  to  be  erected  thereon  during  the 
term.  Extends  to  a  farm-house  erected  during  the 
term  by  permission  of  the  lessor,  who  is  lord  of 
the  manor,  on  the  waste  adjoining  the  demised 
premises  (q). 

Covenant  by  lessor  of  a  house  to  repair  and  keep  in  repair 
all  the  external  parts  of  the  demised  premises.  A 
partition  wall  dividing  the  demised  house  from  an 
adjoining  house  is  an  external  part  of  the  premises 
within  this  covenant  (r). 

Covenant  by  lessee  of  farm  and  cottages  to  keep  and  uphold 
and  maintain  the  premises  in  good  and  tenantable 
position,  and  give  them  up  in  such  repair.  Lessee  is 
bound  to  keep  up  the  cottages  in  situ,  and  to  repair 
if  ruinous,  so  as  to  keep  them  in  the  same  condition 
as  at  the  time  of  demise,  provided  it  was  a  tenantable 
condition.  If  they  are  pulled  down,  he  is  liable  for 
their  value  as  they  stood,  without  reference  to  the 
general  improvement  of  the  farm  by  their  removal  (s). 

Covenant  by  lessor  that,  in  case  the  demised  premises  shall 
be  burned  down,  he  will  "  rebuild  and  replace  "  the 
same  in  the  same  state  as  they  were  in  before  the  fire. 
The  lessor  is  only  bound  to  restore  the  premises  to 

(o)  Winn  v.  White,  1773,  2  W.  Bl.  840.  And  furniture  let  upon 
similar  terms,  if  clean,  must  be  left  clean :  Stanley  v.  Agnew,  1844, 
12  M.  &  W.  827. 

( p)  Beaufort  v.  Bates,  1862,  3  D.  F.  &  J.  381. 

(q)   White  v.  Wakley,  1858,  26  Beav.  17. 

(r)  Green  v.  Eales,  1841,  2  Q.  B.  225.  And  as  to  covenant  by  lessor  to 
repair,  subject  to  certain  expenses  being  borne  by  the  tenant,  see  Beer 
v.  Santer,  1861,  10  C.  B.  N.  S.  435. 

(s)   Wuolcock  v.  Deiv,  1858,  1  F.  &  F.  337. 
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the  state  in  which  they  were  when  he  let  them, 
and  is  not  obliged  to  rebuild  an  additional  story 
subsequently  erected  by  the  tenant  (t). 
Covenant  by  lessee  as  often  as  necessary  well  and  sufficiently 
to  repair,  paint,  and  cleanse  the  demised  premises,  and 
keep  and  leave  the  same  in  sttcli  repair,  reasonable 
wear  and  tear  excepted.  If  the  lessee  has  repaired 
a  reasonable  time  before  leaving,  he  is  only  bound 
in  addition  to  repair  actual  dilapidations  and  to 
cleanse  the  old  paint,  but  is  not  bound  to  repaint  (it). 

Where  the  lessor  has  covenanted  to  repair  a  part  of  the 
premises  the  condition  of  which  he  cannot  readily  ascertain 
without  entry — as  the  main  timbers  or  roof — the  lessee 
cannot  charge  him  with  breach  unless  notice  of  the  want 
of  repair  has  been  given  (x).  And  similarly  as  to  drains, 
where  the  lessor  has  no  means  of  knowing  a  defect  and  the 
lessee  has(?/). 

Where  a  lessee  covenanted  to  bear  a  proportion  of  the 
expense  of  putting  and  keeping  roads  in  order,  it  was  held 
that  he  was  not  liable  if  the  lessor  in  repairing  changed  the 
character  of  the  road,  as  from  a  flint  road  to  a  macadamized 
road  (z) . 

A  landlord  cannot  lawfully  enter  upon  his  tenant's 
premises  to  execute  repairs  unless  some  express  stipulation 
to  that  effect  has  been  made  (a),  even  though  he  is  a  termor 
and  liable  to  forfeiture  under  the  superior  lease,  and  though 
he  has  the  consent  of  the  sub-tenants  (b) ;  and  his  entry  will 
be  restrained  by  injunction  (b).  But  where  the  lessor  has 
covenanted  to  repair,  this  implies  a  licence  by  the  tenant 
for  him  to  enter  for  a  reasonable  time  to  do  the  repairs  (c). 

A  provision  in  a  lease  that  the  landlord  may  enter  the 
demised  house  "at  convenient  times"  to  view  the  state  of 


Notice  to 
lessor  to 
repair. 


Repair  at 
joint  expense 
of  lessor  and 
lessee. 


Entry  by 

landlord  to 
repair. 


Entry  to  view 
state  of  repair. 


(t)  Loader  v.  Kemp,  1826,  2  C.  &  P.  375. 

(u)  Scales  v.  Lawrence,  1860,  2  F.  &  F.  289. 

(x)  Makin  v.  Watkinson,  1870,  L.  R.  6  Ex.  25 ;  L.  &  S.  IV.  By.  Co. 
V.  Flower,  1875,  1  C.  P.  D.  p.  85  ;  Manchester  Bonded  Warehouse  Co. 
v.  Carr,  1880,  5  C.  P.  D.  507.  See  per  Mansfield,  C.J.,  in  Moore  v.  Clark, 
1813,  5  Taunt,  p.  96.         (y)  Hugall  v.  M'Lean,  1885,  53  L.  T.  94. 

(z)  Mayor  of  London  v.  Barnes,  1896,  12  T.  L.  R.  135. 

(a)  Barker  v.  Barker,  1829,  3  C.  &  P.  557. 

lb)  Stocker  v.  Planet  Building  Society,  1879,  27  W.  R.  877. 

(c)  Saner  v.  Bilton,  1878,  7  C.  D.  815. 

L.T.  Y 
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No  specific 
performance. 

Measure  of 
damages  for 
breach  of 
covenant. 

i.  During 
currency  of 
term. 


ii.  After 
expiration  of 
term . 


repair  is  not  contravened  by  his  being  excluded  from  some 
of  the  rooms  if  he  has  given  no  notice  of  his  coming  (d). 

A  tenant  cannot  be  compelled  to  specific  performance  of 
a  covenant  to  repair  (e) . 

If  the  lessor  sues  during  the  currency  of  the  term  for 
breach  of  the  covenant  to  repair  (/),  it  has  been  held  that 
the  damages  are  not  the  amount  which  would  be  required 
to  put  the  premises  into  repair,  but  the  amount  to  which  the 
saleable  value  of  the  reversion  is  injured  by  the  non-repair 
of  the  premises  (g),  and  the  claim  ought  to  show  the  term 
for  which  the  premises  are  demised  (h).  No  hard  and  fast 
rule,  however,  can  be  laid  down  as  to  the  damages  recover- 
able in  such  a  case.  All  the  circumstances  must  be  taken 
into  consideration,  and  the  damages  must  be  assessed  at 
such  a  sum  as  reasonably  represents  the  damage  which  the 
lessor  has  sustained  by  reason  of  the  breach  of  covenant  (i). 
Hence,  where  a  sub-lessor  is  suing  a  sub-lessee  who  took 
with  notice  of  the  original  lease,  it  is  proper  to  take  into 
account  the  liability  of  the  sub-lessor  under  the  covenants 
in  such  lease  (i).  Where  the  landlord,  with  the  consent  of 
the  tenant,  does  the  repairs  himself,  he  can  recover  the 
amount  he  has  reasonably  spent,  notwithstanding  that, 
owing  to  subsequent  events,  it  turns  out  that  the  repairs 
were  useless  (k). 

But  where  the  term  has  expired,  and  the  lessor  is  suing 
on  the  covenant  to  yield  up  the  premises  in  repair,  the 
measure  of  damages  is  the  cost  of  putting  the  premises  into 
the  state  of  repair  in  which  they  ought  to  have  been  left  (I) ; 
and  this  result  is  not  affected  by  the  circumstance  that 
the  lessor,  by  reason  of  the  terms  of  a  fresh  lease  granted 

Id)  Doe  v.  Bird,  1833,  6  C.  &  P.  195. 

(e)  Mill  v.  Barclay,  1810,  16  Ves.  p.  405. 

(/)  As  to  damages  where  the  lessor  recovers  the  land  for  breach 
of  a  building  agreement  and  lets  again,  see  Oldershaio  v.  Holt,  1840, 
12  A.  &  E.  590  ;  Marshall  v.  Mackintosh,  1898,  46  W.  E.  580. 

(g)  Smith  v.  Peat,  1853,  9  Ex.  161.  See  Doe  v.  Rowlands,  1840, 
9  C.  &  P.  734  ;  Mills  v.  East  London  Union,  1872,  L.  R.  8  C.  P.  79  ; 
Henderson  v.  Thorn,  1893,  2  Q.  B.  164.  The  contrary  opinion  expressed 
by  Lord  Holt  in  Vivian  v.  Champion,  1705,  2  Ld.  Raym.  1125,  1  Salk.  141, 
lias  not  been  followed.  (h)  Turner  v.  Lamb,  1845,  14  M.  &  W.  412. 

(i)  Conquest  v.  Ebbetts,  1896,  A.  C.  490,  per  Lord  Herschell,  p.  494. 
See  Ebbetts  v.  Conquest,  1895,  2  Ch.  377. 

{k)  Colley  v.  Streeton,  1823,  2  B.  &  C.  273. 

(I)  Joyner  v.  Weeks,  1891,  2  Q.  B.  31. 
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to  another  lessee,  does  not  in  fact  require  to  have  the 
repairs  done  (???) ;  or  that  he  is  himself  effecting  structural 
alterations  in  the  premises  (n)  ;  or  that,  by  reason  of  change 
in  the  surrounding  property,  the  house  will  be  as  valuable 
for  letting  if  some  of  the  repairs  required  by  the  covenant 
are  omitted  or  done  at  a  cheaper  rate  (o). 

Ordinarily  the  measure  of  damages  for  breach  of  a 
covenant  to  do  a  specific  act,  as  to  build  a  wall,  is  not  the 
cost  of  performance,  but  the  pecuniary  difference  which 
non-performance  makes  to  the  covenantee  (jj). 

The  landlord  may  recover,  in  addition  to  the  amount  of  Rent  during 
the  actual  expense  of  the  repairs,  a  compensation  for  the  rePaus- 
loss  of  the  use  of  the  premises  while  they  are  undergoing 
repair  (q).  But  it  seems  that  this  rule  does  not  apply  in 
favour  of  the  lessee,  and  where  the  lessor  neglects  an 
obligation  to  repair,  the  lessee  cannot  recover  the  expenses 
of  other  premises  to  which  he  removes  while  he  is  having 
the  repairs  done  (?•) . 

An  action  for  breach  of  covenant  to  repair  is  an  action  in   Action  for 
which  a  contract  or  liability  affecting  land  is  sought  to  be  C0Venant, 
enforced,  and  the  writ  may  be  served  out  of  the  jurisdiction 
if  the  premises  are  within  the  jurisdiction  (s). 

SECT.  III.— WASTE. 

PAGE 
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(2)  Permissive 328 

(3)  Remedies  for 329 

(1)  Voluntary  Waste. 

There  are  two  kinds  of  waste, — voluntary  or  actual,  and 
permissive  (t).     A  tenant  commits  voluntary  waste  by  acts 

(m)  Joi/ner  v.  Weeks,  1891,  2  Q.  B.  31  ;  Rawlings  v.  Morgan,  1855, 
18  C.  B.  N.  S.  776.  (n)  Inderwick  v.  Leech,  1884,  C.  &  E.  412. 

(o)  Morgan  v.  Hardy,  1886,  17  Q.  B.  D.  770. 

(p)   Wiijsell  v.  School  for  Blind,  1882,  8  Q.  B.  D.  357. 

(q)  Woods  v.  Pope,  1835,  6  C.  &  P.  782.  See  1  Bing.  N.  C.  467  ; 
Birch  v.  Clifford,  1891,  8  T.  L.  R.  103. 

(/•)  Green  v.  Bales,  1841,  2  Q.  B.  225. 

(s)  Tassellv.  Hallen,  1892,  1  Q.  B.  321  ;  R,  S.  C.  Ord.  11,  r.  1  (b). 
As  to  pleading  a  breach  of  a  covenant  to  repair,  see  Wright  v.  Goddard, 
1838,  8A.&E.  144.  {t)  Co.  Litt.  53  a. 
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l.  Acts  of        of  destruction,  such  as  pulling  down  houses,  or  removing 

destruction.  ,        1  .     -■  p  ,,       ,.,  ,  .  , 

wamscots,  doors  or  windows,  furnaces,  or  the  like,  which 
have  been  annexed  or  fixed  to  the  house,  whether  by  him- 
self or  by  the  landlord  (u).  The  general  rule  is,  that  where 
a  lessee,  having  annexed  a  personal  chattel  to  the  freehold 
during  his  term,  afterwards  takes  it  away,  it  is  waste  (v). 
But  no  use  of  a  tenement  which  is  reasonable  and  proper, 
having  regard  to  the  class  to  which  it  belongs,  is  waste  (x). 
Hence  the  tenant  is  not  liable  for  waste  if  a  building 
breaks  down  in  the  course  of  reasonable  use  ;  and  any  use 
is  reasonable  if  it  is  for  a  purpose  for  which  the  property 
was  intended  to  be  used,  and  if  the  mode  and  extent  of  the 
user  were  apparently  proper,  having  regard  to  the  nature 
of  the  property,  and  to  what  the  tenant  knew  or  ought,  as 
an  ordinary  business  man,  to  have  known  of  it  (//).  If  the 
user  of  the  property  is  expressly  sanctioned  by  the  lessor, 
there  can  be  no  question  of  waste  (z) ;  nor,  it  seems,  is  the 
tenant  in  such  a  case  liable  (at  least  to  the  extent  of  incurring 
a  forfeiture  for  the  waste),  even  though  he  fails  to  take  the 
steps  he  has  engaged  to  take  to  avoid  damage  through  the 
waste  (a). 
Trees,  &c.  Waste   is  committed   by   cutting    down,    destroying,    or 

topping  timber  trees — that  is,  oak,  ash,  and  elm  (/>)  twenty 
years  old  (c),  and  such  other  trees — e.g.  beech — as  by  special 
custom  are  counted  timber  (d) .  The  age  at  which  trees 
become  timber  may  be  varied  by  custom  (e).  The  cutting 
of  other  trees  is  waste  only  when  they  afford  shelter  to  the 
house,  or  serve  some  special  purpose,  as,  in  the  case  of 
willows  sometimes,  supporting  the  bank  of  a  stream  against 
the  water  (/). 

(«)  See  note  {t),  p.  323;  Edge  v.  Pemberton,  1843,  12  M.  &  W.  187. 
(v)  Buckland  v.  BuUerfield,  1820,  2  Br.  &  B.  54,  58. 
(x)  Saner  v.  Bilton,  1878,  7  C.  D.  815,  821. 

(?/)  Manchester  Bonded   Warehouse  Co.  v.  Can;  1880,  5  C.  P.  D.  507, 
512 

(z)  Meux  v.  Cobley,  1892,  2  Ch.  p.  262. 

(a)  Doe  v.  Morris,  1809,  2  Taunt,  52. 

(b)  Co.  Litt.  53  a. 

(c)  Aubrey  v.  Fisher,  1809,  10  East,  446  ;  Dunn  v.  Bryan,  1872,  Ir.  R. 
7  En.  143. 

(d)  Aubrey  v.  Fisher,  supra;  Honywood  v.  Honywood,  1874,  18  Eq.  306, 
309  ;  Dashwood  v.  Magniac,  1891,  3  Ch.  306. 

(e)  Honywood  v.  Honywood,  supra. 

If)  Co.  Litt.  53  a  ;  Phillipps  v.  Smith,  1845,  14  M.  &  W.  589  ;  Dunn 
v.  Bryan,  supra. 
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But  the  cutting  of  trees  which  are  not  timber  trees,  and 
of  timber  trees  under  twenty  years'  growth  (g),  and  of 
underwood  generally,  must  be  done  in  a  seasonable  manner, 
and  so  as  not  to  prevent  the  trees  or  underwood  from  growing 
again  (h).  If  the  tenant  is  going  to  graze  cattle  in  fields 
containing  young  trees  and  shrubs,  he  ought  to  tell  the 
landlord,  so  that  he  may  protect  them  by  fences  (?)• 

It  is  waste  to  destroy  a  quickset  hedge  of  whitethorn  (k)  ; 
or  to  plough  up  strawberry  beds  in  full  bearing  (I). 

Waste  can  only  be  committed  of  the  thing  demised ; 
hence,  cutting  down  trees  excepted  out  of  a  demise  is  not 
waste  (m).  On  the  other  hand,  it  has  been  held  that  the 
tenant  is  not  liable  in  trespass  for  damage  done  by  his 
cattle  to  trees  excepted  out  of  the  demise  (n). 

Under  a  lease  of  land  by  an  owner  in  fee,  not  mentioning  Mines, 
mines,  the  lessee  may  work  and  take  the  profits  of  mines  ]•  Where 

iGtlSG  C106S 

which  are  open  at  the  time  of  making  the  lease  (o) ,  provided  not  mention 

the  reversioner  has  already  commenced  working  them  with  mmes- 

a   view   to   profit  ( p)  ;    and   in    this   respect   there   is   no  open  ™^e 

difference  between  mines  and  quarries  ( j)) .     But  digging  of  demise  may 

for  stone  or  slate  for  the  purpose  of  building  or  repairing 

houses  on  the  property  is  not  an  opening  of  the  quarry  for 

the  purpose  of  profit  within  the  meaning  of  this  rule  (</). 

When  the  mine  or  quarry  is  once  open  in  this  sense,  the 

sinking  of  a  new  pit  in  the  same  vein,  or  breaking  ground 

in  a  new  place  on  the  same  rock,  is  not  necessarily  the 

opening  of  a  new  mine  or  quarry  (r) . 

((/)  Phillipps  v.  Smith,  1845,  14  M.  &  W.  589  ;  Dunn  v.  Bryan,  1872, 
Ir.  R.  7  Eq.  143. 

(h)  Co.  Litt.  53  a  ;  Phillipps  v.  Smith,  supra ;  Gage  v.  Smith,  1614, 
Godb.  209  ;  Dunn  v.  Bryan,  supra, 

(i)  Foider  v.  Johnstone,  1892,  8  T.  L.  R.  327. 

(k)  Co.  Litt.  53  a. 

(/)  Watherell  v.  Howells,  1808,  1  Camp.  227. 

(m)  Goodriyht  v.  Vivian,  1807,  8  East,  190,  192. 

(/()  Glenham  v.  Hauby,  1701,  1  Ld.  Raym.  739.  But  see  Fowler  v. 
Johnstone,  supra. 

(o)  Co.  Litt.  54  b  ;  Saunders'  Case,  1598,  5  Rep.  12  a;  Astryw.  Ballard, 
1678,  2  Mod.  193  ;  judgment  in  Glegy  v.  Rowland,  1866,  L.  R.  2  Eq.  at 
p.  165. 

(p)  Elias  v.  Griffith,  1878,  8  C.  D.  521  ;  on  appeal,  sub  nom.  Elias 
V.  Suowdon  Slate  Quarries  Go.,  4  App.  Cas.  454. 

(q)  Elias  v.  Griffith,  8  C.  D.  p.  532. 

(r)  Elias  v.  Snowdon  Slate  Quarries  Co.,  1879,  4  App.  Cas.  454  ; 
judgment  of  Lord  Selborne,  p.  466. 
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Unless  lease 
is  without 
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ii.  Where 
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Repairs,  &c. 


2.  Changing 
nature  of  the 
demised 
premises. 


Meliorating 
waste. 


Where  no  mines  or  quarries  are  open,  it  is  waste  for  the 
lessee  to  dig  for  gravel,  clay,  stone,  or  the  like ;  or  for 
metals  or  coal  (s).  Though  if  the  lease  is  without  impeach- 
ment of  waste,  while  he  cannot,  as  by  digging  clay  for 
bricks,  destroy  the  land,  he  may,  it  seems,  open  new 
mines  (t). 

If  the  lease  includes  mines,  and  there  is  one  mine  open, 
the  lessee  can  only  work  that  mine  (u)  ;  but  if  all  the 
mines  are  unopened,  he  may  open  and  work  any  of 
them  (x). 

The  lessee  may  dig  for  gravel  or  clay  for  the  reparation 
of  the  house  demised,  and  for  the  same  purpose  may  take 
convenient  timber- trees  (y) ,  though  he  may  not  cut  down 
timber  in  anticipation  to  be  used  for  repairs  as  occasion 
requires  (z) . 

It  is  also  technically  waste  to  change  the  nature  of  the 
thing  demised  (a)  ;  as,  for  instance,  by  demolishing  an  old 
building  and  erecting  in  place  of  it  new  buildings  of  greater 
value  (b)  ;  or  converting  a  corn-mill  into  a  fulling-mill  (c) ; 
or  turning  ancient  meadow  or  pasture  into  arable  land  (d)  ; 
or  arable  land  into  wood,  or  conversely  (e)  ;  or  inclosing  and 
cultivating  waste  land  included  in  the  demise  (/). 

But  although  the  above  acts  are  technically  waste,  they 
do  not  as  a  rule  constitute  actionable  waste,  unless  they 
in  fact  cause  injury  to  the  reversion  (g) ;  nor,  apart  from 

(s)  Co.  Litt.  53  b,  54  b  ;  Saunders1  Case,  supra;  Darcy  v.  Askwith, 
1618,  Hob.  234. 

(t)  Bishop  of  London  v.  Web,  1718,  1  P.  Wms.  527  ;  MacSwinney  on 
Mines,  2nd  ed.  p.  68,  note  (1). 

(u)  Co.  Litt.  54  b  ;  Clegg  v.  Rowland,  1866,  L.  R.  2  E<p  p.  165. 

(x)  Co.  Litt.  54  b  ;  Saunders'  Case,  supra. 

(ll)  Co.  Litt.  53  b  ;  Simmons  v.  Norton,  1831,  7  Bing.  640. 

(.")  Gorges  v.  Stanfield,  1698,  Cro.  Eliz.  593.  As  to  the  lessee's  right  to 
fell  trees  lor  the  purpose  of  working  mines  and  quarries,  see  Darcy 
V.  Askwith,  1618,  Hob.  234  ;  Doe  v.  Price,  1849,  8  C.  B.  894. 

(a)  Darcy  v.  Askwith,  1618,  Hob.  234. 

(b)  Cole  v.  Greene,  1671,  1  Lev.  309  ;  S.  C.  sub  nom.  Cole  v.  Forth, 
1  Mod.  94  ;  London  v.  Greyme,  1608,  Cro.  Jac.  182. 

(c)  London  v.  Greyme,  supra. 

\d)  Co.  Litt.  53  b  ;  Simmons  v.  Norton,  1831,  7  Bing.  at  pp.  647—649. 

(e)  Co.  Litt.  53  b.  As  to  when  land  will  be  regarded  as  ancient  pasture 
land,  see  Goring  v.  Goring,  1676,  3  Swanst.  661  ;  Murphy  v.  Daly,  1860, 
13  Ir.  C.  L.  R/239. 

(/)  Queen's  College  v.  Hallett,  1811,  14  East,  489. 

(g)  See  Barret  r.  Barret,  1628,  Hetlev,  35  ;  Doe  v.  E.  of  Burlington, 
1833,  5  B.  &  Ad.  507. 
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such  injury,  will  they  be  a  ground  of  forfeiture  (/<).  Where 
the  lessee  improves  the  demised  premises,  as  by  converting 
storehouses  into  dwelling-houses  of  much  greater  value, 
this  is  said  to  be  meliorating  waste  (i),  and  the  Court  will 
not  in  general  interfere  to  restrain  the  alteration  by  injunc- 
tion (A).  So  where  the  lessee  erects  a  building  without  the 
consent  of  the  lessor  (/).  The  test  of  actionable  waste  is 
whether  the  alterations  complained  of  constitute  an  injury 
to  the  inheritance  (/).  If  they  do  not,  it  is  no  answer  for 
the  landlord  to  say  that  they  benefit  the  tenant  and  put 
money  into  his  pocket  (m).  Hence  the  tenant  may  remove 
and  sell  flints  thrown  up  in  the  ordinary  course  of  agri- 
culture (m) ;  and,  on  a  farm  near  London,  he  may,  it  seems, 
convert  the  demised  premises  into  a  market  garden  and 
erect  glass-houses  thereon  (n).  And  an  injunction  will  not 
be  granted  where  the  acts  are  partly  meliorative  and  partly 
trivial  (o). 

But  the  Court  will  restrain  a  tenant  from  pulling  down  a 
house  and  building  another  which  the  landlord  dislikes, 
although  it  is  an  improvement  (p),  and  will  enforce  a  cove- 
nant against  alterations  (q),  or  against  the  making  of  new 
buildings  or  erections  (r).  The  latter  covenant  may  be 
violated  by  the  erection  of  a  permanent  trellis- work  (s),  or 
by  fixing  hoardings  for  advertisements  to  the  demised 
premises  (t). 

Every  lessee  of  land  is  liable  for  all  waste  done  on 
the  land  in  lease,  by  whomsoever  it  may  be  committed, 
for  it  is  presumed  in  law  that  the  lessee  may  withstand 
it(»). 

(/<)  Doe  v.  Bird,  1826,  5  B.  &  C.  855  ;  Doe  v.  E.  of  Burlington,  supra. 

(i)  See  Meux  v.  Cobley,  1892,  2  Ch.  253. 

(k)  Doherty  v.  Allman,  1878,  3  App.  Cas.  709.  Cf.  Re  Mcintosh  and 
Pontypridd  Improvements  Co.,  1891,  61  L.  J.  Q.  B.  164. 

(I)  Jones  v.  Ohappell,  1875,  20  Eq.  539. 

(m)  Tucker  v.  Linger,  1882,  21  C.  D.  18,  per  Kay,  J.,  p.  29. 

(v)  Meux  v.  Cobley,  1892,  2  Ch.  253.  See  this  case  as  to  the  effect  of 
the  Agricultural  Holdings  Act,  1883,  on  the  doctrine  of  waste. 

(o)  Grand  Caned  Co.  v.  M'Namee,  1891,  29  L.  R.  Ir.  131. 

{■p)  Smyth  v.  Carter,  1853,  18  Beav.  78. 

(q)  Perry  v.  Davis,  1858,  3  0.  B.  N.  S.  769. 

(r)  Haitjh  v.  Waterman,  1867,  16  L.  T.  375. 

(s)   Wood  v.  Cooper,  1894,  3  Ch.  671. 

\t)  Pocock  v.  Gilham,  1883,  C.  &  E.  104. 

(u)  2  Wins.  Saund.  ed.  1871,  p.  658,  note  (m).  SeeAttersoll  v.  Stevens, 
1808,  1  Taunt,  p.  196. 
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Tenant  at 
will. 


Tenants  at 
will  or  from 
year  to  year 
not  liable. 

Tenant  for 
years  liable, 


but  not 
tenants  for 
life. 


If  a  tenant  at  will  commits  voluntary  waste,  this 
operates  as  a  determination  of  the  will,  and  trespass  lies 
against  him(x). 

(2)  Permissive  Waste. 

Permissive  waste  consists  in  suffering  houses  to  fall  into 
decay  through  want  of  necessary  repairs  (y) ;  but  if  a  house 
was  uncovered  when  the  tenant  came  in,  it  is  no  waste 
in  him  to  suffer  it  to  fall  down  {z).  It  is  not  waste  at 
common  law,  either  wilful  or  permissive,  to  leave  land 
uncultivated  (a). 

Tenants  at  will  (b)  and  tenants  from  year  to  year  (c)  are 
not  liable  for  permissive  waste. 

At  common  law  no  remedy  for  waste,  either  voluntary  or 
permissive,  lay  against  lessee  for  life  or  years  (d),  but  by  the 
Statute  of  Gloucester  (e)  a  writ  of  waste  was  given  against 
each  class.  Whether  this  included  permissive  waste  has 
been  the  subject  of  controversy  (/').  At  one  time  it  was 
supposed  that  the  liability  for  permissive  waste  had  been 

established  (g)  ;  but  the  doubt  has  been  revived  (//),  and  at 
present  the  illogical  result  appears  to  have  been  reached 
that  tenants  for  years  are  liable  (i),  but  not  tenants 
for  life  (k). 

(.«■)  Countess  of  Shrewsbury  s  Case,  1601,  5  Rep.  13  b. 

{ij  See  Heme  v.  Benbow,  1813,  4  Taunt.  764.  (,~)  Co.  Litt.  53  a. 

(a)  Per  Parke,  B.,  in  Hutton  v.  Warren,  1836,  1  M.  &  W.  at  p.  472. 

(6)  Harnett  v.  Maitland,  1847, 16  M.  &  W.  257 ;  Countess  of  Shreivsbury's 
Case,  1601,  5  Rep.  13  b  ;  Panton  v.  Isham,  1693,  3  Lev.  359  (no  action 
lor  negligently  keeping  tire). 

(c)  Torriano  v.  Young,  1833,  6  C.  &  P.  8.  See  Martin  v.  Gilham,  1837, 
7  A.  &  E.  540. 

(d)  Countess  of  Shreicsburifs  Case,  supra;  JFoodhouse  v.  Walker,  1880, 
5  Q.  B.  D.  p.  406. 

(e)  6  Ed.  1,  c.  5  (repealed,  42  &  43  Vict.  c.  59)  ;  and  see  Stat,  of 
Marlbridge,  52  Hen.  3,  c.  23. 

(/)  See  Jones  v.  Hill,  1817,  7  Taunt.  392. 

{(j)  Harnett  v.  Maitland,  1847,  16  M.  &  W.  257  ;  Yellowley  v.  Cower, 
1855,  11  Ex.  at  p.  294  ;  2  Wms.  Saund.  ed.  1871,  p.  646,  note  (c). 

(h)  Woodhouse  v.  Walker,  1880,  5  Q.  B.  D.  404. 

\i)  Davies  v.  Davies,  1888,  38  C.  D.  499. 

(k)  Re  Cartwright,  Avis  v.  Neioman,  1889,  41  C.  D.  532.  See  Powys 
v.  Blagrave,  1854,  4  D.  M.  &  G.  448  ;  Barnes  v.  Bowling,  1881,  44  L.  T. 
809.  As  to  the  liability  of  the  legatee  for  life  of  a  leasehold  house  to 
pay  the  rent  and  perform  the  covenants,  see  Re  Betty,  1899,  1  Ch.  821, 
and  R    <;jers,  1899,  2  Ch.  54,  overruling  Re  Tomlinson,  1898,  1  Ch.  232. 
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(3)  Remedy  for  Waste. 

The  remedy  for  waste  is  by  action  to  recover  damages  for 
the  waste,  or  by  injunction  to  prevent  the  commission  of 
threatened  waste,  or  the  continuance  or  repetition  of  waste 
already  committed. 

In  an  action  for  waste  the  measure  of  damages  is  not 
necessarily  the  sum  required  to  restore  the  property ;  it  is 
the  diminution  in  the  value  of  the  reversionary  interest, 
less  an  allowance  for  discount  for  immediate  payment  (/). 
Although  by  the  act  of  waste,  as  the  opening  of  a  new  door, 
the  house  is  not  weakened  or  injured,  the  jury  must  still  be 
asked  whether  there  was  any  injury  to  the  reversionary 
estate  (m).  If  the  jury  give  only  nominal  damages,  judg- 
ment may,  it  seems,  be  entered  for  the  defendant  (»).  The 
action  lies  either  during  or  after  the  expiration  of  the 
term  (o),  and  although  the  injury  might  be  the  subject  of 
an  action  for  breach  of  express  covenant  (p).  And  it  lies 
against  the  tenant  for  acts  done  while  he  holds  over  after 
the  expiration  of  notice  to  quit  (q). 

An  injunction  will  be  granted  to  restrain  waste  (?•),  pro- 
vided the  acts  of  waste  are  prejudicial  to  the  inheritance  (s). 
And  an  injunction  will  be  granted  at  the  suit  of  a  superior 
landlord  against  an  underlessee  (t).  Damages  can  be  given 
for  waste  completed  at  the  date  of  the  action,  and  an 
injunction  against  further  waste  (u). 

(I)   Whitham  v.  Kershaio,  1885,  16  Q.  B.  D.  613. 

(m)  Youny  v.  Spencer,  1829,  10  B.  &  C.  145. 

(n)  Harrow  School  v.  Alderton,  1800,  2  B.  &  P.  86,  an  action  on  the 
Stat,  of  Gloucester. 

(o)  Kinlyside  v.  Thornton,  1776,  2  W.  Bl.  1111. 

{]))  Kinlyside  v.  Tlwmton,supra;  Marker  v.  Kenrich,  1853,  13  C.  B.  188. 

{q)  BurcMl  v.  Hornshj,  1808",  1  Camp.  360. 

(r)  Kimpton  v.  Eve,  1813,  2  Ves.  &  B.  349.  See  Mayor  of  London 
v.  Hedger,  1811,  18  Ves.  355;  and  for  a  case  of  wilful  injury,  Pratt 
v.  Brett,  1817,  2  Madd.  62. 

(s)  Meux  v.  Cobley,  1892,  2  Ch.  253  ;  supra,  p.  327. 

(0  Farrant  v.  Lovel,  1750,  3  Atk.  723. 

(u)  Hindley  v.  Emery,  1865,  1  Eq.  52.  As  to  damages  in  lieu  of  an 
injunction,  see  Annual  Practice,  1900,  p.  673,  notes  to  R.  S.  C. 
Oii I.  50,  r.  6. 
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Injunction. 
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SECT.  IV.— MODE  OF  USING  PREMISES. 

(1)  Where  there  is  no  express  agreement 

Illegal  purposes        ...... 

Fitness  of  premises  for  use  intended     . 

(2)  Where  there  is  an  express  agreement   . 

Construction  of  contracts- 
Relating  to  exercise  of  trade  generally 
,,  particular  trades 

„  matters  causing  annoyance     . 

„  use  as  private  residence 

„  forfeiture  of  licences 

„  trading  with  particular  persons , 

working  of  mines  . 
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Enforcing  covenants 343 

(1)  Where  there  is  no  Express  Agreement. 

Illegal  pur-  ]\f0  legal  demand  can  arise  out  of  a  contract  based  upon 

pos  an    illegal   or    immoral    consideration.      Hence    rent    or 

damages  for  breach  of  covenant  are  not  recoverable  under 
leases  of  houses  used  for  purposes  of  prostitution  ;  provided 
the  lessor  is  aware  that  the  premises  are  to  be  so  used  (v). 
And  although  the  house  is  not  originally  let  for  this  purpose, 
rent  is  not  recoverable  if  the  lessor  with  full  knowledge 
suffers  the  tenancy  to  go  on  after  he  has  had  the  opportunity 
of  terminating  it  (x).  Similarly  if  the  premises  are  used  for 
the  purpose  of  boiling  oil  or  tar  contrary  to  25  Geo.  3, 
c  77  {y). 

As  every  right  or  obligation  arising  out  of  the  contract  is 
tainted  by  the  immorality  of  the  transaction,  the  lessee 
cannot  recover  from  his  assignee,  under  a  covenant  in  the 
assignment  for  indemnity  in  respect  of  all  the  lessee's  cove- 
nants, a  sum  which  the  lessor  has  compelled  the  lessee  to 
pay  for  dilapidations  (z). 

In  an  action  for  breach  of  a  contract  to  let  premises,  the 
defendant  may  justify  such  breach  by  proving  that  the 
plaintiff  intended  to  use  the  premises  for  an  illegal  purpose, 

(v)  Girardy  v.  Richardson,  1793,  1  Esp.  13  ;  Crisp  v.  Churchill,  1794, 
cited  in  Lloyd  v.  Johnson,  1  B.  &  P.  340  ;  Ajjpleton  v.  Campbell,  1826, 
2  C.  &  P.  347.  And  so  generally  where  the  agreement  under  which  the 
rent  is  due  is  illegal  :  Gibbons  v.  Chambers,  1885,  C.  &  E.  577. 

(a:)  Jennings  v.  Throymorton,  1825,  Rv.  &  M.  251,  a  case  of  a  weekly 
tenancy.  ('/)  Smith  v.  White,  1866,  1  Eq.  626.. 

(a)  Gas  Light  Co.  v.  Turner,  1840,  6  Bing.  N.  C.  324.  See  Flight  v. 
Clarke,  1844,  13  M.  &  W.  155. 
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although  at  the  time  of  refusing  to  perform  the  contract 
he  did  not  assign  such  intended  use  as  a  reason  for 
his  refusal  (a).  After  the  lessee  has  entered  into  posses- 
sion under  a  lease,  however,  the  lessor  cannot  avoid  such 
lease,  on  the  ground  that  it  was  obtained  by  the  fraudulent 
misrepresentations  of  the  lessee  as  to  matters  collateral  to 
the  lease  ;  as,  for  instance,  that  he  intended  to  use  the 
demised  premises  for  a  respectable  business,  whereas  he 
used  them  for  an  immoral  purpose  (b). 

"Where  premises  are  let  with  a  right  of  access  by  a  way 
over  which  the  lessor  has  control,  and  the  lessor  suspects  that 
the  lessee  is  intending  to  use  them  for  an  unlawful  purpose, 
he  should  apply  for  an  injunction  and  not  take  the  law  into 
his  own  hands  b}T  interfering  with  the  right  of  access  (<■). 

There  is  no  contract  implied  by  law  on  the  part  of  the 
lessor  of  an  unfurnished  house,  that  it  is  in  a  reasonably 
fit  state  for  occupation,  although  it  is  let  for  the  purpose  of 
immediate  habitation  (d).  The  owner  of  a  house  is  not 
bound  to  disclose  to  an  intending  lessee  that  it  is  in  a 
ruinous  state  and  dangerous  to  occupy,  unless  he  knows 
that  the  intended  lessee  is  influenced  by  his  belief  of  the 
soundness  of  the  house  in  agreeing  to  take  it  (e).  In  the 
absence  of  express  warranty  or  active  deceit,  no  action  will 
lie  against  the  owner  for  not  making  this  disclosure  (e). 
It  has  been  said,  however,  that  the  contract  cannot  be 
enforced  if  the  house  is  dangerous  through  disease  or 
drainage,  or  uninhabitable  through  vermin  (/). 

Where  a  verbal  statement  as  to  the  sanitary  condition  of 
a  house,  or  as  to  its  being  well  built,  is  made  prior  to  or  at 
the  date  of  a  lease  in  writing,  the  lessee  cannot  recover 
damages  if  the  statement  turns  out  to  be  untrue  (//),  save 


Fitness  of 
premises  for 
use  intended. 

1.  On  demise 
of  unfurnished 
house. 


Kepresenta- 
tion  as  to 
fitness. 


(a)  Cowan  v.  Milbourn,  1867,  L.  R.  2  Ex.  230. 

(b)  Feret  v.  Hill,  1854,  15  C.  B.  207. 

(c)  Lilley  v.  Bennett,  1888,  5  T.  L.  E.  156. 

(d)  Hart  v.  Windsor,  1843,  12  M.  &  W.  68.  But  under  Sect.  12  of  the 
Housing  of  the  Working  Classes  Act,  1885  (48  &  49  Vict.  c.  72),  upon 
the  letting  for  habitation  by  persons  of  the  working  classes  a  house  or 
part  of  a  house,  there  is  an  implied  condition  that  the  house  is  at  the 
commencement  of  the  holding  in  all  respects  reasonably  fit  for  human 
habitation.  (e)  Kent,*  v.  ('ailm/n,,,  1851,  10  C.  B.  591. 

(/)  Per  Bacon,  V.-C,  in  Powell  v.  Chester,  1885,  52  L.  T.  722. 
(ij)  Kennard  v.  Ashman,  1894,  10  T.  L.  It.  213,  see  p.  447  ;  Green  v. 
Symons,  1897,  13  ib.  301. 
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only  in  an  action  of  deceit ;  but  for  this  purpose  the 
statement  must  have  been  made  either  fraudulently  or 
recklessly  (/*)•  And  where  there  is  a  lease,  the  lessee  is 
restricted  to  the  lease,  and  cannot  rely  upon  a  warranty 
even  in  writing,  unless  under  circumstances  of  fraud  (i). 
If,  however,  the  statement  is  made  in  connection  with  a 
verbal  contract,  and  for  the  purposes  of  the  contract,  it  is  a 
part  of  the  contract,  and  operates  as  a  warranty.  Hence,  if 
it  is  not  true,  and  the  lessee  leaves  within  a  reasonable  time, 
he  is  not  liable  on  the  contract  (A). 
2.  On  demise  j^  }ias  Deen  held,  that  upon  the  demise  of  a  furnished 
house.  *  house,  since  the  bargain  is  not  so  much  for  the  house  as  the 

furniture,  there  is  an  implied  condition  that  it  shall  be 
reasonably  fit  for  immediate  habitation  (?) .  It  is  a  breach  of 
this  condition,  whether  express  or  implied,  if  the  house,  or 
any  of  the  rooms,  are  infested  and  overrun  with  vermin  ;  but 
to  justify  the  tenant  in  quitting  without  notice,  it  must 
appear  that  the  nuisance  existed  to  a  serious  and  substantial 
extent,  and  was  such  as  he  could  not  reasonably  be  expected 
either  to  endure  or  to  extirpate  (m). 

The  implied  condition  as  to  the  fitness  of  a  furnished 
house  for  occupation  applies  only  to  the  condition  of  the 
premises  at  the  commencement  of  the  tenancy  (»)  ;  and  it 
is  not  enough  that  the  landlord  should  honestly  believe 
it  to  be  in  a  fit  state.  It  must  in  fact  be  reasonably 
habitable  (o).  If  it  is  not  so,  the  lessee  may  within  a 
reasonable  time  rescind  the  contract  (p). 

(/(,)  Saunders  v.  Pawky,  1886,  2  T.  L.  R.  590  ;  Bartram  v.  Aldous,  1886, 
2  T.  L.  R.  237  ;  Butler  v.  Goundry,  1888,  4  T.  L.  R.  711.  See  Derry  v. 
Peek,  1889,  14  App.  Cas.  337. 

(i)  Longman  v.  Blount,  1896,  12  T.  L.  R.  520. 

(k)  Bunn  v.  Harrison,  1886,  3  T.  L.  R.  146. 

(I)  Smith  v.  Marrabk,  1843,  11  M.  &  W.  5  ;  Wilson  v.  Finch  Hatton, 
1877,  2  Ex.  D.  336.  See  Sutton  v.  Temple,  1843,  12  M.  &  W.  p.  65  ; 
Hart  v.  Windsor,  12  M.  &  W.  p.  87  ;  Harrisonv.  Malet,  1886,  3  T.  L.  R. 
58  ;  Bird  v.  Lord  Greville,  1884,  C.  &  E.  317.  In  Powellv.  Chester,  1885, 
52  L.  T.  722,  Bacon,  V.-C,  considered  Smith  v.  Marrable  to  be  an 
authority  only  as  to  taking  furnished  apartments  at  the  seaside,  or  for 
temporary  occupation,  but  this  seems  to  be  erroneous. 

(m)  Campbell  v.  Wenlock,  1866,  4  F.  &  F.  716. 

\n)  Sarson  v.  Roberts,  1895,  2  Q.  B.  395  ;  Maclean  v.  Currie,  1884, 
('.  &  E.  361.  See  Wilson  v.  Finch  Hatton,  supra ;  Dawson  v.  Clemeutson, 
1 885,  1  T.  L.  R.  295. 

(o)  Charsley  v.  Jones,  1889,  53  J.  R  280. 

(p)   Wilson  v.  Finch  Hatton,  supra. 


MODE    OF    USING    PREMISES.  333 

On  a  demise  of  land,  or  the  vesture  of  land,  there  is  no  3.  On  demise 
implied  obligation  on  the  part  of  the  lessor  that  it  shall  be  of  an  ' 
fit   for   the  purpose  for  which  it  is  taken  (q).     Nor  in  a 
lease  of  land  for  agricultural  purposes  is  there  an  implied 
warranty  by  the  lessor  that  no  noxious  plants  are  growing 
on  it  (r). 

(2)  Where  there  is  an  Express  Agreement. 

Premises  can  in  general  be  used  for  purposes  other  than 
those  originally  contemplated,  provided  a  specific  covenant 
is  not  broken  (s),  and  provided  there  is  no  fraud  on  the 
lessor  (t).  If,  however,  land  is  let  for  a  specified  purpose, 
an  injunction  will  be  granted  to  restrain  its  use  for  other 
purposes  (u). 

Contracts  whereby  a  person  is  restricted  generally,  and  Construction 
without    reference   to  place,    from     exercising    his    trade,  relatrngto S 
although  for  a  limited  time,  were  formerly  held  to  be  void  (x).  exercise  of 
Covenants  restraining  a  lessee  or  lessor  from  carrying  on 
a   specified   trade    within    a  particular    area   were   valid, 
provided  they  were  reasonable,  having  regard  to  the  subject- 
matter  of  the  contract  (//).      But  now  the  contract  is  not 
necessarily  void  because  unlimited  in  point  of  space,  and  the 
test  of  the  validity  of  the  restriction  is  whether  it  is  reason- 
ably required  for  the  protection  of  the  covenantee,  and  is 
not  injurious  to  public  interests  (z). 

Covenant  not  to  exercise  any  trade  or  business.     The  word  Against  trade 
"trade"  is  applicable  only  to  a  business  conducted  generally, 
by  buying  and  selling,  and  does  not  extend  to  the 

(</)  Sutton  v.  Temple,  1843,  12  M.  &  W.  52. 

(r)  Erskine  v.  Adeane,  1873,  8  Ch.  756. 

(s)  Grand  Canal  Co.  v.  M'Namee,  1891,  29  L.  E.  Ir.  131. 

it)  Bennett  v.  Sadler,  1808,  14  Ves.  256. 

(u)  Kehoe  v.  M.  of  Lansdowne,  1893,  A.  C.  451.  As  to  the  intended 
use  becoming  impossible  owing  to  a  change  in  the  law,  see  Doe  v.  Bugeley, 
1844,  6  Q.  B.  107. 

(a;)  Ward  v.  Byrne,  1839,  5  M.  &  W.  548  ;  Hinde  v.  Gray,  1840, 
1  M.  &  Gr.  195,  203. 

(y)  Mitchell  v.  Reynolds,  1711,  1  P.  Wins.  181  ;  Hitchcock  v.  Colcer, 
1837,  6  A.  &  E.  438.  See  per  Tindal,  C.J.,  in  Horner  v.  Graves,  1831, 
7  Bing.  at  p.  743. 

(z)  Nordenfelt  v.  Maxim-Nordenfelt  Co.,  1894,  A.  C.  535.  See  Leatlier 
Cloth  Co.  v.  Lorsont,  1869,  9  Eq.  p.  354  ;  Roudllon  v.  Rousillon,  1880 
14  C.  D.  351  ;  Davies  v.  Davies,  1887,  36  C.  D.  359. 
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keeping  of  a  private  lunatic  asylum  (a).     The  occu- 
pation of  a  schoolmaster  is  a  business  within  the 
meaning  of  this  covenant  (b).     Payment,  however, 
is  not  necessary  to  constitute  a  business ;  nor  does 
it   necessarily  make   a   business  (<•)•      A  charitable 
institution   called   a    "Home    for   Working   Girls," 
where  the  inmates  were  provided  without  payment 
with  board  and  lodging,  was  held  to  be  a  business 
— that  is,  practically,    the  business  of    a   lodging- 
house  (c)  ;  and  the  user  of  premises  as  a  throat  and 
chest  hospital  for  poor  persons,  who   make    small 
payments  according  to  their  means,  is  a  business  (d). 
The  covenantee  does  not  waive  the  benefit  of  the  covenant 
by  permitting  another  house  held  under  the  like  covenant 
to  be  used  as  a  school  (<?).      Under  a  covenant  not  to  use 
premises    for   certain    purposes,    there    is   a   new    breach 
every  day  during  the  time  the  premises  are  so  used  (/). 
Covenant  not  to  affix  or  permit  any  outward  mark  or  slioic 
of  business  to  be  affixed  on  the  demised  premises.     It  is  a 
breach  to  place  on  wire  blinds  and  on  a  brass  plate  the 
name  of  a  firm  carrying  on  business  on  the  premises  (g). 
Covenant  in  a  lease  of  a  house  against  the  user  of  the 
house   for   any  art,  trade,   or   business.      Teaching 
music  is  a  breach  (It). 
Particular  Covenant  not  to  use  a  house  as  a  coffee-house.     Lessees 

trades  (0-  wh0  are  dealers  in  tea,  coffee,  and  other  groceries 

cannot  sell  light  refreshments,  such  as  tea,  coffee, 
and  sandwiches,  for  the  convenience  of  customers  (A;)- 

(a)  Doe  v.  Bird,  1834,  2  A.  &  E.  161. 

(/>)  Doe  v.  Keelinq,  1813,  1  M.  &  S.  95,  99  ;  Kemp  v.  Sober,  1851, 
1  Sim.  N.  S.  517  :  Wickenden  v.  Webster,  1856,  6  E.  &  B.  387 ;  Johnstone 
v.  Hall,  1856,  2  K.  &  J.  414  ;   Wanton  v.  Goppard,  1899,  1  Oh.  92. 

(c)  Bolls  v.  Miller,  1884,  27  C.  D.  71. 

(d)  Bramwell  v.  Lacy,  1879,  10  C.  D.  691  ;  or  providing  medical 
requisites,  though  not  lor  profit :  Portman  v.  Home  Hospital  Association, 
1884,  27  C.  D.  81  (note).  I 

(e)  Kemp  v.  Sober,  1851,  1  Sim.  N.  S.  517. 

(/)  Judgment  in  Doe  v.  Woodbridge,  1829,  9  B.  &  C.  at  p.  378. 

(g)  Evans  v.  Davis,  1878,  10  C.  D.  747. 

(h)  Tritton  v.  Bankart,  1887,  56  L.  T.  306. 

(i)  As  to  effect  of  permission  to  carry  on  a  particular  trade,  see  Macher 
v.  Foundling  Hospital,  1813,  1  V.  &  B.  188;  as  to  covenant  to  use  an 
opera-house  only  lor  theatrical  purposes,  and  that  the  lessee  will  use  his 
best  endeavours  to  improve  the  house,  see  Croft  v.  Lumley,  1857, 
6  H.  L.  C.  672.  (k)  Fits  v.  lies,  1893,  1  Oh.  77. 
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Covenant  not  to  carry  on  the  business  of  a  wholesale  and 
retail  confectioner.  It  is  no  breach  for  a  grocer 
and  tea-dealer  to  sell  a  particular  kind  of  sweet- 
meat in  which  a  confectioner  may  deal  (I).  And, 
generally,  where  a  particular  trade  is  prohibited, 
the  sale  by  a  different  class  of  trader  of  certain 
articles  which  form  an  essential  part,  but  not 
nearly  the  whole,  of  the  prohibited  trade,  is  no 
breach  (m). 

Covenant  not  to  exercise  the  trade  of  a  butcher.  Is  broken 
by  selling  raw  meat  by  retail  upon  the  premises, 
although  no  beasts  are  slaughtered  there  («). 

Covenant  by  the  Postmaster-General  to  use  premises  as 
a  post  office  for  the  district  and  not  for  any  other 
purpose.  It  is  no  breach  for  excise  duties  to  be 
received  and  licences  granted  on  the   premises  (o). 

Covenant  not  to  carry  on  a  business  similar  to  the  specified 
business  of  another  tenant  of  the  same  lessor.  The 
test  is  whether  the  businesses  are  sufficiently  alike 
to  compete  (p). 

Where  a  particular  trade  is  prohibited,  the  partial  exercise 
of  the  trade  on  the  demised  premises  will  operate  as  a  breach 
of  a  covenant  not  to  carry  on  such  trade  (q). 

Covenant   not   to    use   a   house  as   a  "  beerhouse "  (r)  or  Against  use 
as  a  public-house  for  the   sale  of  beer,  dec.     Is  not  hoi^&c". 
broken     by    the    tenant's    taking     out    an    excise 
licence  for  the  sale  of  beer  not  to  be  drunk  on  the 
premises  («). 

Covenant  not  to  use  any  building  to  be  erected  on  the 
demised  premises  as  a  "public-house,  tavern,  or  beer- 
shop.''1  Is  broken  by  the  tenant  obtaining  an  off- 
licence  authorizing  him  to    sell   at  a  shop  on  the 

(/)  Lumley  v.  Metro)?.  Ry.  Go.,  1876,  34  L.  T.  774. 

(ra)  Stuart  v.  Diplock,  1889,  43  C.  D.  343. 

(n)  Doe  v.  Spry,  1818,  1  B.  &  A.  617.  See  Doe  v.  Elsam,  1828, 
M.&M.  189. 

(o)   Wadham  v.  Postmaster-General,  1871,  L.  R.  6  Q.  B  644 

{}))  Drew  v.  Guy,  1894,  3  Ch.  25. 

(q)  Doe  v.  Spry,  1818,  1  B.  &  A.  617,  619.     See  Doe  v.  Elsam,  supra. 

(r)  London  &  N.  W.  Ry.  Go.  v.  Gamett,  1869,  L.  R.  9  Eq.  26  ;  Holt 
<£  Go.  v.  Golly er,  1881,  16  C.  D.  718. 

(*)  Pease  v.  Goates,  1866,  2  Eq.  688.  As  to  sale  to  members  of  a  club, 
see  Ranken  v.  Hunt,  1894,  10  R.  249. 
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demised  land  beer  not  to  be  drunk  on  the  premises, 
and  selling  beer  accordingly  (t) . 

Covenant,  in  deed  executed  in  1854,  not  to  earn)  on  the 
trade  or  calling  of  hotel  or  tavern  keeper,  'publican  or 
heershop  keeper,  or  seller  hy  retail  of  wine,  beer,  spirits  or 
spirituous  liquors.  Is  not  broken  by  a  grocer's  selling, 
across  the  counter,  wine  and  spirits  by  retail,  in 
bottles  only,  such  wine  and  spirits  not  to  be  con- 
sumed on  the  premises,  under  a  licence  granted 
under  24  &  25  Vict.  c.  21,  s.  2  (u). 

Covenant  not  to  carry  on  the  "  trade  of  an  innkeeper, 
victualler,  or  retailer  of  wine,  spirits  or  beery  Is 
broken  by  the  sale  of  these  liquors  at  counters  in  the 
building,  although  only  for  the  use  of  persons  who 
pay  for  admission  to  a  theatre  adjoining  (x). 

Covenant  against  the  use  of  a  house  as  a  "  public-ltotise 
or  heershop.'"  An  injunction  will  not  be  granted  to 
restrain  its  use  as  a  private  hotel  where  wines  and 
spirits  are  supplied  only  to  visitors,  and  no  beer  at 
all  is  sold  on  the  premises  (?/). 

Covenant  not  to  carry  on  the  business  of  a  common  brewer 
or  retailer  of  beer.     Carrying  on  the  business  of  a 
retail  brewer  is  not  a  breach  (,?). 
Nuisance,  Coyenant  not  to  carry  on  any  noisome  or  offensive  trade. 

&c-  Carrying  on  a  dangerous  trade  is  not  a  breach  of 

this  covenant  (b).  In  construing  the  covenant,  it  is 
particularly  worthy  of  consideration,  whether  the 
trade  complained  of  was  carried  on  upon  the 
premises  at  the  time  of  the  demise  (e),  and  apparently 
a  trade  carried  on  there  at  such  time  would  not  be  pro- 
hibited (c).     Lime-burning  is  a  noisome  business  (d). 

(t)  London  &  Suburban  Land,  <ix.  Co.  v.  Field,  1881,  16  C.  D.  645  ; 
Nicoll  v.  Funning,  1881,  19  C.  D.  258  ;  B.  of  St.  Albans  v.  Battersby, 
1878,  3  Q.  B.  D.  359. 

(u)  Jones  v.  Bone,  1870,  L.  R,  9  Eq.  674.  But  in  Fielden  v.  Slater, 
1869,  L.  R.  7  Eq.  523,  a  similar  covenant  was  held  to  prohibit  the  sale 
of  spirituous  liquors  in  bottles. 

(a;)  Buckle  v.  Fredericks,  1890,  44  C.  D.  244. 

(y)  D.  of  Devonshire  v.  Simmons,  1894,  11  T.  L.  R.  52. 

\z)  Simons  v.  Farren,  1834,  1  Bins.  X.  C.  126.  As  to  "  vintner,"  see 
Wells  v.  Attenbormujh,  1871,  24  L.  t.  312,  and  as  to  sale  of  wine,  see 
23  &  24  Vict.  c.  27,  s.  44. 

(b)  Hickman  v.  Isaacs,  1861,  4  L.  T.  N.  S.  285. 

(cj  Gutteridge  v.  Munyard,  1834,  7  C.  &  P.  129. 

(d)  Wiltshire  v.  Cosslett,  1889,  5  T.  L.  R.  410. 
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The  carrying  on  of  a  fried  fish  business  may  be  a  breach 
of  a  covenant  against  offensive  trade  (dd),  and  so,  pos- 
sibly, may  be  the  carrying  on  of  a  mock  auction  (e). 
Covenant  against  causing  a  nuisance  to  the  vendor  of  property 
or  adjoining  (ee)  occupiers.  It  has  been  held  that  the 
nuisance  must  be  a  legal  nuisance  in  the  technical 
sense  (/) — but  this  has  been  doubted  (g) — and  that 
the  covenant  is  not  broken  by  the  establishment  of 
a  national  school  (/) 
Covenant,  in  a  building  lease,  against  any  act  which 
shall  or  may  be  or  grow  to  the  annoyance  (h) ,  nuisance, 
grievance  or  damage  of  the  lessor  or  the  inhabitants  of 
the  adjoining  houses.  Is  broken  by  the  establishment 
of  a  hospital  for  the  treatment  of  out-door  patients 
suffering  from  diseases  of  the  throat,  &c.  (i).  Any- 
thing which  disturbs  the  reasonable  peace  of  mind 
of  an  adjoining  occupier  is  an  annoyance,  though  it 
may  not  amount  to  physical  detriment  to  comfort  (A;). 
The  covenant  is  broken  by  annoyance  to  inhabitants 
of  adjoining  houses,  although  not  on  the  lessor's 
property  (g). 
Covenant  not  to  do  any  act,  dec.,  upon  the  demised  premises 
which  may  lead  to  the  damage,  annoyance  or  disturbance 
of  the  lessor,  or  any  of  his  tenants,  or  any  part  of  the 
neighbourhood ;  followed  by  proviso  for  re-entry  upon 
the  carrying  on  of  certain  specified  trades  (not  including 


(dd)  D.  of  Devonshire  v.  Brookshaw,  1899,  43  Sol.  Journ.  675. 

(e)  Moses  v.  Taylor,  1862,  11  W.  R  81. 

(ee)  As  to  the  meaning  of  "adjoining"  in  a  covenant  by  the  lessor 
against  a  certain  trade  on  adjoining  premises,  see  Vale  v.  Mooraate  St. 
Buildings,  1899,  80  L.  T.  487. 

(/)  Harrison  v.  Good,  1871,  L.  R  11  Eq.  338.  See  the  definition  of 
such  a  nuisance  in  Walter  v.  Selfe,  1841,  4  De  G.  &  Sm.  p.  322.  But  a 
boys'  school  is  within  a  covenant  against  any  trade  or  business  or  occupa- 
tion whereby  any  injurious,  offensive  or  disagreeable  noise  or  nuisance 
shall  be  occasioned  :  Wanton  v.  Coppard,  1899,  1  Ch.  92.  Cf.  Gresham 
Society  v.  Ranger,  1899,  15  T.  L.  R.  454. 

(g)'  Tod-Heatly  v.  Benham,  1888,  40  C.  D.  80. 

\h)  See  Macher  v.  Foundling  Hospital,  1813,  1  V.  &  B.  188. 

(i)  Tod-Heatly  v.  Benham,  1888,  40  C.  D.  80  ;  Bramwell  v.  Lacy, 
1879,  10  C.  D.  691.  A  private  hospital  may  fall  within  a  covenant 
against  carrying  on  an  "  offensive  "  business  :  E.  of  Pembroke  v.  Wairen, 
1896,  1  Ir.  R  76,  104. 

(k)  Per  Bowen,  L.J.,  in  Tod-Heatly  v.  Benham,  loc.  cit.  p.  98. 

L.T.  Z 


&c.  (jjji). 
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that  of  a  licensed  victualler),  "  or  any  other  trade  or 
business  that  may  be,  or  grow,  or  lead  to  be  offensive, 
or  any  annoyance  or  disturbance"  to  any  of  the  lessor's 
tenants.  The  opening  of  a  public-house  upon  the 
premises  is  not  a  breach  of  the  covenant  or  proviso  (m). 
Nor  in  a  business  neighbourhood  is  such  a  covenant 
broken  by  putting  up  a  prominent  advertisement  (»). 
But  it  is  broken  by  the  erection  of  a  permanent 
trellis-work  which  interferes  with  the  light  to,  and 
the  pleasurable  enjoyment  of,  adjoining  premises  (o). 
Covenant  against  the  use  of  premises  so  as  to  be  a 
nuisance  or  otherwise  titan  as  a  private  club.  Is 
broken  by  boxing  entertainments  to  which  friends  of 
the  members  are  admitted  by  ticket  (p). 
Private  Covenant   that  no  building  to  be  erected  on  certain  land, 

residence,  shall  be  used  or  occupied  otherwise  than  as  a  private 

residence  only  and  not  for  any  purpose  of  trade.  The 
first  part  of  the  covenant  is  broken  by  the  erection  of  a 
building  for  the  education  and  lodging  of  one  hundred 
girls  in  connection  with  a  charitable  institution  for 
the  daughters  of  missionaries  (q)  ;  or  by  the  use  of  a 
house  as  a  boarding-house  where  pupils  attending  a 
school  in  the  neighbourhood  may  be  taken  in  as 
paying  boarders  (;•)• 
Covenant  to  use  house  as  a  private  dwelling-house  only.  It 
seems  that  conversion  into  a  shop  may  be  effected 
by  user,  without  any  structural  alterations  of  the 
house  (s).  It  is  a  breach  to  use  the  house  as  an 
office  for  receiving  orders  for  coals,  the  words  "  Coal 
office  "  being  exhibited  in  front  (s),  but  an  auction  of 
furniture  belonging  to  the  house  is  no  breach  (t). 

(m)  Jones  v.  Thome,  1823, 1  B.  &  C.  715. 

(w)  Our  Boys'  Clothing  Go.  v.  Holborn,  etc  Go.,  1896,  12  T.  L.  R.  344. 

(o)   Wood  v.  Cooper,  1894,  3  Cli.  671. 

(p)  Seaward  v.  Paterson,  1896,  12  T.  L.  R.  525.  As  to  covenant  against 
games  of  chance,  see  Fairtlough  v.  Whibmore,  1895,  11  T.  L.  R.  288. 

(pp)  See  Bray  v.  Fogarty,  1870,  I.  R.  4  Eq.  544. 

(q)  Germany.  Chapman,  1877,  7  C.  D.  271. 

(r)  Hobson  v.  Tulloch,  1898,  1  Ch.  424. 

(s)   Wilkinson  v.  Rogers,  1863,  2  D.  J.  &  S.  62.     See  12  W.  R.  119. 

(t)  Reeves  v.  Gattell,  1876,  24  W.  R.  485.  As  to  covenant  not  to 
"permit"  sale  by  auction,  see  Toleman  v.  Portbury,  1870,  L.  R.  5  Q.  B. 
288  ;  7  Q.  B.  344  ;  and  as  to  covenant  against  the  erection  of  a  dwelling- 
house,  see  Domvile  v.  Colville,  1873,  I.  R.  7  C.  L.  68. 
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Covenant,  in  a  lease  of  a  public-house  00,  not  to  do,  omit,  Forfeiture  of 
or  permit,  or  suffer  to  be  done  or  omitted,  any  act,  matter  licences- 
or  thing  whatsoever  that  can  or  may  affect,  lessen  or 
make  void  any  of  the  licences  for  the  time  being  granted 
to  the  public-house.    The  lessee  is  convicted  of  offences 
against  the  Licensing  Acts,  but  under  sect.  13  of 
the  Licensing   Act,  1874,  the   convictions   are   not 
recorded   on    the   licences.      The   licences   are   not 
"affected,"  and  there  is  no  breach  (y).     Otherwise 
if  the  words  are  "whereby  the  licences  necessary  for 
using  the  premises  as  a  public-house  may  be  forfeited 
or  the  renewal  thereof  withheld,''''  and  convictions  are 
indorsed  (z) .     Where  the  lessee  or  his  assign  under- 
lets, it  is  no  breach  on  their  part  of  such  a  covenant 
if  the  underlessee  does  something  whereby  the  licence 
is  forfeited  (a) ;  unless  the  forfeiture  is  really  due  to 
the   default   of   the   lessee,    as   where   he   lets   the 
premises  in  a  state  unsuitable  for  carrying  on  the 
business  of  a  public-house  properly  (b). 
Covenant  by  the  lessee  to  use  Ids  best  endeavours  to  keep 
the  house  open  as  a  public-house.      If  the  licence  is 
taken   away,   the   lessee   commits  a  breach  of  the 
covenant  if  he  makes  no  attempt,  by  asking  for  a 
re-hearing    or    otherwise,    to   get   the   house   open 
again  (c). 
Notwithstanding  that  agreements  intended  to  compel  the  Construction 
lessees  of  public-houses  to   purchase   beer  of    the  lessors  relatSto*8 
have  been  held  to  be  injurious  to  the  public  welfare  (d),  trading  with 
their  validity  is  well  established  (e)  ;  but  there  is  an  implied  pSSS™ 
obligation  on  the  landlord  to  supply  the  tenant  with  such 

00  On  a  letting  by  parol  there  is  no  implied  agreement  against 
forfeiture  of  licence  :  Maw  v.  Hmdmarsh,  1873,  28  L.  T.  644. 

(y)  IFooler  v.  Knott,  1876,  1  Ex.  D.  265.  See  Fleetwood  v.  Hull,  1889, 
23  Q.  B.  D.  35  ;  Moore  v.  Robinson,  1878,  48  L.  J.  Q.  B.  156. 

(a)  Harmann  v.  Powell,  1891,  60  L.  J.  Q.  B.  628. 

(ft)  Bryant  v.  Hancock  &■  Co.,  1898,  1  Q.  B.  716 ;  aff.  15  T.  L.  R.  490. 

(6)  Bodkin  v.  Barker,  1897,  Times,  14  Dec. 

(c)  Binder  v.  Pryor,  1838,  8  C.  &  P.  518.  See  Hooper  v.  Brodrick,  1840, 
11  Sim.  47  ;  and  as  to  the  construction  of  covenants  relating  to  licences, 
see  Bryant  v.  Hancock  <&  Co.,  supra. 

(d)  Cooper  v.  Tvribill,  1812,  3  Camp.  286,  note  (a).  See  Doe  v.  Beid, 
1830,  10  B.  &  C.  849  ;  Thornton  v.  Sherratt,  1818,  8  Taunt.  529. 

(e)  As  to  purchase  through  an  agent,  see  Edwick  v.  Hawkes,  1881, 
18  C.  D.  199. 

z  2 


340  TEEMS    OF    TENANCY. 

kinds  of  beer  as  he  requires,  and  if  it  is  not  fulfilled  the 
tenant  may  go  elsewhere  (/).  And  it  seems  to  be  incum- 
bent on  the  plaintiff,  suing  for  breaches  of  a  covenant  of 
this  nature,  to  show  that  the  beer  delivered  by  him  was 
good  marketable  beer  (g). 

Where  the  covenant  is  accompanied  by  a  proviso  for 
re-entry  on  non-performance,  and  for  reduction  of  rent  so 
long  as  it  is  performed,  the  covenant  is  absolute,  and  the 
lessee  has  not  the  alternative  of  dealing  with  a  rival  brewer 
on  paying  the  unreduced  rent  (/*). 
Eight  of  If  the  covenant  is  to  take  beer  from  the  lessors  or  their 

assigns  of         successors  in  trade,  and  the  successors  remove  the  brewery 

16SS01*. 

plant  a  distance  of  two  miles  and  there  brew,  the  trade  is 
determined,  and  they  cannot  take  advantage  of  the  cove- 
nant (i) ;  but  it  is  otherwise  if  the  covenant  is  to  take  beer  from 
the  lessors  or  their  assigns  generally :  in  such  a  case,  upon 
a  sale  of  the  reversion  to  a  different  firm  of  brewers,  the 
purchasers  will  take  the  benefit  of  the  covenant  (k).  Where 
the  covenant  binds  the  lessee  to  take  beer  only  from  the 
lessor  or  his  successors  in  business,  and  the  lessor  sells  the 
reversion  and  at  the  same  time  continues  to  carry  on  his 
business,  it  has  been  held  that  the  benefit  of  the  covenant 
does  not  go  to  the  purchaser  of  the  reversion  (I).  In  com- 
paring the  three  cases  just  referred  to,  it  should  be  noticed 
that  in  Doe  v.  Beid  the  covenant  was  with  the  lessors, 
"their  executors,  administrators  or  assigns,  or  their  suc- 
cessors in  their  late  or  present  trade  of  brewers,"  and  it 
was  assumed  that  the  word  "  assigns  "  was  to  be  limited  by 
the  words  which  followed,  so  as  to  mean  assigns  who  were 
successors  in  business.  In  Clegg  v.  Hands  the  term 
"  lessors  "  was  extended  by  the  definition  clause  to  mean 
"  assigns,"  and  there  was  no  limitation  to  successors  in 
business.  In  Birmingham  Breweries,  Lim.  v.  Jameson  the 
covenant  was  with    the  lessor    and    his    firm    and    their 

(/)  Semble,  Edwich  v.  Hawkes,  1881,  18  C.  D.  199.  See  Stancliffe  v. 
Clarice,  1852,  7  Ex.  439. 

(r/)  Thornton  v.  Sherratt,  1818,  8  Taunt.  529,  530  ;  Holcombev.  Hewson, 
1810,  2  Camp.  391.     See  Weaver  v.  Sessions,  1818,  6  Taunt.  154. 

(h)  Hanbury  v.  Gundy,  1887,  58  L.  T.  155. 

CO  Doe  v.  Reid,  1830,  10  B.  &  C.  849. 

(k)  Clegg  v.  Hands,  1890,  44  C.  D.  503. 

(I)  By  the  Court  of  Appeal  in  Birmingham  Breweries,  Lim.  v.  Jameson, 
1898,  67  L.  J.  Ch.  403. 
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successors  in  business,  and  there  was  a  definition  clause 
extending  "  lessor  "  to  "  assigns  "  ;  but  it  was  held  that  the 
definition  clause  did  not  apply  to  the  covenant,  and  hence 
the  case  was  analogous  to  Doe  v.  Reid. 

Where  a  lessor  agrees  to  supply  to  the  lessee  the  whole  of 
the  chlorine  still-waste  as  it  comes  from  his  still,  at  a  given 
rate,  and  not  to  use,  or  injure,  or  part  with  any  of  the  still 
waste  except  to  the  lessee,  the  lessee  is  bound  to  take  the 
whole  of  the  waste  which,  during  his  tenancy,  comes  from 
the  still  (m). 

Where  in  a  lease  of  lime  works  it  was  stipulated  that  the 
lessor  should  furnish,  and  the  lessee  should  take,  a  certain 
quantity  of  coal  from  specified  collieries,  and  the  full  quan- 
tity was  not  raised  by  the  lessor  from  those  collieries,  it 
was  held  that  the  lessee  could  go  elsewhere  only  for  the 
deficiency,  and  not  for  the  whole  quantity  of  coal  (n). 

Covenant  to  icorlo  coal  mine  as  long  as  it  is  fairly  ivorkable. 
The  lessee  is  not  bound  to  work  the  mine  at  a  dead 
loss  (o).  "  Fairly  workable  "  means  that  which  can 
be  fairly  and  properly  got  according  to  mining  usage 
without  extraordinary  difficulty  or  expense  (q). 

Covenant,  in  lease  of  brickfield,  to  get  the  demised  clay  to 
the  fullest 'practicable  extent  consistent  with  the  means 
of  sale  of  bricks  and  tiles  to  be  made  therefrom.  Does 
not  bind  the  lessee  to  go  on  working  at  a  loss,  even 
though  a  means  of  sale  (at  an  unremunerative  rate) 
might  have  been  found  for  bricks  made  out  of  the 
demised  clay  (r) . 

Covenant  to  raise  not  less  than  two  acres  of  coal  annually, 
or  pay  rent  for  that  amount,  tclietlier  the  same  should  be 
got  or  not,  with  a  proviso  for  cesser  of  the  term  if  all 
the  coal  is  exhausted.  This  is  an  absolute  covenant, 
and  the  lessee  must  pay  the  rent  notwithstanding 

(m)  Bealey  v.  Stuart,  1862,  7  H.  &  N.  753. 

(n)   Wight  v.  Dickson*,  1813,  1  Dow,  141. 

(o)  Jones  v.  Shears,  1836,  7  C.  &  P.  346.  See  Phillips  v.  Jones,  1839, 
9  Sim.  519. 

(p)  As  to  damage  done  in  working  mines,  see  supra,  p.  140. 

(q)  See  definition  of  "fairly  wrought"  by  Pollock,  C.B.,  in  Griffiths  v. 
Rigby,  1856,  1  H.  &  N.  237,  at  p.  241  ;  though  the  definition  was 
questioned  in  Cartwright  v.  Forman,  1866,  7  B.  &  S.  p.  247. 

(r)  Newton  v.  Nock,  1880,  43  L.  T.  197. 
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deficiency  in  the  amount  obtainable,  or  difficulty  in 

working,  until  the  coal  is  utterly  exhausted  (s). 

Covenant  to  sink  for  coal  as  far  as  could  and  ought  to  be 
accomplished,  by  persons  acquainted  with  the  nature  of 
collieries.  It  is  sufficient  if  it  is  found  on  competent 
trial  to  be  impossible  to  get  any  coal  fit  to  be 
worked  (t). 

Covenant  to  work  mines  in  a  proper  and  workmanlike 
manner  (it).  Working  by  instroke  from  an  adjoining 
mine  is  permissible,  and  the  lessee  is  not  bound  to 
sink  a  separate  pit  for  the  demised  coal  (x) . 

Covenant,  in  indenture  demising  all  mines  which  had  been 
or  during  the  demise  should  be  opened,  to  work  the 
mines  in  a  proper  and  workmanlike  manner.  The  lessee 
is  not  liable  under  this  covenant,  if  the  mines  have 
not  been  worked  at  all  (y).  But  under  a  covenant 
to  work  a  mine  of  rock  salt  in  such  a  manner,  it  was 
held  that  the  lessees  must  work,  although  by  an 
accident  prior  to  the  lease  the  working  was  unduly 
difficult  or  expensive  (z). 

Covenant  that  the  lessees  shall  work  and  carry  on  the  mines 
with  the  utmost  care  and  ability,  and  in  the  best  and 
most  effectual  manner,  according  to  the  common  mode 
and  usual  practice  of  carrying  on  collieries  with  effect. 
The  lessees  are  not  bound  to  work  all  the  demised 
seams  at  once,  but  may  work  a  lower  seam  before 
a  higher,  if  such  is  the  common  practice  in  the 
district  (a). 

Covenant,  in  a  lease  where  a  minimum  rent  is  reserved,  to 
work  coal  mines  uninterruptedly,  efficiently,  regularly, 
and  according  to  the  usual  or  most  improved  practice. 
There  was  no  obligation  on  the  lessees  to  sink  pits, 
although  that  might  be  the  most  efficient  mode  of 

(s)  Mellers  v.  D.  of  Devonshire,  1852,  16  Beav.  252.  Cf.  Lord  Clifford 
V.  Watts,  1870,  L.  R.  5  C.  P.  577  ;  supra,  p.  208. 

(t)  Hanson  v.  Boothman,  1810,  13  East,  22. 

(u)  For  an  instance  of  a  special  covenant  relating  to  keeping  the  mine 
free  from  water  and  in  repair  and  ventilated,  see  James  v.  Cochrane,  1853, 
8  Ex.  556. 

(x)  Jegon  v.  Vivian,  1871,  6  Ch.  742  ;  Lewis  v.  Fothenjill,  1869,  5  Ch. 
103.  (y)  Quarrmgton  v.  Arthur,  1842,  10  M.  &  W.  335. 

(s)  Jervis  v.  Tomhinson,  1856,  1  H.  &  N.  195. 

(a)  Lord  Abiwjer  v.  Ashton,  1873,  17  Ecp  358. 
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working  ;  and  it  was  held  that,  so  long  as  the  mini- 
mum rent  was  paid,  the  lessees  could  not  be  compelled 
to  work  the  mine  at  all  (/>) .     But  this  view  seems  to 
be  erroneous,  and  the  lessee  may  commit  a  breach  of 
the  covenant  to  work  efficiently  although  he  pays  the 
minimum  rent  (c).     A  similar  covenant  in  a  lease 
of  china  clay  is  broken  if  for  some  months  no  fresh 
clay  is  got,  but  only  the  old  stock  worked  (d). 
Covenant  to  work  furnaces  effectual!)/,  unless  prevented  by 
inevitable  accident  (e)  or  want  of  materials,  or  unless 
the    ironstone    should,    be    insufficient   in  quantity    or 
quality,  or  would,  not  by  itself,  or  with  a  proper  mix- 
ture and  process,  make  good  common  pig-iron.     It  is 
not  necessary  that  the  ingredients  for  the  mixture 
should  be  procurable  on  the  demised  premises  (/). 
Where  upon  an  agreement  to  grant  a  lease  of  coal  for 
twenty-one  years  the   only   rent   reserved   was  dependent 
on  the  quantity  of   coal   raised,  and   was   made    payable 
quarterly  ;    the   lessee   was  bound  to  commence  working 
immediately,  and  to  proceed  continuously  (//). 

Where  certain  acts  are  prohibited  if  done  without  the  Presumption 

•   •  of  licence. 

consent  m  writing  of  the  lessor,  and  the  lessor  has  for 
twenty  years  received  the  rent  with  full  knowledge  that  a 
prohibited  act — the  converting  of  a  dwelling-house  into 
a  public- house  and  grocery  shop — has  been  done,  the 
existence  of  a  written  licence  may  be  presumed  (h). 

Where  a  lessor  entitled  in  possession  to  receive  the  rents   Enforcing 
sues  for  breach  of  a  covenant  relating  to  the  user  of  the 
demised  premises,  it  is  not  necessary  for  him  to  show  actual 
damage  or  pecuniary  loss.     But  a  remainderman  must  show 
actual  damage  to  entitle  him  to  relief  by  injunction  (i). 

An  injunction  will  be  granted  to  restrain  a  breach  of  Injunction, 
covenant,  although  the  lessor  is  also  secured  by  a  power  of 

(b)  Wheatley  v.  Westminster  Brymbo  Coal  Co.,  1869,  9  Eq.  538. 

(c)  See  per  '  Jesse],  M.E.,  in  Kinsman  v.  Jackson,  1880,  42  L.  T.  80  ; 
MacSwinney  on  Mines,  2nd  ed.  24o>,  note  (1). 

(d)  Kinsman  v.  Jackson,  supra. 

(e)  As  to  unavoidable  accident,  see  Morris  v.  Smith,  1783,  3  Doug.  279. 
(/)  Foley  v.  Addenbrooke,  1844,  13  M.  &  W.  174. 

(g)  Sharp  v.  Wright,  1859,  28  Beav.  150. 
(h)  Gibson  v.  Doeg,  1857,  2  H.  &  N.  615. 
(i)  Johnstone  v.  Hall,  1856,  2  K.  &  J.  414. 
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forfeiture  and  of  exacting  a  penalty  (k) ;  but  an  injunction 
to  restrain  the  working  of  collieries  will  be  granted  with 
great  reluctance,  and  only  where  there  is  a  breach  of  an 
express  covenant  or  uncontro verted  mischief  (I).  Specific 
performance  of  an  agreement  to  work  collieries  in  a 
particular  manner  will  not  be  enforced  (m). 

A  lessee  who  has  not  covenanted  against  underletting, 
and  who  cannot  interfere  with  the  underlessee,  is  not  liable 
to  an  injunction  if  a  breach  of  covenant  is  committed  by 
the  underlessee  (n) . 
Acquiescence.  Mere  passive  acquiescence  does  not  bar  the  right  to 
enforce  a  covenant ;  but  otherwise  where  the  covenantee 
has  held  out  an  inducement  for  infringement  (o).  But  in 
the  case  of  restrictive  covenants  affecting  a  building  estate 
the  right  to  enforce  them  may  be  lost  by  delay  or  acquies- 
cence, or  by  a  change  in  the  character  of  the  estate  (p). 


SECT.  V.— CULTIVATION  OF  LAND. 
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(1)  Where  there  is  no  Express  Agreement. 

Every  tenant  is  bound  to  cultivate  his  farm  in  a 
husbandlike  manner  according  to  the  custom  of  the  country, 
and  to  consume  the  produce  upon  it.  This  is  an  engage- 
ment which  arises  out  of  the  letting,  and  which  the  tenant 

(k)  Barret  v.  Blagrave,  1800,  5  Ves.  555.  As  to  injunction  against  the 
lessor,  see  Altman  v.  Royal  Aquarium  Society,  1876,  3  C.  D.  228. 

(I)  Anon.,  1754,  Amb.  209. 

(m)  Booth  v.  Pollard,  1840,  4  Y.  &  C.  Ex.  61.  Cf.  Flint  v.  Brandon, 
1803,  8  Ves.  159. 

(n)  Moses  v.  Taylor,  1862,  11  W.  R.  81.  See  Tritton  v.  Bankart, 
supra,  p.  334. 

(o)  L.  C.  &  D.  By.  Co.  v.  Bull,  1882,  47  L.  T.  413.  Cf.  Bran  v.  Fogarty, 
1870,  I.  R.  4  Eq.  544  ;  Be  Bussche  v.  Alt.  1878,  8  C.  D.  286. 

( p)  See  Knight  v.  Simmonds,  1896,  2  Ch.  294  ;  Meredith  v.  Wilson, 
1893,  69  L.  T.  336  ;  cf.  Craig  v.  Greer,  1899,  1  I.  R.  258. 
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cannot  dispense  with  unless  by  special  agreement  (q).  What 
is  to  be  considered  as  a  good  and  husbandlike  mode  of  culti- 
vation must  vary  exceedingly  according  to  soil,  climate  and 
situation;  therefore  the  "custom  of  the  country,"  with 
reference  to  good  husbandry,  must  be  applied  to  the 
approved  habits  of  husbandry  in  the  neighbourhood  under 
circumstances  of  a  like  nature.  Evidence  that  an  estate 
had  been  managed  according  to  the  custom  of  the  country 
would  be  always  a  medium  of  proof  that  it  had  been  treated 
in  a  good  and  husbandlike  manner  (r).  In  an  action  against 
a  tenant  for  treating  the  demised  farm  contrary  to  good  hus- 
bandry and  the  custom  of  the  country,  it  is  not  incumbent 
on  the  landlord  to  prove  a  definite  known  custom  or  course 
of  husbandry ;  it  is  sufficient  to  show  what  is  the  prevalent 
course  of  good  management ;  and  by  proving  that  the  estate  was 
not  so  managed,  thelandlordwill  prove  that  it  was  treated  con- 
trary to  good  husbandry  and  the  custom  of  the  country  (s). 
The  fact  that  a  tenant  has  half  his  farm  under  tillage  at 
the  same  time,  while  no  other  farmer  in  the  neighbourhood 
tills  more  than  a  third,  is  clear  proof  of  mismanagement 
contrary  to  the  custom  of  the  country  in  good  husbandry  (t). 
Out  of  the  bare  relation  of  landlord  and  tenant,  no  obliga- 
tion arises  to  make  a  certain  quantity  of  fallow,  and  to 
spread  a  certain  quantity  of  manure  every  year  thereon  (u). 

The  tenant  must  not  carry  dung  and  compost  off  the  As  to  expen- 
demised  premises  (x),  or  remove  anything  except  according  pr0^Ce  on 
to  the  custom  of  the  country  (y) .     It  has  been  laid  down  as  premises, 
a  general  rule  that  he  is  bound  to  consume  the  produce  on 
the  demised  premises  (z) — that  is,  such  produce  as  would  be 
consumed  thereon  if  the  farm  were  treated  in  a  husbandlike 
manner ;  and  it  has  been  said  that  the  tenant  may  carry 

(q)  Per  Gibbs,  C.J.,  in  Broun  v.  Crump,  1815,  1  Marsh.  567  ;  Powley 

v.  Walker,  1793,  5  T.  R.  373.     Judgment  in  Onslow  v. ,  1809,  16 

Ves.  173  ;  Hallifax  v.  Chambers,  1839,  4  M.  &  W.  662. 

(/•)  Per  Lord  *Ellenborou<di,  C.J.,  in  Legh  v.  Hewitt,  1803,  4  East, 
pp.  159,  160. 

(s)  Judgment  of  Lawrence,  J.,  in  Le<jh  v.  Hewitt,  4  East,  p.  161. 

(t)  Legh  v.  Hewitt,  4  East,  154,  160. 

(h)  Brown  v.  Crump,  1815,  1  Marsh.  567.  See  judgment  in  Granger 
v.  Collins,  1840,  6  M.  &  W.  at  p.  461. 

(as)  Powley  v.  Walker,  1793,  5  T.  R.  373  ;  Gough  v.  Howard,  1801, 
Peake,  Add.  Cas.  197.  (y)  Onslow  v. ,  1809,  16  Ves.  173. 

(;.)  Brown  v.  Crump,  1815,  1  Marsh,  at  p.  569. 
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hay  and  straw  off  the  premses,  if  the  practice  is  not 
contrary  to  the  custom  of  the  country,  or  prohibited  by  the 
lease  or  agreement  under  which  he  holds  (a).  The  custom 
of  the  country  relating  to  cultivation  will  be  excluded  by  an 
express  or  implied  agreement  inconsistent  with  it  (b).  An 
injunction  will  be  granted  to  restrain  any  improper  removal 
of  produce  (c) . 

A  general  restriction  upon  selling  certain  crops  under  an 

56  Geo.  3,        execution  is  imposed  by  the  Sale  of    Farming  Stock  Act, 

c  50,s.7.         1816:— 

Sheriff  not  to  No  sheriff  shall,  by  virtue  of  any  process  whatsoever,  sell 
sell  clover,  &c.  or  cjiSp0se  0f  anv  clover,  rye-grass,  or  any  artificial  grass 
com.  whatsoever,  which  shall  be  newly  sown,   and  be  growing 

Custom.  under  any  crop  of  standing  corn. 

The  rule  that  the  customs  of  the  country  are  incorporated 
in  a  lease,  save  in  so  far  as  they  are  expressly  or  impliedly 
excluded,  is  well  established  (cZ).  The  relations  between 
landlord  and  tenant  have  long  been  regulated  upon  the 
supposition  that  all  customary  obligations  not  altered  by  the 
contract  are  to  remain  in  force  (e).  A  custom  which  is  at 
variance  with  the  common  law  can  only  be  established  by 
proof  of  immemorial  user  (/)  ;  but  this  rule  does  not  apply 
to  a  custom  not  touching  the  common  law,  and  an  agricul- 
tural custom  is  good  provided  it  is  reasonable  (g),  and  has 
existed  for  a  sufficient  length  of  time — forty  or  fifty  years — 
to  be  well  established  (//).  Since  a  custom  is  local  law,  it 
cannot,  it  has  been  said,  be  got  rid  of  except  by  statute, 
though  long-continued  non-user  is  strong  evidence  of  the 
custom  never  having  existed  (i).     But  this  rule  only  applies 

(a)  Gough  v.  Howard,  1801.  Peake,  Add.  Gas.  197. 

(6)  Huttonx.  Warren,  1836,  1  M.  &  W.  466.  See  Webb  v.  Plummer, 
1819,  2  B.  &  A.  746  ;  Roberts  v.  Barker,  1833,  1  Cr.  &  M.  808  ;  Clarke 
v.  Boystone,  1845,  13  M.  &  W.  752  ;  Greenslade  v.  Tetpscott,  1834, 
1  C.  M.  &  R.  55.     Infra,  p.  500. 

(c)  Onslow  v. ,  1809,  16  Yes.  173.     See  Walton  v.  Johnson,\848, 

15  Sim.  352,  where  land  had  been  let  by  a  receiver  appointed  by  the 
Court. 

(d)  See  Wigglesworth  v.  Dallison,  1779,  1  Dougl.  201  ;  1  Sm.  L.  C. 
10th  ed.  p.  528,  and  notes. 

(e)  See  judgment  in  Hutton  v.  Warren,  1836,  1  M.  &  W.  p.  475. 

(/)  Litt.  s.  170  ;  Dashwood  v.  Magniac,  1891,3  Ch.  306,  p.  370,  per 
Kay,  L.J.  (g)  See  Tyson  v.  Smith,  1838,  9  A.  &  E.  406. 

(h)  Tucker  v.  Linger,  1883,  8  A.  C.  508. 
(i)  Hammerton  v.  Honey,  1876,  24  W.  R.  603. 
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to  custom  established  by  immemorial  usage.  The  usage 
of  a  particular  estate,  or  of  the  property  of  a  particular 
individual,  however  extensive,  has  not  the  force  of  a  custom, 
for  the  tenant  may  not  be  aware  of  it  (k).  Where  a  custom 
is  proved  to  exist,  it  is  applicable  to  all  tenancies  in  what- 
ever way  created,  whether  verbal  or  in  writing,  unless 
expressly  or  impliedly  excluded  by  the  terms  of  the 
agreement  (I). 

Where  a  farm  was  let  with  a  reservation  of  mines  and 
minerals  and  of  quarries,  a  custom  allowing  the  tenant  to 
sell  flints  thrown  up  in  the  regular  course  of  husbandry  was 
held  to  be  reasonable  (ra). 

(2)  Where  there  is  an  Express  Agreement. 

Covenant  not  to  sou-  land  with  wheat  more  than  once  in  Construction 
-•  -,7  .7  ,  /.  7  •     j    of  agreements 

Jour  years,  nor  with  more  than  two  crops  oj  any  kind  reiatin"-  to 

of  grain  whatsoever  during  tlie  same  period  of  four  course  of 


years.  Applies  to  any  four  years  of  the  term,  how- 
ever taken,  and  not  to  each  successive  four  years 
from  the  commencement  (ri). 

Covenant  to  cultivate,  on  the  four-course  system,  according 
to  the  custom  of  the  country.  Means  only  so  far  as 
is  universally  obligatory  by  the  custom  of  the 
country  (o).  A  jury  may  find  that  the  tenant 
ploughed  as  much  as  he  was  bound  to  do  by  the 
custom  (o). 

Agreement  to  manage  and  quit  jiremiscs  agreeably  to  the 
manner  in  which  the  same  have  been  managed  and 
quitted  by  the  former  tenants.  A  tenant,  without 
notice,  is  not  bound  by  the  terms  upon  which  the 
former  tenants  held.  The  only  rule  by  which, 
according  to  the  agreement,  he  is  to  be  guided,  is 
the  condition  of  the  estate  and  the  mode  in  which  it 
was  managed  at  the  time  of  his  taking  possession  ( p). 

(k)  Womersley  v.  Dally,  1857,  26  L.  J.  Ex.  219. 

(I)   Wilhins  v.  Wood,  1848,  17  L.  J.  Q.  B.  319. 

(m)  Tucker  v.  Linger,  1S83,  8  A.  C.  508. 

(n)  Fleming  v.  Snook,  1842,  5  Beav.  250. 

(o)  Newson  v.  Smythies,  1859,  1  F.  &  F.  477,  479.  As  to  the  meaning 
of  a  covenant  to  farm  on  the  four-course  system,  see  Rankin  v.  Lay, 
1860,  2  D.  F.  &  J.  65. 

(p)  Liebenrood  v.  Vines,  1815,  1  Mer.  15,  18.  See  Hood  v.  Kendall, 
1855,  17  C.  B.  260. 


husbandry. 
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Construction 
of  agreements 
relating  to 
hay  and 
straw. 


Covenant  to  manage  pasture  in  a  husbandlike  manner. 
Is  equivalent  to  a  covenant  not  to  convert  it  into 
arable  land  (q) . 

Covenant  to  cultivate  and  manage  a  farm,  and,  every  part 
thereof,  in  a  good,  proper  and  husbandlike  manner, 
according  to  the  best  rules  of  husbandry  practised  in 
the  neighbourhood.  Is  not  broken  by  the  conversion 
of  the  farm  into  market  gardens,  the  farm  being  near 
London,  and  it  being  proved  that  other  farms  in  the 
neighbourhood  had  been  so  converted,  that  being 
found  to  be  the  most  profitable  form  of  cultivation  (r). 

Covenant,  in  a  lease  empowering  the  lessee  to  build,  to 
cultivate  the  part  of  the  demised  lands  on  which  no 
buildings  should  be  erected,  in  a  husbandlike  manner. 
Applies  to  land  on  which  buildings  have  been  erected 
and  subsequently  pulled  down  (s) . 

Covenant  to  permit  the  landlord  in  the  last  year  of  the 
term  to  sow  clove)-  among  the  tenant's  barley.  The 
landlord  must  use  due  diligence  to  ascertain  for 
himself  when  the  tenant  sows  his  barley  (t). 

Covenant  at  tlie  end  of  the  lease  to  leave  the  turnip  or 
fallow  breaks  once  ploughed  for  the  incoming  tenant. 
The  words  "  turnip  or  fallow  breaks  "  mean  the  land 
which  would,  in  the  natural  course  of  good  husbandry, 
be  ploughed  and  left  fallow  for  the  purpose  of  being 
planted  with  turnips  (u). 

Covenant  not  to  remove  from  the  farm,  during  the  last  year 
of  the  term,  any  of  the  hay,  dc,  which,  shall  grow  on 
the  farm.  The  lessee  is  prohibited  from  removing 
hay,  &c,  which  is  on  the  farm  in  the  last  year  of 
the  term,  at  whatever  time  during  the  term  it  may 
have  grown  (x) . 

Ageeement  that  tenant  shall  not  sell  any  straw  or  manure 
grown  or  produced  on  the  farm  without  the  licence  of 
the  landlord,   under  certain  penalties,  recoverable  as 


(q)  Per  Lord  Eldon,  in  Drury  v.  Molins,  1801,  6  Ves.  328. 

(r)  Meux  v.  Gobley,  1892,  2  Ch.  253. 

(s)  Hills  v.  Rowland,  1853,  4  D.  M.  &  G.  430. 

(t)  Hughes  v.  Richman,  1774,  Cowp.  125. 

(it)  Hunter  v.  Miller,  1863,  9  L.  T.  159. 

(.<•)  Gale  v.  Bates,  1864,  3  H.  &  C.  84. 
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additional  rent.    Extends  to  straw  sold  by  the  tenant 
after  the  determination  of  the  tenancy  (y) . 

Agreement  that  tenant  shall  consume  the  hay  on  the 
premises,  or  for  every  load  of  hay  removed  shall  bring 
two  loads  of  manure.  The  bringing  on  the  manure 
is  not  a  condition  precedent  to  the  carrying  off  the 
hay  as  between  the  landlord  and  tenant,  but  after 
the  tenant  has  quitted  possession  of  the  premises 
the  succeeding  tenant  may  refuse  to  permit  the  hay 
to  be  removed  until  the  manure  is  brought  on  (z) . 

Agreement  that  "value  "  of  straw  or  hay  sold  off  is  to  be 
returned  in  manure  on  the  land.  The  Court  of 
Exchequer  was  equally  divided  upon  the  question 
whether  the  market  value  of  the  straw  is  to  be 
returned  in  manure,  or  so  much  manure  only  is  to 
be  spent  upon  the  land  as  the  hay  or  straw  would 
have  produced  (a). 

Agreement  that  tenant  shall  he  paid  "  a  fair  price"  for 
straw  left  on  the  premises  at  the  end  of  his  tenancy,  not 
containing  any  stipulation  as  to  payment  for  manure. 
The  tenant  is  to  be  paid  for  the  straw  at  a  fodder 
price  only — i.e.  one-half  the  market  price  (&). 

Agreement  by  tenant  to  pay  an  additional  rent  for  every 
ton  of  hay,  dec,  sold  off  or  removed  from  the  premises. 
Hay  of  very  bad  quality  and  unfit  to  be  eaten  by 
cattle  is  within  the  meaning  of  this  agreement  (c). 

Covenant  that  lessee  shall  not  sell  or  carry  away  from  the 
demised  premises  any  hay,  straw  or  manure  grown  or 
produced  thereon  without  the  consent  of  the  lessor, 
under  the  increased  rent  of  10Z.  for  every  ton  so  sold 
or  carried  away,  but  that  the  lessee  will  consume  the 
hay  and  straw  by  his  cattle.     The  lessee  is  entitled  to 

(y)  Masseij  v.  Goodall,  1851,  17  Q.  B.  310. 

(2)  Smith  v.  Chance,  1819,  2  B.  &  A.  753,  755.  And  as  to  covenants 
of  this  nature,  see  Richards  v.  Bluch,  1848,  6  C.  B.  437  ;  and  as  to  the 
prolongation  of  the  term  for  the  purpose  of  the  covenant,  see  E.  of 
St.  Germains  v.  Willan,  1823,  2  B.  &  C.  216. 

(a)  Loivndesv.  Fountain,  1857,  11  Ex.  487.  The  opinion  of  Parke,  B., 
was  in  favour  of  the  latter  construction. 

(b)  Clarke  v.  IVestrope,  1856,  18  C.  B.  765.  As  to  the  meaning  of  a 
"  fair  valuation,"  see  Cumberland  v.  Boioes,  1854,  15  C.  B.  348. 

(c)  Fielden  v.  Tattersall,  1863,  7  L.  T.  718. 
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Construction 
of  agreements 
relating  to 
manure. 


Injunction. 


-ions  in 
case  of 
execution,  kc. 


56  Geo.  3, 
■c.  50.  s.  1. 


sell  the  hay  and  straw  on  payment  of  the  increased 
rent  (d) . 

Condition  not  to  sell  or  convey  away  any  dung,  <£c.,from 
a  farm.  Extends  to  manure  made  on  the  farm  by- 
cows  sold  by  the  tenant  and  provided  with  provender 
by  the  buyer  (e). 

Covenant  to  manure  land  icitJi  two  sets  of  muck  within  the 
space  of  six  of  the  last  years  of  the  term,  the  last  set  of 
muck  to  he  laid  upon  the  premises  within  three  years 
of  the  expiration  of  the  term.  The  tenant  may  lay  on 
both  sets  of  muck  within  the  three  last  years  of  the 
term  (/). 

A  covenant  to  keep  land  in  good  husbandlike  condition 
will  not  be  enforced  by  mandatory  injunction  (//)  ;  nor  will 
a  covenant  to  repair  hedges  and  fences  and  buildings  (h), 
or  that  the  tenant  will  at  ail  times  during  the  term  keep  on 
the  farm  a  proper  and  sufficient  stock'of  sheep,  horses  and 
cattle  (i).  Such  an  injunction  would  involve  a  superinten- 
dence of  the  management  of  agricultural  land,  such  as  the 
Court  will  not  undertake  (0.  But  an  injunction  will  be 
granted  against  a  specific  act  in  violation  of  a  covenant,  as 
the  breaking  up  of  meadow  land  (ft),  or  removing  produce 
which  should  be  consumed  on  the  land  (/). 

Where  a  tenant  is  under  obligation,  either  by  custom  or 
by  express  agreement,  not  to  sell  produce  off  the  land,  the 
Sale  of  Farming  Stock  Act,  1816,  provides  that  a  sale  of  pro- 
duce under  an  execution  against  the  tenant  can  only  be  made 
to  a  purchaser  who  undertakes  to  observe  this  obligation  : — 

No  sheriff  shall,  by  virtue  of  any  process  of  any  court  of 
law  (except  process  at  the  suit  of  the  Crown  (m)),  carry  off, 
or  sell  or  dispose  of  for  the  purpose  of  being  carried  off, 
from  any  lands  let  to  farm,  straw,  chaff,  colder,  turnips,  or 
manure  in  any  case  ;  nor  hay,  grass  or  grasses,  nor  tares  or 

(rf)  Legh  v.  LiUie,  1560.  6  H.  &  X.  165. 

(«)  Hindle  v.  Pollitt,  1840,  6  M.  &  W.  529. 

(/)  PovmaU  v.  Moores,  1822,  5  B.  &  A.  416,  418. 

(g)  Musgrave  v.  Horner.  1875,  31  L.  T.  632. 

(h)  Rayner  v.  Stone,  1762.  2  Eden,  125. 

(i)  Phipps  v.  Jackson,  1887,  56  L.  J.  Ch.  550. 

(/;)  Lord  Grey  de  Wilton  v.  Saxon,  1801, 6  Ves.  106. 

v.  Duckers,  1873,  27  L.  T.  816.     See  Phipps  v.  Jackson,  supra, 
per  Stirling,  J.  (m)  Rex  v.  Osbourne,  1818,  6  Price,  94. 
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vetches,  nor  any  roots  or  vegetables,  being  produce  of  such 
lands,  in  any  case  where,  according  to  any  covenant  or 
written  agreement,  such  hay,  &c,  ought  not  to  he  taken  off 
such  lands,  or  which,  by  the  tenor  or  effect  of  such  cove- 
nants or  agreements,  ought  to  be  used  or  expended  thereon, 
and  of  which  covenants  or  agreements  such  sheriff  shall 
have  received  a  written  notice  before  he  shall  have  proceeded 
to  sale. 

The  tenant  against  whose  goods  any  process  shall  issue, 
shall,  on  having  knowledge  of  such  process,  give  a  written 
notice  to  the  sheriff  or  other  officer  executing  the  same  of 
such  covenants  or  agreements,  and  of  the  name  and  resi- 
dence of  the  landlord ;  and  such  sheriff  or  other  officer 
shall  forthwith  send  a  notice  by  post  to  the  landlord  (as  to 
whose  name  and  residence  he  is  to  make  due  inquiry  before 
any  sale  of  any  crops  (sect.  5)),  and  also  to  the  known 
steward  or  agent  of  such  landlord,  stating  the  fact  of  posses- 
sion having  been  taken  of  any  produce  hereinbefore  men- 
tioned ;  and  such  sheriff  or  other  officer  shall,  in  the  absence 
or  silence  of  such  landlord  or  his  agent,  delay  the  sale  of 
such  produce  until  the  latest  day  he  lawfully  can  appoint. 

Such  sheriff  may  dispose  of  any  produce  hereinbefore 
mentioned  to  any  person  who  shall  agree  in  writing,  in 
cases  where  no  covenant  or  written  agreement  shall  be 
shown,  to  use  and  expend  the  same  on  such  lands  in  such 
manner  as  shall  accord  with  the  custom  of  the  country ; 
and  in  cases  where  any  covenant  or  written  agreement  shall 
be  shown,  according  to  such  covenant  or  written  agreement ; 
and  after  such  sale  it  shall  be  lawful  for  such  person  to  use 
all  such  necessary  barns,  buildings,  yards  and  fields  for  the 
purposes  of  consuming  such  produce,  as  such  sheriff  shall 
assign  and  such  tenant  would  have  been  entitled  to  for  the 
like  purpose. 

No  assignee  of  any  bankrupt,  nor  any  assignee  under  any 
bill  of  sale,  nor  any  purchaser  of  the  goods  or  crop  of  any 
person  employed  in  husbandry  on  any  lands  let  to  farm, 
shall  take,  use  or  dispose  of  any  hay  or  other  produce,  or 
any  manure  or  other  dressings  intended  for  such  lands  and 
being  thereon,  in  any  other  manner  than  such  bankrupt  or 
other  person  so  employed  in  husbandry  ought  to  have 
taken,  used  or  disposed  of  the  same. 


Sheriff  not  to 
sell  off  straw, 
&c.  in  any 
case,  or  hay, 
&c.  contrary 
to  covenants. 


Sect.  2. 
Tenant  to  give 
notice  of 
covenants  to 
sheriff. 

Sheriff  to  give 
notice  of 
seizure  to 
landlord. 


Sect.  3. 

Sheriff  may 
dispose  of 
produce  to 
person  agree- 
ing to  expend 
it  on  land. 


Sect.  11. 

Assignee  not 
to  use  produce 
in  any  other 

manner  than 
tenant  might 
have  done. 
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This  last  section  applies  to  an  ordinary  sale  by  the  tenant 
himself  (ri),  but  not  to  a  sale  by  the  landlord  under  a  dis- 
tress (o) ;  and  it  applies  to  a  sale  by  a  trustee  in  bankruptcy 
or  liquidation  under  the  modern  bankruptcy  Acts  (%)), 
notwithstanding  disclaimer  of  the  lease  (q). 


Obligation 
of  tenants  for 
years. 


Obligation  of 
tenants  from 
year  to  year 
or  at  will. 


Obligation 
as  between 
adjoining 
owners. 
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(1)  Liability  to  Repair. 

It  is  so  notoriously  the  duty  of  the  actual  occupier  of 
lands  to  repair  the  fences,  and  so  little  the  duty  of  the 
landlord,  who  is  not  in  possession,  that,  without  any  agree- 
ment to  that  effect,  the  landlord  may  maintain  an  action 
against  his  tenant  for  not  so  doing,  upon  the  ground  of 
the  injury  done  to  the  inheritance  (r)  ;  and  the  tenant,  on 
the  other  hand,  may  take  sufficient  wood  for  the  purpose 
of  repair  (s).  It  would  seem,  however,  that  a  tenant  at  will 
or  from  year  to  year,  since  he  is  not  liable  for  mere  per- 
missive waste,  is  not  bound  to  make  good  the  decay  of  the 
fences  (t). 

Where  a  lessee  of  a  brickfield  caused  the  fall  of  one  of 
the  fences  bounding  the  field  by  excavating  clay  from  under 
it,  contrary  to  the  covenants  in  his  lease,  the  Court 
granted  a  mandatory  injunction  to  compel  its  restoration («)• 

The  general  rule  of  law  is,  that  a  man  is  only  bound  to 
take  care  that  his  cattle  do  not  wander  from  his  own  land 
and  trespass  upon  the  lands  of  others.  Hence,  where  two 
persons  have  adjoining  fields,  and  there  is  no  hedge  between 
them,  each  must  take  care  that  his  beasts  do  not  trespass 


(«)   JFilmot  v.  Rose,  1854,  3  E.  &  B.  563. 

(o)  Hawkins  v.  Walrond,  1876,  1  C.  P.  D.  280. 

(p)  Lyhbe  v.  Hart,  1883,  29  C.  D.  8. 

(q)  Lyhbe  v.  Hart,  supra.  See  Schofield  v.  Hinchs,  1888,  58  L.  J.  Q.  B. 
147. 

(r)  Judgment  of  Lord  Kenyon,  C.J.,  in  Cheetham  v.  Hampson,  1791, 
4  T.  B.  at  p.  319.     See  Whitfield  v.  Weedon,  1771,  2  Chit.  685. 

(s)  Co.  Litt.  53  b.  (t)  Sivpra,  p.  328. 

(u)  Newton  v.  Nock,  1880,  43  L.  T.  197. 
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upon  his  neighbour's  land  (r).  But  there  is  in  general 
no  liability  to  fence  as  between  the  owners  of  adjoining 
property.  Such  an  obligation  must  be  created  in  some 
definite  way,  as  b}^  prescription,  or  by  contract,  or  by 
statute  (y) .  The  last  case  frequently  occurs  upon  the 
inclosure  of  commons.  It  follows  that  there  is  no  implied 
obligation  on  the  part  of  a  lessor  to  keep  up  the  fences  of 
closes  which  he  retains  in  his  own  hands,  and  which  abut 
upon  land  demised  to  a  tenant,  so  as  to  prevent  the 
tenant's  cattle  from  straying  on  to  them  (s).  It  follows, 
also,  that  a  man  is  under  no  legal  obligation  to  keep  up 
fences  between  adjoining  closes  of  which  he  is  owner ;  and 
even  where  adjoining  lands,  which  have  once  belonged  to 
different  persons,  one  of  whom  was  bound  to  repair  the 
fences  between  the  two,  afterwards  become  the  property  of 
the  same  person,  the  pre-existing  obligation  to  repair  the 
fences  is  destroyed  by  unity  of  ownership.  And  where  the 
person  who  has  so  become  the  owner  of  the  entirety  after- 
wards parts  with  one  of  the  two  closes,  the  obligation  to 
repair  the  fences  will  not  revive,  unless  express  words  are 
introduced  into  the  conveyance  for  that  purpose  (a). 

(2)  Liability  to  keep  up  Boundaries. 

Among  other  obligations  resulting  from  the  relation  of  Obligation  of 
landlord  and  tenant,  a  tenant  contracts  an  obligation  to  keep^ip*0 
keep  his  landlord's  property  distinct  from  his  own  property  boundaries, 
during  the  term,  and  at  the  end  of  the  term  to  leave  it 
clearly  distinct,  and  not  in  any  way  confounded  with  his 
own.     If  he  has  put  his  landlord's  property  and  his  own 
together,  for  his  own  convenience,  in  order  to  make  the 
most  of  it  during  his  tenancy,  he  is  bound  at  the  end  of 
the   term   to   render  up  specifically  the  landlord's   land ; 
and  if  the  tenant  has  so  confounded  the  boundaries  that 
the   landlord's   land   cannot    be    ascertained,    a   court   of 
equity  will  inquire  what  was  the  value  of  the  landlord's 

(x)  2  Rol.  Abr.  565,  pi.  7.     See  Churchill  v.  Evans,  1809,  1  Taunt.  529. 

(y)  Erskine  v.  Adeane,  1873,  8  Ch.  756.  As  to  proof  of  obligation  to 
repair,  see  Boyle  v.  Tamlyn,  1827,  6  B.  &  C.  329  ;  Barber  v.  TFhiteley, 
1865,  34  L.  J.  Q.  B.  212. 

(z)  Erskine  v.  Adeane,  1873,  8  Ch.  756. 

(a)  Per  Bayley,  J.,  in  Boyle  v.  Tamlyn,  1827,  6  B.  &  C.  at  p.  337. 
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estate,  valued  fairly,   but  to  the    utmost,  as   against  the 
tenant  (1>). 

Where  the  tenant  is  the  owner  of  land  immediately 
adjoining  the  demised  land,  it  is  his  duty,  not  merely  to 
leave  the  boundary  distinct  at  the  end  of  the  term,  but  to 
keep  it  distinct  during  the  term ;  and  the  Court  has 
jurisdiction  during  the  term  to  ascertain  the  boundary  if 
it  has  been  confused  (c). 

(3)  Ownership  of  Fences,  &c. 

There  is  no  rule  as  to  a  certain  width  which  the  owner 
of  a  ditch  is  entitled  to  have.  No  man  making  a  ditch  can 
cut  into  his  neighbour's  soil ;  but  usually  he  cuts  it  to  the 
very  extremity  of  his  own  land.  He  is,  of  course,  bound 
to  throw  the  soil  which  he  digs  out  upon  his  own  land,  and 
often  he  plants  a  hedge  on  the  top  of  it.  If  he  afterwards 
cuts  beyond  the  edge  of  the  ditch,  which  is  the  extremity 
of  his  land,  he  cuts  into  his  neighbour's  soil,  and  is  a 
General  pre-  trespasser  (d).  Hence,  where  two  adjacent  fields  are 
separated  by  a  hedge  and  a  ditch,  the  hedge  prima  facie 
belongs  to  the  owner  of  the  field  in  which  the  ditch  is 
not(e).  If  there  are  two  ditches,  one  on  each  side  of  the 
hedge,  the  ownership  of  the  hedge  must  be  proved  by 
showing  acts  of  ownership  (c). 

The  common  use  of  a  wall  separating  adjoining  lands 
belonging  to  different  owners,  is  presumptive  evidence  that 
the  wall  belongs  to  the  owners  of  those  adjoining  lands  as 
tenants  in  common ;  for  the  law  will  presume  that  the 
acts  of  enjoyment  were  lawful  (/). 

(b)  Judgment  of  Lord  Eldon  in  Att.-Gen.  v.  Fullerton,  1813,  2  V.  &  B. 
at  p.  264.  See  Att.-Gen.  v.  Stephens,  1855,  6  D.  M.  &  G.  Ill,  p.  133; 
Aston  v.  Exeter,  1801,  6  Ves.  p.  293.  As  to  ascertainment  of  boundaries 
where  there  is  a  rent-charge  issuing  out  of  lands,  see  Searle  v.  Cooke,  1889, 
43  C.  D.  519. 

(c)  Spike  v.  Harding,  1878,  7  C.  D.  871. 

(d)  Per  Lawrence,  J.,  in  Vowles  v.  Miller,  1810,  3  Taunt,  at  p.  138. 

(e)  Per  Bavley,  J.,  in  Guv  v.  West,  1808,  cited  2  Selvv.  N.  P.  1244. 
See  Noye  v.  Reed,  1827,  1  Man.  &  By.  63. 

(/)  C'ubitt  v.  Porter,  1828,  8  B.  &  C.  257,  259,  note  (6),  266.  See 
Mutts  v.  Hawkins,  1813,  5  Taunt.  20. 
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(1)  Where  there  is  no  Express  Agreement. 

The  general  property  in  timber-trees  is  in  the  land- 
lord {(j) .  Oak,  ash  and  elm,  which  are  timber-trees  every- 
where by  the  general  rule  of  the  realm,  become  timber  at 
twenty  years'  growth  (h).  By  the  custom  of  the  country, 
in  some  places,  trees  are  considered  as  timber  which, 
generally  speaking,  are  not  so  (/).  When  a  particular  kind 
of  wood  is  admitted  to  be  timber  by  the  custom  of  the 
country,  the  rule  of  law  applicable  to  timber-trees  in 
general  attaches  upon  it,  so  as  to  give  it  the  properties  and 
privileges  of  timber  at  twenty  years'  growth  (k). 

The  landlord  of  a  tenant  from  year  to  year,  although 
there  is  no  reservation  of  the  timber  on  the  premises,  may 
bring  an  action  of  trespass  against  a  third  person  for 
carrying  it  away  after  it  has  been  cut  down  (I).  Where  a 
tree  grows  near  the  land  of  two  persons,  so  that  the  roots 
derive  nourishment  from  the  soil  of  both,  the  property  in 
the  tree  is  to  be  ascertained  by  showing  where  it  was  first 
sown  or  planted  (m). 

The  property  in  bushes  is  in  the  tenant,  but  if  he 
exceeds  his  right,  as  by  grubbing  up  or  destroying  fences, 
he  may  be  liable  to  an  action  of  waste  (w).  Every  tenant, 
except  a  tenant  at  will,  may  take  sufficient  wood  to  repair 


Property  in 

trees  as  be- 
tween laud- 
Ion  1  and 
tenant. 


Property  in 
trees  as  be- 
tween land- 
Inn  1  and  third 
person. 


Property  in 
bushes. 


Estovers. 


(g)  Berriman  v.  Peacock,  1832,  9  Bing.  384,  387. 

(h)  Judgment  of  Lord  Ellenborough,  C.J.,  in  Aubrey  v.  Fisher,  1809, 
10  East,  at  p.  455  ;  Co.  Litt.  53  a  ;  Dunn  v.  Bryan,  1872,  Ir.  R.  7  Eq. 
143.     See  Whibty  v.  Dillon,  1860,  2  F.  &  F.  67. 

(i)  See  Chandos  v.  Talbot,  1731,  2  P.  W.  at  p.  606  ;  Aubrey  v.  Fisher, 
1809,  10  East,  446  ;  Honywood  v.  Honywood,  1874,  18  Eq.  306,  309  ; 
Dashwood  v.  Magniac,  1891,  3  Ch.  306  ;  Co.  Litt.  53  a. 

(£•)  Aubrey  v.  Fisher,  supra. 

(I)  Ward'v.  Andrews,  1772,  2  Chit.  636. 

(m)  Holder  v.  Coates,  1827,  M.  &  M.  112. 

(n)  Berriman  v  Peacock,  1832,  9  Bing.  384,  387. 
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Windfalls. 


the  -walls,  pales,  fences,  hedges  and  ditches  as  he  found 
them ;  but  he  cannot  make  new  fences,  &c.  He  may  also 
take  wood  to  burn  in  the  house,  or  for  repairing  the  house, 
and  for  making  and  repairing  implements  of  husbandry  (o)  ; 
but  not  for  sale  (p).  If  he  cuts  down  growing  wood  to 
burn  when  he  has  a  sufficient  quantity  of  dead  wood,  he 
will  be  guilty  of  waste  (o).  In  felling  timber  for  repairs, 
he  is  bound  to  confine  himself  to  such  trees  as  are  adapted 
for  that  purpose,  and  to  employ  them  accordingly  (q). 

By  custom  the  landlord  may  be  entitled  to  ash-poles  or 
shoots  growing  from  old  stools,  and  fit  for  cutting  every 
seventeen  or  eighteen  years  (r) . 

Windfalls  of  decayed  timber-trees  belong  to  the  tenant 
for  life  or  years,  and  windfalls  of  trees  which  are  not 
timber  may,  in  the  absence  of  express  exception,  be  claimed 
by  him  (s) ;  and  it  is  the  same  if  such  trees  are  cut  down 
by  the  lessor  (t).  But  windfalls  of  sound  timber-trees,  as 
between  lessee  and  lessor,  belong  to  the  lessor  (s). 


Construction 
of  agreements 
relating  to 
trees. 


(2)  Where  there  is  an  Express  Agreement. 

Covenant  in  a  lease  of  a  farm  and  quarries  of  stone 
thereon,  with  liberty  to  work  the  quarries,  and  con- 
taining  an  exception  of  trees,  not  to  commit  waste  by 
cutting  down  timber-trees,  saplings,  or  any  other  icood 
or  underwood.  Cutting  down  wood  and  underwood 
necessary  to  be  cut  down  in  order  to  work  a  quarry 
on  the  demised  premises  is  not  a  breach  of  the 
covenant  (u). 

Covenant  that  tenant  shall  not  during  the  term  cut  down 
any  of  the  coppice  of  less  than  ten  years'  growth  or  at 
any  unseasonable  time  of  the  year.  At  the  end  of  the 
term  the  landlord  agrees  to  pay  to  the  tenant  the  value 
of  all  such  growth  of  coppice  and  underwood  as  shall 
be  then  standing  and  growing.  The  landlord  is 
bound  to   pay  the  tenant  for  the  value  of   all  the 

(o)  Co.  Litt.  53  b. 

(p)  Co.  Litt.  53  b.     See  Courtown  v.  Ward,  1802,  1  Sch.  &  Lef.  8. 

(q)  Simmons  v.  Norton,  1831,  7  Bing.  640,  649. 

(r)  Lord  Hood  v.  Kendall,  1855,  17  C.  B.  260. 

(s)  Craig  on  Trees,  123.     See  Herlakendm's  Case,  1589,  4  Rep.  62  a. 

\t)  Channon  v.  Patch,  1826,  5  B.  &  C.  897. 

(u)  Doe  v.  Price,  1849,  8  C.  B.  894. 
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coppice  of  less  than  ten  years'  growth  left  standing 
on  the  demised  premises  at  the  end  of  the  term, 
though  no  special  consideration  appears  on  the  face 
of  the  deed  for  the  landlord's  agreeing  to  make  a 
compensation  to  the  tenant  for  the  value  of  the  part 
of  the  coppice  which  the  tenant  was  not  entitled  to 
cut  (x). 

Covenant  to  deliver  timber  growing  on  the  premises  sufficient 
for  the  repairs  thereof.  The  timber  must  be  sufficient 
in  quality  as  well  as  quantity  (y). 

Covenant  to  deliver  up  at  the  end  of  the  term  all  the  trees 
standing  in  the  orchard  at  the  time  of  the  demise, 
"reasonable  use  and  wear  only  excepted."  If  the 
trees  in  the  orchard  are  too  crowded,  the  removal 
of  such  as  are  past  bearing  must  be  considered  as  a 
reasonable  use  of  the  orchard  and  trees  (z). 

Covenant  not  to  fell,  stub  up,  lop,  or  top  timber-trees 
excepted  out  of  the  demise.  The  executor  of  the 
lessor  is  entitled  to  sue  for  a  breach  of  this  covenant 
committed  in  the  lifetime  of  the  testator  (a) . 

Covenant  not  to  remove  or  grub  up  or  destroy  trees. 
Eemoving  trees  from  one  part  of  the  premises  to 
another,  or  taking  away  trees,  though  the  lessee 
plants  a  greater  quantity  than  he  takes  away  (those 
taken  away  not  being  dead),  will  constitute  breaches 
of  this  covenant  {b) . 

SECT.  VIII.—  INSUKANCE. 
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Under  &  general  covenant  to  insure  and  keep  insured  (bb)  the   Construction 
demised   premises,    the   lessee   must    keep   them    insured  COvenant  to 

insure  and 

(as)  Love  v.  Pares,  1810,  13  East,  80.  keep  insured. 

(y)  Snell  v.  Snell,  1825,  4  B.  &  C.  741,  749. 

(z)  Doe  v.  Crouch,  1810,  2  Camp.  449,  450. 

(a)  Raymond  v.  Fitch,  1835,  2  Cr.  M.  &  R.  588.  As  to  the  construction 
of  exceptions  of  timber,  see  supra,  p.  137. 

(//)  Doe  v.  Bird,  1833,  6  C.  &  P.  195. 

(bb)  Where  the  lessor  has  contracted  to  purchase  the  lease,  the  lessee 
remains  liable  on  this  covenant  till  completion ;  Newman  v.  Ma.avell, 
1899,  80  L.  T.  681  (and  see  this  case  as  to  the  damages  recoverable). 
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Construction 
of  covenants 
to  insure  in 
names  of 
specified 
persons. 


during  the  whole  term  (c)  ;  the  covenant  is  broken  if  they 
are  uninsured  at  any  time  (d) ,  although  no  inconvenience 
or  loss  may  be  occasioned  to  the  landlord  (e).  The  insurance 
must  be  made  within  a  reasonable  time  after  the  execution 
of  the  lease,  and  if  any  delay  occurs,  the  onus  of  showing 
that  such  delay  is  reasonable  will  rest  on  the  tenant  (/). 
But  if  the  premises  remain  uninsured  for  a  short  time,  the 
lessor  cannot  recover  for  a  forfeiture  for  breach  of  covenant 
if  by  his  conduct  he  has  led  the  lessee  to  believe  that  the 
premises  were  properly  insured  by  himself  iff). 

The  insurance  must  extend  to  the  whole  of  the  premises 
specified  in  the  covenant,  since  a  breach  will  be  committed 
if  any  portion  remains  uninsured  (r/).  Though  no  fire 
occurred  during  the  period  for  which  premises  remained 
uninsured,  a  jury  may  give  more  than  nominal  damages  to 
the  landlord  in  respect  of  the  possibility  of  loss  to  which  he 
has  been  exposed  Qi). 

A  covenant  to  insure,  which  does  not  specify  in  what 
sort  of  office  such  insurance  is  to  be  effected,  is  not  void 
for  uncertainty  (/) ;  but  express  provision  is  frequently 
made,  both  as  to  the  office  in  which  the  insurance  is  to 
be  effected  and  the  persons  in  whose  names  it  is  to  be 
taken  out.  These  particulars  must  be  carefully  observed 
by  the  tenant.  A  covenant  to  insure  and  keep  insured  in 
the  joint  names  of  the  lessee  and  lessor  will  be  broken  by  an 
insurance  in  the  name  of  the  lessee  only  (k) ;  but  if  the 
conduct  of  the  lessor  has  been  such  as  to  induce  the  lessee 
as  a  reasonable  and  cautious  man  to  believe  that  he 
would  do  all  that  was  required  of  him  by  insuring  in  his 
own  name,  the  lessor  cannot  recover  for  a  forfeiture  {l). 


(c)  See  Heckman  v.  Isaac,  1862,  6  L.  T.  383. 

(d)  See  judgment  in  Doe  v.  Peck,  1830,  1  B.  &  Ad.  at  p.  438. 

(e)  Doe  v.  Shewin,  1811,  3  Camp.  134,  137.  See  Wilson  v.  Wilson, 
1854,  14  C.  B,  616  ;  Price  v.  Worwood,  1859,  4  H.  &  N.  512  ;  Doe 
v.  Laming,  1814,  4  Camp.  73. 

(/)  Doe  v.  Ulph,  1849,  13  Q.  B.  204. 

(//)  Doe  v.  Sutton,  1841,  9  C.  &  P.  706. 

(g)  Penniall  v.  Harbome,  1848,  11  Q.  B.  368. 

ill)  Hey  v.  Wyche,  1842,  12  L.  J.  Q.  B.  83,  85. 

(i)  Doe  v.  Shewin,  1811,3  Camp.  134. 

(/,)  Doe  v.  Gladwin,  1845,  6  Q.  B.  953.  See  Doe  v.  Eoice,  1826,  By.  &  M. 
343. 

(I)  Doe  v.  Rowe,  1826,  Ry.  &  M.  343,  346.  As  to  relief  against  forfeiture 
for  breach  of  a  covenant  to  insure,  see  infra,  p.  472. 
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Although  this  covenant  is  not  literally  performed  by  an 
insurance  in  the  name  of  the  lessor  only,  it  is  substantially 
performed  for  the  benefit  of  the  lessor,  and  he  cannot 
recover  for  a  breach  of  the  covenant ;  the  stipulation  for 
the  insurance  in  the  name  of  the  lessee  being  for  the 
exclusive  benefit  of  the  latter  (m).  A  covenant  to  insure  in 
the  joint  names  of  the  lessor  and  his  assigns  and  of  the 
lessee  cannot  be  broken  after  assignment  by  the  lessor 
until  notice  to  the  lessee  (n).  A  covenant  to  insure  in  the 
names  of  three  lessors  is  broken  by  an  insurance  effected  by 
the  lessee  in  their  names  jointly  with  his  own  (o).  Where 
the  covenant  is  to  insure  in  such  office  as  the  lessor  shall 
name,  it  is  doubtful  whether  it  is  broken  by  non-insurance 
if  the  lessor  has  not  been  asked  and  has  not  himself  named 
any  office  (p). 

So  long  as  the  terms  of  a  covenant  to  insure  are  not 
complied  with,  there  is  a  continuing  breach,  and  the  receipt 
of  rent  by  the  landlord  will  only  operate  as  a  waiver  of 
breaches  committed  before  the  time  when  such  rent  was 
received  (q).  The  assignee  of  the  lessor  cannot  take 
advantage  of  a  right  of  re-entry  for  a  breach  of  a  covenant 
to  insure  committed  in  the  time  of  the  lessor  (>•)• 

A  policy  of  fire  insurance  is  a  contract  of  indemnity,  and  Subrogation. 
on  payment  of  the  loss  the  insurer  is  entitled  to  be  put 
in  the  place  of  the  assured,  and  to  be  subrogated  to  all  his 
rights,  whether  these  arise  by  contract,  or  by  way  of  remedy 
for  tort,  or  in  any  other  manner  (s) ;  and  if  subsequently 
the  assured  receives  compensation  from  other  sources,  the 
insurer  is  entitled  to  recover  so  much  as  is  not  required  for 
the  assured's  indemnification  (£). 

(m)  Havens  v.  Middleton,  1853, 10  Hare,  641. 

(«)  Crane  v.  Batten,  1854,  23  L.  T.  O.  8.  220. 

(o)  Penniall  v.  Harborne,  1848,  11  Q.  B.  368. 

{p)  Lillie  v.  Legh,  1858,  3  De  G.  &  J.  204. 

(q)  Dot  v.  Gladwin,  1845,  6  Q.  B.  953.  As  to  proof  of  non-insurance, 
see  Chaplin  v.  Reid,  1858,  1  F.  &  F.  315  ;  as  to  the  requirement  of 
indorsement  on  the  death  of  the  assured,  see  Doe  v.  Laming,  1814, 
4  Camp.   73  ;  as  to  forfeiture,  see  infra,  p.  465. 

(r)  Crane  v.  Batten,  1854,  23  L.  T.  O.  S.  220.  For  the  result  of  failure 
to  insure  as  between  lessor,  lessee,  and  underlessee,  see  Logan  v.  Hall, 
1847,  4  C.  B.  598. 

(s)  Casbellain  v.  Preston,  1883,  11  Q.  B.  D.  380,  per  Brett,  L.J.,  p.  388. 
See  West  of  England  Fire  Insurance  Co.  v.  Isaacs,  1896,  12  T.  L.  R.  466. 

(t)  Darrell  v.  Tibbitts,  1880,  5  Q.  B.  D.  560  ;  Castellain  v.  Preston,  stipra. 


360  TERMS    OF    TENANCY. 


Eight  of  Under   the  Fires  Prevention  (Metropolis)  Act,  1774  (u), 

memises  :        s<   83,  persons  interested  in  premises  (r)  destroyed  by  fire 

rebuilt.  can  require  the  insurance  office    to    spend   the   insurance 

moneys  in  re-building  (x).     Bequest  to  this  effect  must  be 

made  before  the  office  has  settled  with  the  insurer  (y). 
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(1)  Where  there  is  no  express  agreement        .....  360 

Taxes  which  fall  on  the  landlord 360 

Poor  rate      ..........  361 

General  district  rate         ........  362 

(2)  Where  there  is  an  express  agreement        .....  362 

Agreements  relating  to  property  tax  and  tithe  rent-charge  .  362 

Construction  of  agreements  relating  to  payment  of  taxes      .  364 

rates  and 

taxes     . 366 

(1)  "Where  there  is  no  Express  Agreement. 
Taxes  which  As  a  general  rule,  rates  and  taxes  are  payable  in  the  first 
lord.°n  aU< "  instance  by  the  tenant,  but  in  certain  cases  he  can  obtain 
repayment  by  deducting  the  amount  from  his  next  payment 
of  rent.  Thus  he  can  deduct  the  landlord's  share  of  pro- 
perty tax  (z),  or  the  landlord's  proportion  of  the  land  tax 
or  sewers  rate  (a).  Formerly  he  could  deduct  also  tithe 
rent-charge,  but  this  is  not  now  payable  by  the  tenant  (b). 
One-half  of  the  cattle  plague  rate  may  be  deducted  from 
the  growing  rent  due  to  the  owner  of  the  premises  in 
respect  of  which  the  rate  is  levied  (c)  ;  and  by  various 
statutes   expenses  incurred  in   respect  of  the  removal   of 

(«)  14  Geo.  3,  c.  78. 

(r)  Trade  fixtures  put  up  by  the  tenant  are  not  included  :  Ex  parte 
Gorelij,  1864,  4  D.  J.  &  S.  477." 

(x)  The  section  is  of  universal  application,  and  not  limited  in  its 
operation  to  the  metropolitan  district.  See  Ex  parte  Gorely,  supra  : 
though  it  has  been  intimated  that  this  may  require  consideration  :  per 
Lord  Watson  in  Westminster  Fire  Office  v.  Glasgow  Provident  Society,  13 
A.  C.  p.  716.  If  correct,  however,  it  follows  that  a  covenant  to  insure 
premises,  though  not  situate  within  the  limits  mentioned  in  the  above 
Act,  being  in  effect  a  covenant  to  repair,  will  run  with  the  land.  See 
Vernon  v.  Smith,. 1821,  5  B.  &  A.  1,  5  ;  infra,  p.  405. 

(»/)  Simpson  v.  Scottish  Union  Insurance  Co.,  1863,  1  Hem.  &  M.  618. 

(z)  Supra,  p.  201. 

(«)  Supra,  p.  203.  As  to  recovery  of  expenses  of  a  party  wall  under 
the  repealed  Metrop.  Building  Act,  1855  (now  replaced  by  the  London 
Building  Act,  1894,  57  &  58  Vict.  c.  ccxiii.),  ^eEarkx.  Maugham,  1863, 
14  C.  B.  X.  S.  626  ;  and  on  the  earlier  provision  of  14  Geo.  3,  c.  78,  s.  41, 
see  Southall  v.  Leadbetter,  1789,  3  T.  R.  458  ;  Barrett  v.  B.  of  Bedford, 
1800,  8  T.  B.  602.         (b)  Supra,  p.  204.         (c)  32  &  33  Vict.  c.  70,  s.  89. 
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nuisances  or  of  the  improvement  of  premises,  which  are 
intended  to  fall  upon  the  owner,  are  made  recoverable  from 
the  occupier,  with  the  right  for  the  occupier  to  deduct  the 
amount  from  his  rent.  Expenses  in  respect  of  the  removal 
of  nuisances  can  thus  be  deducted  under  the  Public  Health 
Act,  1875  (d),  s.  104,  and  the  Public  Health  (London)  Act, 
1891  {e),  s.  121.  In  the  case  of  expenses  for  paving,  &c, 
in  respect  of  which  a  private  improvement  rate  can  be 
made  under  the  former  Act,  an  occupier  at  a  rack-rent  can 
deduct  three-fourths  of  the  amount  paid  by  him  on 
account  of  the  rate,  and  an  occupier  at  a  rent  less  than 
the  rack-rent  can  deduct  from  the  rent  such  proportion 
of  three-fourths  of  the  rate  as  his  rent  bears  to  the 
rack-rent  (/). 

Poor  rates  are  ordinarily  assessed  upon,  and  payable  Poor  rate. 
by,  the  occupier  of  premises  (g);  but  in  the  case  of  short 
tenancies  the  tenant  may  be  entitled  to  deduct  the  rate 
from  his  rent,  and  in  the  case  of  small  tenements  the  land- 
lord may  be  compelled,  and  has  the  option,  to  compound 
for  the  rates.  The  rating  of  owners  instead  of  occupiers 
is  now  regulated  by  the  Poor  Eate  Assessment  and  Collection 
Act,  1869  (/?). 

Under  sect.  1,  the  occupier  of  any  rateable  heredita- 
ment let  to  him  for  a  term  not  exceeding  three  months 
can  deduct  poor  rate  paid  by  him  from  his  rent.  Under 
sect.  3,  where  the  rateable  value  of  a  hereditament  does 
not  exceed  20L  in  the  metropolis,  13/.  in  Liverpool,  10/.  in 
Manchester  or  Birmingham,  and  8?.  elsewhere,  the  owner 
may  agree  to  pay  the  poor  rates,  whether  the  hereditament 

(d)  38  &  39  Vict.  c.  55. 

(e)  54  &  55  Viet.  c.  76.  See  as  to  this  statute,  Gebhardt  v.  Saunders, 
1892,  2  Q.  B.  452. 

(/)  38  &  39  Vict.  c.  55,  s.  214.  As  to  deducting  drainage  tax  imposed 
by  a  local  Act,  see  Dawson  v.  Linton,  1822,  5  B.  &  A.  521. 

(a)  As  to  the  exemption  of  the  occupiers  of  agricultural  land  from 
half  the  amount  of  rates  made  for  public  local  purposes,  set-  the 
Agricultural  Bates  Act,  1896  (59  &  60  Vict.  c.  16).  As  to  the  rating  of 
plantations  and  mines,  see  the  Rating  Act,  1874  (37  &  38  Vict.  c.  54)  : 
D.  of  Devonshire  v.  Barrow  Steel  Co.,  1877,  2  Q.  B.  D.  286  ;  Chaloner  v. 
Bolckow,  1878,  3  App.  Cas.  933. 

(h)  32  &  33  Vict.  c.  41.  As  to  the  implied  repeal  of  s.  19  of  59  Geo.  3, 
c.  12  (Poor  Belief  Act.  1819),  see  West  Ham  v.  Fourth  City  Building 
Society,  1892,  1  Q.  B.  654  ;  and  as  to  the  construction  of  the  Act,  West 
Ham  v.  lies,  1883,  8  A.  C.  386.     See  also  30  &  31  Vict.  c.  102,  s.  7. 
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Occupation  of 
part  of  house. 


General 
district  rate. 


is  occupied  or  not,  upon  a  deduction  not  exceeding  25  per 
cent. ;  and  compulsory  rating  of  the  owner  in  such  cases 
is  authorized  by  sect.  4  (i). 

The  owner  of  a  house,  who  occupies  part  of  it,  is  liable 
to  be  rated  for  the  whole,  unless  there  is  a  separate  occu- 
pation of  the  rest  by  some  other  person  (/.•)  ;  and  a  person 
who  lets  lodgings,  and  retains  the  control  for  the  purpose 
of  attending  to  the  rooms,  is  rateable  (/).  But  where  a 
house  is  let  in  separate  tenements  the  tenants  are  liable 
to  be  rated  separately,  notwithstanding  that  certain  parts 
of  the  premises  are  used  in  common  (m). 

General  district  rates  are,  as  a  rule,  levied  on  the  occu- 
piers of  property ;  but  the  owner,  instead  of  the  occupier, 
may,  at  the  option  of  the  urban  authority,  be  rated  (1)  where 
the  rateable  value  of  the  premises  does  not  exceed  10Z ; 
(2)  where  the  premises  are  let  to  weekly  or  monthly 
tenants  ;  and  (3)  where  the  premises  are  let  in  separate 
apartments,  or  where  the  rents  become  payable  or  are 
collected  at  any  shorter  period  than  quarterly.  "Where  the 
owner  is  rated,  he  is  assessed  on  such  reduced  estimate  as 
the  urban  authority  deem  reasonable  of  the  net  annual  value, 
not  being  less  than  two-thirds  nor  more  than  four-fifths 
of  such  value ;  and  where  the  reduced  estimate  is  in  respect 
of  premises,  whether  they  are  occupied  or  unoccupied  (n), 
the  assessment  may  be  made  on  one-half  the  amount  at 
which  the  tenements  would  be  liable  to  be  rated  if  they  were 
occupied  and  the  rate  were  levied  on  the  occupiers  (o). 


(2)  Where  there  is  an  Express  Agreement. 
Property  tax.        jn  ^g  case  0f  ^he  property  tax  it  is  not  competent  for 
the  parties  to  enter  into  any  agreement  whereby  the  burden 

(i)  Overseers  of  Norwood  v.  Salter,  1892,  2  Q.  B.  118  ;  and  as  to  the 
position  of  the  occupier  if  the  owner  fails  to  pay,  see  sects.  8  and  12. 

(A)  It.  v.  St.  Mary,  Durham,  1791,  4  T.  B.  477. 

(/)  Watkins  v.  Overseers  of  Milton,  1868,  L.  B.  3  Q.  B.  p.  357  ;  Allan 
v.  Overseers  of  Liverpool,  1874,  L.  B.  !.)  Q.  B.  p.  191.  Trie  landlord  of 
a  furnished  house  is  liable  for  rates  while  the  house  is  unlet  :  Staunton 
v.  Powell,  1867,  It.  B.  1  C.  L.  182. 

(m)  Allchurch  v.  Hendon  Union,  1891,  2  Q.  B.  436. 

(»)  A  discretionary  power  to  rate  the  owner  in  respect  of  premises, 
whether  occupied  or  unoccupied,  is  thus  given  to  the  urban  authority, 
provided  the  assessment  is  made  on  only  one-half  the  rateable  value  : 
Bey.  v.  Barclay,  1882,  8  Q.  B.  D.  486. 

(o)  Public  Health  Act,  1875,  s.  211. 
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would  be  shifted  from  the  landlord  to  the  tenant.  This 
is  the  result  of  the  Income  Tax  Act,  1842,  s.  73,  which 
provides  as  follows  : — 

No  covenant  or  agreement  between  landlord  and  tenant,   5  &  6  Vi^» 
or  any  other  persons,  touching  the  payment  of  taxes  and     '  ' 

assessments,  to  be  charged  on  their  respective  premises,  contrary  to 
shall  be  deemed  to  extend  to  the  duties  charged  thereon  XcTnotfto  be 
under  this  Act,  nor  to  be  binding  contraiy  to  the  intent  and  binding. 
meaning  of  this  Act ;  but  all  such  duties  shall  be  charged 
upon  and  paid  by  the  respective  occupiers,  subject  to  such 
deductions  and  repajmients  as  are  by  this  Act  authorized 
and  allowed ;  and  all  such  deductions  and  repayments  shall 
be  made   and   allowed  accordingly,  notwithstanding  such 
covenants  or  agreements. 

All  contracts,  covenants  and  agreements  made  or  entered   8ect,  103. 

into  or  to  be  made  or  entered  into  for  payment  of  any  rent  Agreements 

in  full,  without  allowing  such  deduction  (for  the  property  0f  rent  with- 

tax),   shall   be  utterly  void  (so  far  as  regards  such  non-  out  deducting 

ii  *  .l-l      -l    -i      j  •  .-,  -,.         property  tax 

allowance  of  the  deduction  Q>)).     A  provision  for  reducing  to  be  void. 

the  rent  if  the  property  tax  shall  be  repealed  is,  however, 

valid  (q). 

And  similarly  tithe  rent-charge  is  payable  by  the  owner  Tithe  rent- 
of  the  land  out  of  which    it   issues,  notwithstanding  any  char"e- 
contract  between  him  and  the  occupier  of  such  lands,  and 
any  contract  between  an  occupier  and  owner,  made  after 
the  passing  of  the   Tithe  Act,   1891  (r),   for  the  payment 
of  the  tithe  rent-charge  by  the  occupier,  is  void  (s). 

A  local  Act  imposing  a  rate  half  on'  the  landlord  and 
half  on  the  tenant,  notwithstanding  any  agreement  to  the 
contrary,  has  been  held  to  apply  only  to  agreements  entered 
into  before  the  Act  came  into  operation  (t). 

(p)  Gaskell  v.  King,  1809,11  East,  165  ;  Beadshaw  v.  Balders,  1811, 
4  Taunt.  57;  Fuller  v.  Abbot,  1811,  ib.  105;  Tinckler  v.  Prentice,  1812, 
ib.  549.  See  Festing  v.  Taylor,  1862,  3  B.  &  S.  217,  235.  It  was  formerly 
held  that  where  a  landlord,  who  had  agreed  to  allow  property  tax,  dis- 
trained for  the  whole  rent,  the  tenant  could  recover  for  the  tax  in  an 
action  for  money  had  and  received  :  Graham  v.  Tate,  1813,  1  M.  &  S.  609. 

(q)  Colbron  v."  Travers,  1862,  12  C.  15.  X.  8.  181. 

(r)  I.e.  26th  March,  1891. 

(s)  Sect.  1.  As  to  whether  covenants  for  payment  of  rates,  taxes,  &c, 
formerly  included  tithe  rent-charge,  see  Jeffery  v.  Neale,  1871,  L.  R. 
6  C.  P.  240  ;  Lochrood  v.  Wilson,  1874,  43  L.  J.  C.  P.  179  ;  Parish 
v.  Sleeman,  1860,  1  D.  F.  &  J.  326. 

(t)  Re  Knight,  1848,  1  Ex.  802. 
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Eight  to  agree  In  general,  however,  the  statutes  which  throw  the  burden 
den°  Jof  rates  °^  an  imPosition  primarily  upon  the  landlord  expressly 
and  taxes.  reserve  the  right  of  the  parties  to  arrange  otherwise.  This 
is  the  case  with  regard  to  expenses  incurred  for  the  abate- 
ment of  nuisances  under  the  Public  Health  Act,  1875  (u), 
and  the  Public  Health  (London)  Act,  1891  (x),  and  with 
regard  to  rates  made  under  Part  VI.  of  the  former  Act  (y). 
Where  a  tenant  from  year  to  year  agreed  to  pay  all  out- 
goings, and  in  the  course  of  the  tenancy  a  new  rate  was 
imposed  which  the  tenants,  in  the  absence  of  agreement 
to  the  contrary,  could  deduct  from  their  rents,  it  was  held 
that  the  agreement  did  not  apply  to  such  new  rate,  and 
that  the  tenant  could  deduct  it,  but  only  from  the  current 
year's  rent  {z). 

Construction  of  Agreements  as  to  Payment  of  Rates 

and  Taxes. 

Agreement  Agreement,  by  tenant,  to  pay  all  taxes,  cC-c.     The  words 

of  taxes.  comprehend  the   land  tax,   although   not   specially 

mentioned  («) ,  and  other  parliamentary  taxes  (b) .     In 

a  lease  for  years  rendering  rent  free  from  all  taxes, 

the  lessor  is  discharged  from  all  taxes  whether  old 

or  new,  which  can  be  legally  thrown  on  the  lessee  (c). 

Covenant,  by  lessor,  to  pay  all  taxes  on  the  land  demised. 

Does  not  include  poor  rates  {d) .     The  poor  rate  is  not 

a  tax  on  the  land,  but  a  personal  charge  in  respect 

of  the  land  (e)  ;  it  is  a  burden  falling  on  the  occupier, 

whatever   his   interest,  whether   as   tenant   at  will 

or  by  any  other  tenure  (/),  and  the  owner  is  not 

compellable    to    bear    it(g).      But    where    by    an 

Inclosure  Act  a  corn  rent  was  reserved  ' '  free  from 

all  taxes  and  deductions  whatsoever,   except   land 

(u)  See  sect.  104.  (.,•)  See  sect.  121. 

(?/)  See  sect.  226. 

(z)    Vestry  of  Mile  End  Old  Town  v.  Whitby,  1898,  78  L.  T.  80. 
(a)  Amfield  v.  Wliite,  1825,  Ry.  &  M.  246.'     See  Hopwood  v.  Barefoot, 
1710,  11  Mod.  237.  (b)  Arran  v.  Crisp,  1695,  12  Mod.  54. 

(c)  Giles  v.  Hooper,  1691,  Carth.  135. 

(d)  Theed  v.  Starkey,  1725,  8  Mod.  314.     But  see  Barcroft  v.  Welland, 
1883,  12  L.  R.  Ir.  35/ 

(e)  Eoids  v.  Gells,  1776,  Cowp.  p.  452,  per  Lord  Mansfield,  C.J. 
(/)  Bute  v.  Grindall,  1786,  1  T.  R.  p.  343. 

{(])  See  R.  v.  Hull  Dock  Co.,  1824,  3  B.  &  C.  p.  527. 
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tax,"  it  was  held  to  be  exempt  from  poor  rate(//). 
"  If  the  money  is  raised  by  taxation,"  said 
Abbott,  C.J.,  "  it  is  a  tax." 

Covenant  to  pay  'parliamentary  taxes.  Includes  the  land 
tax  (i)  and  all  taxes  directly  imposed  by  Parliament ; 
but  not  a  county  rate  (A),  or  sewers  rate  (I),  or  an 
assessment  levied  under  an  Act  for  repairing  a  bridge 
to  the  repair  of  which  the  owners  of  land  are  liable 
rotione  tenur<e(m).  A  parliamentary  tax  is  a  tax 
imposed  directly  by  Act  of  Parliament,  and  for  the 
benefit  of  the  whole  kingdom ;  it  does  not  include  a 
rate  for  local  purposes  made  under  the  authority  of 
a  local  Act  (n). 

Covenant  to  pay  parocliial  taxes  and  assessments. 
Apparently  includes  a  county  rate(o). 

Covenant,  by  landlord,  to  pay  land  tax.  The  landlord  is 
only  liable  to  pay  land  tax  in  proportion  to  the  rent 
reserved  to  him,  and  not  according  to  the  value  upon 
which  the  premises  are  taxed  (p). 

Ageeement  to  demise  a  farm  at  the  yearly  rent  of  4.01. 
payable  quarterly ,  free  of  all  outgoings.  The  landlord 
is  entitled  to  a  net  rent  payable  free  of  land  tax  (q). 

Covenant  to  pay  a  yearly  rent  of  601.  clear  of  all  rates- 
and  assessments,  sewers  rate  and  land  tax  excepted. 
Where  the  tenant,  by  building  on  the  land,  has. 
increased  its  rateable  value,  he  is  only  entitled  to 
deduct  the  proportion  of  the  sewers  rate  and  land 
tax  payable  upon  the  original  rent  (r). 

Covenant,  by  lessor,  to  pay  all  taxes  now  chargeable  on  the 
demised  premises,  and  by  lessee  to  pay  all  fresh  taxes- 

(h)  Mitchell  v.  Fordliam,  1827,  6  B.  &  C.  274.  See  Brewster  v.  Kidgellr 
1698,  Garth.  438  ;  1  Ld.  Raym.  317  ;  2  Salk.  616. 

(i)  Manning  v.  Lunn,  1845,  2  C.  &  K.  13.  See  Christ's  Hospital  v. 
Harrild,  1841,  2  M.  &  Gr.  707. 

(k)  See  Palmer  v.  Earith,  1845,  14  M.  &  W.  at  p.  430. 

(1)  Palmer  v.  Earith,  1845,  14  M.  &  W.  428. 

(m)  Baker  v.  Greenhill,  1842,  3  Q.  B.  148. 

(n)  Bedford  Union  v.  Bedford  Improvement  Commissioners,  1852,7  Ex.  777,. 
per  Alderson,  B.,  p.  779.  (o)  Reg.  v.  Aylesbury,  1846,  9  Q.  B.  261. 

(p)  Yaiv  v.  Leman,  1743,  1  Wils.  21  ;  Whitfield  v.  Brandwood,  1818, 
2  Stark.  440.     See  Ward  v.  Const,  1830,  10  B.  &  C.  635. 

(q)  Parish  v.  Sleeman,  1860,  1  De  G.  F.  &  J.  326. 

(r)  Smith  v.  Humble,  1854,  15  C.  B.  321  ;  Hyde  v.  Hill,  1789,  3  T.  R. 
377. 
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which  shall  hereafter  he  charged  on  the  premises.  The 
lessor  must  pay  the  taxes  chargeable  on  the  premises 
at  the  time  of  making  the  lease,  but  the  lessee  must 
pay  all  fresh  taxes,  and  also  all  such  additions  to  the 
amount  of  the  taxes  formerly  chargeable  as  are 
occasioned  by  the  improved  value  of  the  premises  (*).. 


Agreements 
for  payment 
of  rates  and 
taxes. 

General  rule 
of  construc- 
tion. 


Prima  facie  a  covenant  which  throws  rates  (t),  taxes,  and 
assessments  upon  the  tenant  ought  to  be  construed  as 
imposing  upon  him  the  duty  to  pay  all  assessments  (u)  of  a 
temporary  or  recurring  nature,  and  as  leaving  the  landlord 
liable  for  assessments  made  for  the  permanent  improvement 
of  the  premises  (x).     Hence  : — 

Agreement,    hy    tenant,    to    pay    all    rates,    taxes,    and 

assessments  payable  in  respect  of  the  premises  during 

the  term  does  not  include  a  sum  assessed  upon  the 

owner   for   paving  expenses   under   the   Metropolis 

Management   Acts,   1855    and    1862,  this    being  a 

charge   imposed   on    the   owner  for  the  permanent 

improvement  of  the   property  (#).     Similarly  as  to 

paving  expenses  under  sect.  150  of  the  Public  Health 

Act,  1875  (*). 

If  by  statute  the  landlord's  duty  in  the  first  instance  is 

not  to  pay  money,  but  to  pave  the  street,  with  a  provision 

that,  on  default  of  the  landlord,  the  local  authority  may 

pave  and  charge  the  landlord  with  the  expenses  thereof,  or, 

by  way  of  additional  remedy,  charge  the  occupier,  who  may 

deduct   sums   so   paid  from  his    rent ;  a  tenant  who  has 


(s)  Watson  v.  Atkins,  1820,  3  B.  &  A.  647.  See  Graham  v.  Wade, 
1812,  16  East,  29  ;   Watson  v.  Home,  1827,  7  B.  &  C.  285. 

(t)  A  water  rate  maybe  within  the  covenant  :  Direct  Spanish  Telegraph 
Go.  v.  Shepherd,  1884,  13  Q.  B.  D.  202.  Cf.  Badcock  v.  Hunt,  1888, 
22  Q.  B.  D.  145.  But  a  covenant  by  the  lessor  to  pay  the  water  rate  will 
not  extend  to  water  supplied  for  trade  purposes  :  Floyd  v.  Lyons  <L-  Co., 
1897,  1  Ch.  633. 

(u)  A  covenant  by  the  lessee  to  pay  rates  imposed  on  the  premises  is 
not  confined  to  rates  payable  by  the  landlord,  and  the  covenant  is  broken 
by  non-payment  of  poor-rate  :  Hurst  v.  Hurst,  1849,  4  Ex.  571.  As  to  the 
effect  of  a  statute  throwing  upon  the  owner  the  rates  of  a  house  occupied 
by  an  ambassador,  see  Parkinson  v.  Potter,  1885,  16  Q.  B.  D.  152. 

(x)  See  Thompson  v.  Lapworth,  1868,  L.  R.  3  C.  P.  p.  157  ;  Wilkinson 
v.  Gollyer,  1884,  13  Q.  B.  D.  1,  5  ;  Aldridge  v.  Feme,  1886,  17  Q.  B.  D. 
p.  214.  (y)   Wilkinson  v.  Gollyer,  supra. 

(z)  Baylis  v.  Jiggens,  1898,  2  Q.  B.  315. 
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entered  into  a  covenant  similar  to  that  above  mentioned, 
including  also  "  impositions,"  will  not  be  liable  to  repay 
to  the  landlord  the  amount  of  such  expenses  (a).  The 
landlord  is  charged  for  his  breach  of  duty,  and  there  is  no 
rate,  assessment  or  imposition  within  the  meaning  of  the 
covenant  (a) .  And  if  the  local  authority  recover  from  the 
tenant,  he  may  deduct  the  amount  from  his  rent  (6).  So, 
where  there  is  a  similar  covenant  and  notice  is  served  on 
the  landlord  by  the  sanitary  authority  under  the  Public 
Health  Act,  1875,  s.  94,  to  abate  a  nuisance  arising  from 
defective  drains,  and  the  landlord,  to  prevent  proceedings, 
remedies  the  defect,  he  cannot  recover  against  the  lessee  (c). 
But  the  covenant  will  have  a  wider  scope  if  it  contains 
such  words  as  "  burdens,"  "outgoings,"  or  "duties,"  and  "Burdens," 
it  will  then  throw  upon  the  lessee  the  cost  of  executing  "outgoings." 
permanent  improvements. 

Covenant,  by  lessee,  to  bear,  pay  and  discharge  the  land 
tax  (if  any),  sewers  rate,  borough  rate  .  .  .  and  all 
other  taxes,  rates,  duties  and  assessments  whatsoever, 
whether  parliamentary,  parochial,  or  otherwise,  which 
then  were  or  which  thereafter  during  the  term  should 
be  taxed,  charged,  rated,  assessed,  or  imposed  on  the 
•premises,  or  upon  the  landlord  or  tenant  in  respect 
thereof  or  in  respect  of  the  yearly  rent.  The  drainage 
having  become  defective,  the  local  sanitary  authority 
served  a  notice  upon  the  lessors  to  abate  the  nuisance, 
and,  the  notice  not  having  been  complied  with, 
obtained  an  order  from  the  justices  to  the  like  effect. 
The  lessors  then  did  the  necessary  works.  Held,  that 
they  were  entitled  to  recover  the  costs  from  the 
lessee  (d).  And  similarly,  if  the  works  are  done  by 
the  local  authority,  the  expense  will  ultimately  fall 
on  the  tenant  (e). 

(a)  Tidswell  v.  TVJiitworth,  1867,  L.  R.  2  C.  P.  326  ;  Lyon  v.  Greenhow, 
1892,  8  T.  L.  R.  457. 

(b)  Home  and  Colonial  Stores  v.  Todd,  1891,  63  L.  T.  829  (expenses  of 
drainage  works  under  the  Metrop.  Management  Acts,  1855  and  1862). 

(c)  Rawlins  v.  Briggs,  1878,  3  C.  P.  D.  368. 

(d)  Budd  v.  Marshall,  1880,  5  C.  P.  D.  481  ;  Be  Robertson  and  Thome, 
1883,  47  J.  P.  566  ;  Brett  v.  Rogers,  1897,  1  Q.  B.  525  ;  Farlow  v. 
Stevenson,  1899,  15  T.  L.  R,  249  ;  Antil  v.  Godwin,  1899,  15  T.  L.  R.  462. 

(e)  Sv;eet  v.  Seager,  1857,  2  C.  B.  N.  S.  119  (drainage)  ;  Thompson 
v.  Lapicorth,  1868,  L.  B.  3  C.  P.  149  (paving)  ;  Clayton  v.  Smith,  1895, 
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"  Charged 
upon  the 
premises." 


Covenant,    by    the    lessee,    to  pay    during   the    term    all 
existing  and  future  taxes,  rates,  assessments,  land  tax, 
tithe  or  tithe  rent-charge,  and  outgoings  of  every  descrip- 
tion for  the  time  being  payable  either  by  the  landlord  or 
tenant  in  respect  of  the  premises.     Held,   that    the 
lessor  could  recover  from  the  lessee  a  sum  assessed 
upon  the  owner  for  the  paving  of  a  street  under  the 
Metropolis  Management  Acts,   1855  and   1862  (/). 
The  word  "outgoings,"  which  is  at  least  as  strong 
as    "  duties,"    took    the  case   out   of   the    principle 
enunciated  by  Manisty,  J.,  in  Wilkinson  v.  Collyer  (g). 
Where  the  covenant  binds  the  lessee  to  pay  rates  and 
assessments  charged  upon  the  premises,  he  is  not  liable 
unless  a  charge  is  actually  created,  as  where  expenses  for 
wdiich  the  owner  is  liable  are  incurred  by  the  local  authority 
under  the  Public  Health  Act,  1875  {h).     Expenses  incurred 
under  the  Metropolis  Management  Acts  or  under  the  Public 
Health   (London)   Act,   1891,  are  not   a  charge  upon  the 
premises,  and  to  bring  these  in  the  covenant  must  extend  to 
assessments  "charged  upon  the  lessor"  (i)  in  respect  of  the 
premises. 

Covenant,  by  lessee,  to  pay  the  sewers  and  main  drainage 
rates,  board  of  health,  metropolitan  and  other  district 
redes  and  assessments  which,  whether  parliamentary, 


11  T.  L.  R.  374  (drainage).  See  Payne  v.  Burridge,  1844,  12  M.  &  W. 
727. 

(/)  Aldridge  v.  Feme,  1886,  17  Q.  B.  D.  212;  Crosse  v.  Raw,  1874, 
L.  R.  9  Ex.  209  (drainage)  ;  Gardner  v.  Furness  By.  Co.,  1883,  47  J.  P. 
232  ;  Re  Bettingham,  1892,  9  T.  L.  R.  48.  See  Waller  v.  Andrews,  1838, 
3  M.  &  W.  312.  It  is  apparently  the  same  with  a  sum  spent  in  providing 
fire-escape  appliances  under  sect.  7  of  the  Factories  and  Workshops  Act, 
1891  :  Anting  v.  Economic  Printing  Co.,  1898,  79  L.  T.  420  ;  though  in 
that  case  a  subsequent  covenant,  throwing  on  the  lessee  a  fair  share  of 
the  expenses  which  the  lessor  might  be  called  upon  to  pay  by  virtue  of 
any  Act  of  Parliament,  was  held  to  qualify  the  general  covenant.  The 
result  is  the  same  although  the  tenancy  is  under  a  three  years'  agree- 
ment only  :  Batchelor  v.  Bigger,  1889,  60  L.  T.  416.  See  Tubbs  v.  Wynne, 
1897, 1  Q".  B.  74  ;  Jackson  v.  Eoss,  1898,  2  I.  R.  65  (between  vendor  and 
purchaser)  ;  and  Glasgow  Corporation  v.  Glasgow  Tram/way  Co.,  1898,  A.  C. 
631  ("free  from  all  expenses"). 

(r/)  Supra,  p.  366. 

(h)  Sect.  257  :  Hartley  v.  Hudson,  1879,  4  C.  P.  D.  367.  But  service 
of  notice  of  apportionment  creates  a  charge  so  as  to  make  the  tenant 
liable  under  the  covenant,  although  the  works  are  not  executed  till  after 
the  tenancy  has  determined  :   Wix  v.  Rutson,  1899,  1  Q.  B.  474. 

(i)  Smith  v.  Robinson,  1893,  2  Q.  B.  53. 
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parochial,  or  otherwise,   should  during  the    term   be 
charged   or  imposed   upon   the  premises   or   upon  or 
payable  by  the  occupier  or  tenant  in  respect  thereof. 
Held,  that  paving  expenses  assessed  upon  the  demised 
house  under  the  Metropolis  Local  Management  Act, 
1862,   s.  96,  was  a  charge  imposed  on  the  owner, 
and  not   a  rate  payable  by  the   lessee   under   the 
covenant  (j). 
If    a    lessee    covenants    to    pay    rates    and    taxes,    it 
appears  that  no  demand  by  the  collector  is  necessary  to  con- 
stitute a  breach  of  the  covenant  so  as  to  entitle  the  lessor  to 
avail  himself  of  a  proviso  for  re-entry  (k) ;  where  a  rate  is 
duly  made  and  published,  it  is  the  duty  of  the  parties  assessed 
to  seek  out  the  collector  and  pay  it  (7).     Where  the  land- 
lord is  suing  the  tenant  for  taxes  due  by  statute  from  the 
landlord  which  the  tenant  has  engaged  to  pay,  he  should 
claim  specially  under  the  agreement  (m). 

SECT.  X.— QUIET  ENJOYMENT. 

(1)  "Where  there  is  no  express  agreement        .....     369 

Implied  contract  for  quiet  enjoyment 369 

„  „  excluded  by  express  covenant  .         .         .  371 

Breach  of  implied  contract 371 

(2)  Where  there  is  an  express  agreement 371 

Construction  of  general  covenant  for  quiet  enjoyment     .     .  371 

.,  usualrestrictedcovenantfor  quiet  enjoyment  372 

Breach  of  express  covenant 373 

Right  to  sue  where  entry  cannot  be  made        .         .         .     .  375 

Construction  of  special  covenants  for  quiet  enjoyment         .  376 

Damages  for  breach  of  covenant  for  quiet  enjoyment       .     .  377 

(1)  Where  there  is  no  Express  Agreement. 

Upon  a  parol  demise  of  a  tenement  there  is  implied  a   implied  con- 
contract  for  quiet  enjoyment,  though  not  for  title  Oi)  :  but  tra.ct  forciuiet 
a  lease  by  deed  in  which  the  word  "  demise  "  is  used  raises 

(j)  Allum  v.  Dickinson,  1882.  9  Q.  B.  D.  632.  See  Bird  v.  Elwes 
1868,  L.  ft.  3  Ex.  225  ;  Hill  v.  Edward,  1885,  C.  &  E.  481. 

(k)  Davis  v.  Burrell,  1851,  10  C.  B.  821. 

(Z)  Per  Jervis,  C.J.,  10  C.  B.  p.  826. 

(m)  Spencer  v.  Parry,  1835,  3  A.  &  E.  331. 

(n)  Bandy  v.  Cartwright,  1853,  8  Ex.  913  ;  Hall  v.  City  of  London 
Brewery  Co.,  1862,  2  B.  &  S.  737  ;  Robinson  v.  Kilvert,  1889,  41  C.  D.  88  ; 
Hoare  v.  Chambers,  1895,  11  T.  L.  B.  185.  See  Granger  v.  Collins,  1840' 
6  M.  &  W.  458 ;  Messent  v.  Reynolds,  1846,  3  C.  B.  194. 

L.T.  B  B 
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Cessation  of 

implied 

covenant. 


Failure  to  get 
possession. 


Distress  by 

superior 

landlord. 


a  covenant  both  for  quiet  enjoyment  and  for  title  (o),  for 
the  word  "  demise  "  imports  a  covenant  in  law  on  the  part 
of  the  lessor  that  he  has  good  title,  and  that  the  lessee 
shall  quietly  enjoy  during  the  term(o).  To  raise  the 
implication,  however,  there  must  be  an  actual  demise ; 
a  mere  agreement  for  demise  will  not  do  (p) ,  unless  it  is 
capable  of  specific  performance,  and,  on  the  doctrine 
of  Walsh  v.  Lonsdale  (q),  is  equivalent  to  an  actual 
demise. 

But  this  implied  covenant  ceases  with  the  estate  of  the 
lessor ;  hence  if,  under  a  lease  made  by  a  tenant  for  life 
(not  containing  any  express  covenant  for  quiet  enjoyment), 
the  lessee  is  evicted  by  the  remainderman  after  the  death 
of  the  lessor,  the  lessee  cannot  maintain  an  action  upon  an 
implied  covenant  for  quiet  enjoyment  against  the  executor 
of  the  tenant  for  life  (r) ;  and  the  rule  is  the  same  where 
a  lessee  for  years  sublets  for  a  longer  period  than  the 
unexpired  residue  of  his  term  (s) . 

A  person  who  lets  premises  agrees  to  give  possession, 
and  not  merely  to  give  a  chance  of  a  lawsuit  (t).  If  he 
does  not  give  possession,  the  lessee  may  recover  damages 
against  him,  and  is  not  obliged  to  bring  ejectment  against 
an  occupier  who  wrongfully  refuses  to  quit  (it).  But  it  is 
otherwise  where  there  is  merely  an  agreement  to  \et(x). 

One  of  the  necessary  consequences  of  the  implied  agree- 
ment on  the  part  of  every  landlord  for  his  tenant's  quiet 
enjoyment  is  that  the  landlord,  if  himself  a  lessee,  shall, 
by  paying  over  to  the  superior  landlord  the  rent  received 
from  the  undertenant,  protect  such  undertenant  from  the 
superior  landlord's  distress  (y). 

(o)  Per  Littledale,  J.,  in  Burnett  v.  Lynch,  1826,  5  B.  &  C.  at  p.  609  ; 
Iggulden  v.  May,  1864,  9  Ves.  at  p.  330  ;  Mostyn  v.  West  Mostyn  Coal 
Co.,  1876,  1  C.  P.  D.  145. 

{p)  Brashier  v.  Jackson,  1840,  6  M.  &  W.  549. 

(q)  1882,  21  C.  D.  9. 

(r)  Adams  v.  Gibney,  1830,  6  Bing.  656  ;  Penfold  v.  Abbot,  1862,  32 
L.  J.  Q.  B.  67  ;  Schwartz  v.  Locket,  1889,  61  L.  T.  719. 

(s)  Baynes  &  Co.  v.  Lloyd,  1895,  1  Q.  B.  820 ;  2  Q.  B.  610. 

(t)  Judgment  in  Coe  v.  Clay,  1829,  5  Bing.  440. 

(u)  Coe  v.  Clay,  supra ;  Jinks  v.  Echcards,  1856,  11  Ex.  775. 

(x)  Drury  v.  Macnamara,  1855,  5  E.  &  B.  612  ;  unless  the  agreement 
is  equivalent  to  a  lease  :   Walsh  v.  Lonsdale,  1882,  21  C.  D.  9. 

(•!/)  Hancock  v.  Caffyn,  1832,  8  Bing.  at  p.  366.  See  Upton  v.  Fergusson, 
1833,  3  Moo.  &  Sc.  88. 
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The  covenant  implied  in  the  word   "demise"   will   be  Implied cove- 

r      ,    ,  a  •   l    riant  excluded 

qualified  and  restrained  by  an  express  covenant  tor  quiet  by  express 
enjoyment  (z).  Hence  the  lessee,  upon  an  eviction  by  a  covenant, 
paramount  title,  cannot  recover  under  the  implied  covenant 
if  the  lease  contains  an  express  covenant  for  quiet  enjoy- 
ment against  the  lessor  and  those  who  claim  under  him  (a) . 
Where  the  implied  covenant  was  not  available,  the  want  of 
it  was  under  special  circumstances  supplied  by  the  principle 
that  the  lessor  may  not  derogate  from  his  grant  (b). 

Save  as  against  the  lessor,  the  implied  covenant  protects  Breach  of 
the  lessee  only  against  lawful  disturbance  (c).  For  tortious  covenant. 
acts  the  lessee  has  his  proper  remedy  against  the  wrong- 
doers (d).  As  against  the  lessor  himself,  however,  the 
lessee  can  sue  on  the  implied  covenant  whether  the  lessor's 
entry  be  lawful  or  110(e).  The  implied  covenant  for  quiet 
enjoyment  does  not  prevent  the  ordinary  user  of  adjoining 
premises  of  the  lessor,  unless  it  was  known  to  the  lessor 
at  the  time  of  letting  that  such  user  would  be  detrimental 
to  the  purpose  for  which  the  premises  were  let  (/). 


(2)  Where  there  is  an  Express  Agreement. 

A  general  covenant  for  quiet  enjoyment  extends  only  to  the    Construction 
acts  of  persons  claiming  under  a  lawful  title  (g) ;  for  the    covenanffor 
law  will  never  adjudge   that   a   lessor   covenants   against  quiet  enjoy- 
the   wrongful   acts   of    strangers,    except   his   covenant   is  men ' 
express  to  that  purpose  (h).     The  construction,  however, 
is  different  where  an  individual  is  named ;  for  there  the 
covenantor  is  presumed  to  know  the  person  against  whose 
acts   he   is   content   to   covenant,    and   may   therefore   be 

(a)  Line  v.  Stephenson,  1838,  4  Bing.  N.  C.  678  ;  5  Bing.  X.  C.  183  ; 
Grosvenor  Hotel  Co.  v.  Hamilton,  1894,  2  Q.  B.  836. 

(a)  Nokes's  Case,  1599,  4  Rep.  80  b  ;  Merrill  v.  Frame,  1812,  4  Taunt. 
329. 

(6)  Grosvenor  Hotel  Co.  v.  Hamilton,  supra. 

(c)  Wallis  v.  Hands,  1893,  2  Ch.  p.  83.  Cf.  Granger  v.  Collins,  1840, 
6  M.  &  W.  458. 

(d)  Hayes  v.  Bicker  staff,  1669,  Vaughan,  118. 

(e)  Andrews'  Case,  1591,  Cro.  Eliz.  214. 

(f)  Robinson  v.  Kilvert,  1889,  41  C.  D.  88. 
(a)  Dudley  v.  Folliott,  1790,  3  T.  R.  584. 

(h)  Tisdale  v.  Essex,  1614,  Hob.  34 ;  Hayes  v.  Bickerstaff,  1669,  Vaughan, 
118  ;  Foster  v.  Pierson,  1792,  4  T.  R.  617.  See  Chaplain  v.  Southgate, 
1717,  10  Mod.  384  ;   IVotton  v.  Hele,  1669,  2  Wras.  Saund.  178,  note  (3). 
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Effect  of 
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reasonably  expected  to  stipulate  against  any  disturbance 
from  him,  whether  by  lawful  title  or  otherwise  (£).  And  the 
covenant  extends  to  all  acts  of  the  lessor,  even  though  it 
in  terms  refers  only  to  his  lawful  acts,  for  as  against  the 
party  himself  the  Court  will  not  consider  the  word  "  lawful," 
or  drive  the  lessee  to  his  action  of  trespass  (/r).  If  the  cove- 
nant has  been  entered  into,  no  interruption  by  the  lessor  is 
permissible,  although  the  act  would  otherwise  be  lawful  (Q. 

Where  an  agreement  for  a  lease  contained  an  agreement 
for  an  absolute  covenant  for  quiet  enjoyment,  it  was  held 
that  the  lessee  was  entitled  to  a  lease  according  to  the 
contract  with  an  unqualified  covenant,  notwithstanding 
that  the  lessor  had  no  title  to  a  part  of  the  premises  (m). 
In  conveyances  on  sale  an  unqualified  covenant  for  quiet 
enjoyment  will  not  be  restricted  because  it  is  associated  with 
covenants  for  title  which  are  qualified  (n),  provided  it  is  not 
by  the  context  rendered  subject  to  the  qualifying  words  (o). 
But  a  covenant  for  quiet  enjoyment  in  a  lease,  which  in 
terms  extends  to  acts  of  all  the  world,  may  be  cut  down  bjr 
further  specification  of  the  acts  against  which  protection  is 
given  (p). 

In  practice  the  covenant  is  usually  expressly  restricted  to 
the  acts  of  the  lessor  or  persons  lawfully  claiming  under 
him,  and  it  applies  therefore  only  to  acts  of  a  person 
claiming  under  the  lessor  which  such  person  is  entitled 
to  do  (q). 

The  covenant  does  not  enlarge  what  is  previously  granted, 
but  gives  an  additional  remedy  if  the  lessee  cannot  get,  or 
is  deprived  of,  that  which  has  been  previously  professed  to 
be  granted  (r). 


(i)  Foster  v.  Mapes,  1591,  Cro.  Eliz.  212  ;  judgment  of  Lord  Ellen- 
borough,  C.J.,  in  Nash  v.  Palmer,  1816,  5  M.  &  S.  at  p.  380  ;  Fouie 
v.  Welsh,  1822,  1  B.  &  C.  29. 

(k)  Crosse  v.  Young,  1684,  2  Show.  425,  427  ;  Corus  v.  Anon.,  1597, 
Cro.  Eliz.  544.     See  Lloyd  v.  Tomkies,  1787,  1  T.  R.  671. 

(/)  Andrews  v.  Paradise,  1725,  8  Mod.  318. 

(m)  Onions  v.  Cohen,  1865,  2  Hem.  &  M.  354. 

(w)  Hoivell  v.  Richards,  1809,  11  East,  633. 

(o)  Smith  v.  Compton,  1832,  3  B.  &  Ad.  189.  See  Barton  v.  Fitzgerald, 
1812,  15  East,  530 ;    Young  v.  Eaincock,  1849,  7  C.  B.  310. 

(p)  Kind  v.  Marshall,  1819,  1  Br.  &  B.  319. 

(q)  Sanderson  v.  Mayor  of  Bertnick-on-Tweed,  1884,  13  Q.  B.  D.  547. 

(?•)  Leech  v.  Schweder,  1874,  9  Ch.  p.  474. 
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It  is  in  every  case  a  question  of  fact  whether  the  quiet   Whatconsti- 


enjoyment  of  the  land  has  or  has  not  been  interrupted  (s) ; 
and  where  the  ordinary  and  lawful  enjoyment  of  the 
demised  land  is  substantially  interfered  with  by  the  acts 
of  the  lessor,  or  those  lawfully  claiming  under  him  (t),  the 
covenant  is  broken,  although  neither  the  title  to  the  land 
nor  the  possession  of  the  land  may  be  otherwise  affected  (u). 
This  enlarges  the  older  rule  (r),  according  to  which  the 
covenant  was  a  covenant  to  secure  title  and  possession  (x). 
But  an  act — such  as  building  on  adjoining  land,  and  so 
interfering  with  the  lessee's  light  and  air — which  would 
be  a  breach  of  covenant,  may  be  excused  by  circumstances 
existing  at  the  date  of  the  lease  and  known  to  both 
parties  which  show  that  the  right  in  question  was  not 
intended  to  pass  by  the  demise  (y).  Thus  the  lessee  of  a 
house  and  garden,  forming  part  of  a  large  area  of  building 
ground,  is  not  entitled  under  this  covenant  to  restrain  the 
lessor  or  persons  claiming  under  him  from  building  on  the 
adjoining  land  so  as  to  obstruct  the  free  access  of  light  and 
air  to  the  garden  (z) . 

The  interruption  may  be  the  result  of  acts  done  off  the 
demised  premises.  Thus,  under  a  general  covenant  for 
quiet  enjoyment  contained  in  the  lease  of  a  coal  mine,  the 
working  of  ironstone  lying  between  the  surface  and  the 
demised  coal  in  such  a  manner  as  to  interrupt  the  lessee 
in  his  occupation  of  the  mine,  will  constitute  a  breach  (a). 
But  there  must  be  a  physical  interference  with  the  enjoy- 
ment of  the  premises.  For  an  interference  arising  by  noise 
or  otherwise  the  remedy  is  in  respect  of  the  nuisance  (b). 

0)  See  Allpori  v.  Securities  Co.,  Ltd.,  1895,  72  L.  T.  533.  For  a  merely 
temporary  interruption  the  proper  remedy  is  in  damages,  and  an 
injunction  will  not  be  granted  :  Leader  v.  Moody,  1875,  20  Eq.  145. 
As  to  pleading  a  breach  by  eviction,  see  Brookes  v.  Hamphreus,  1838, 
5  Bing.  N.  C.  55. 

{t)  That  is,  claiming  under  him  the  right  to  do  the  acts  which  caused 
the  interruption  ;  per  Lord  Esher,  M.R.,  in  Harrison,  Ainslie  <Jj  Co. 
v.  MuncasUr,  1891,  2  Q.  B.  p.  685. 

(ft)  See  Sanderson  v.  Mayor  of  Berwick-on-Tweed,  1884,  13  Q.  B.  D. 
p.  551  ;  M.  S.  <D  L.  By.  Co.  v.  Anderson,  1898,  2  Ch.  394. 

(y)  See  per  Lindley,  L.J.,  in  Robinson  v.  Kilvert,  1889, 41  C.  D.  p.  96. 

(x)  Dennett  v.  Atherton,  1872,  L.  R.  7  Q.  B.  316. 

(y)  Robson  v.  Palace  Chambers  Co.,  1897,  14  T.  L.  R.  56. 

(V)  Potts  v.  Smith,  1868,  6  Eq.  311. 

(a)  Shaw  v.  Stenton,  1858,  2  H.  &  N.  858. 

(b)  Jenkins  v.  Jackson,  1888,  40  C.  D.  71. 
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Establish-  A  decree  in  equity  which  subjected  land  to  a  general 

ofTommorf1*  right  °*  conmion,  but  which  was  not  followed  by  any  entry 
or  actual  disturbance,  was  held  not  to  be  a  breach  of  the 
covenant  (c). 
Damage  must  The  covenant  does  not  protect  the  lessee  against 
be  foreseen,  damage  which  could  not  with  reasonable  care  have  been 
foreseen  to  be  the  consequence  of  the  acts  complained  of. 
An  interruption  under  such  a  covenant  is  not  caused  by 
the  lessor  or  those  claiming  under  him,  unless  it  is  either 
a  direct  act  of  interruption,  or  unless  it  is  some  act  of 
which  it  either  was  foreseen,  or  ought  by  reasonable  care 
to  have  been  foreseen,  that  the  consequence  in  the  particular 
case  would  be  the  interruption  (d) .  Hence  a  disturbance  of 
the  working  of  a  mine  resulting  from  an  unforeseen  inrush 
of  water  into  an  adjoining  mine  held  under  the  same  lessor 
was  held  to  constitute  no  breach  of  covenant  (e). 
Breach  must  Moreover  the  act,  whether  of  commission  or  omission,  must 
to  ieaseeqUCnt  ^e  subsequent  to  the  granting  of  the  lease  (/) ;  but  where  the 
act  is  done  by  a  stranger  under  the  authority  of  the  lessor, 
it  is  sufficient  that  it  is  done  during  the  enjoyment  of  the 
lessee,  and  a  breach  of  covenant  is  committed  notwithstand- 
ing that  the  authority  was  given  before  the  lease  (/). 
Breach  must  And  the  interruption  must  be  the  act  of  some  person  to 
be^by  positive  wjlom  ^ne  covenant  extends.  It  is  not  sufficient  that  it 
is  the  result  of  an  act  or  default  of  such  person.  Hence 
under  the  usual  covenant  it  is  no  breach  if  the  headlessor 
recovers  possession  in  consequence  of  non-payment  of  rent 
b}'  the  sublessor  (It) ;  or  if  the  demised  premises  are  dis- 
trained upon  for  arrears  of  land  tax  due  from  the  lessor  (0  ; 
or  if  the  possession  of  the  sublessee  is  interfered  with  by 
the  headlessor  for  non-observance  by  the  sublessee  of  a 
covenant  in  the  headlease  of  which  the  sublessor  omitted 
to  inform  him  (k) . 

(c)  Howard  v.  Maitland,  1883,  11  Q.  B.  D.  695. 

((/)  Per  Bowen,  L.J.,  in  Harrison,  Ainslie  &  Co.  v.  Muncaster,  1891, 
2  Q.  B.  680  at  p.  689. 

(c)  Harrison,  Ainslie  &•  Co.  v.  Muncaster,  supra. 

(/)  Anderson  v.  Oppenhevmer,  1880,  5  Q.  B.  D.  602.  See  Blatchford  v. 
Plymouth,  1837,  3  Bing.  N.  C.  691. 

'(h)  Kelly  v.  Rogers,  1892,  1  Q.  B.  910.  See  contra,  Stevenson  v.  Powell, 
1612,  1  Bulst.  182.  (i)  Stanley  v.  Hayes,  1842,  3  Q.  B.  105. 

(k)  Spencer  v.  Marriott,  1823,  1  B.  '&  C.  457  ;  infra,  p.  376  ;  Dennett 
v.  Atherton,  1872,  L.  B.  7  Q.  B.  316. 
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When  contained  in  a  lease  of  the  exclusive  right  of  Lease  of 
shooting  and  sporting  over  a  farm,  this  covenant  does  not  rights"8 
hinder  the  tenant  of  the  farm  from  using  the  land  in  the 
ordinary  way,  or  from  destroying  furze  and  underwood  in 
the  reasonable  use  of  the  land  as  a  farm ;  nor  will  the 
lessor  be  liable  for  wrongful  acts  committed  by  such 
tenant  contrary  to  the  reservation  of  his  landlord  (I). 

A  covenant,  by  the  lessor,  for  quiet  enjoyment  as  against  Breach  by 
any  person  claiming  by,  from  or  under  him,  is  broken  by  an  person  claim- 
eviction  of  the  tenant  by  the  lessor's  widow  entitled  under  lessor. 
a  conveyance  taken  by  the  lessor  to  the  use  of  himself  and 
his  wife  (m) ;    also  by  an  eviction   by  a   person   claiming 
under  a  prior  appointment  by  the  covenantor  and  another 
person  (n)  ;    by  a  remainderman  under  a  settlement  made 
by  the  lessor  before  the  lease  (o) ;  or  by  a  person  claiming 
under  a  settlement  made  by  the  lessor  under  a  power  (p). 

A  covenant  for  quiet  enjoyment  contained  in  a  lease  of  Covenant  by 
corporate  property  does  not  prevent  the  corporation  from  corporation, 
exercising  their  statutory  rights,  such  as  a  right  to  establish 
a  market  (</). 

It  appears  to  be  doubtful  whether  a  lessee,  who  cannot  Right  to  sue 
enter  because  some  one  else  is  in  possession  under  a  lawful  where  e,ntI7 

....  .  .  ..  „  .  .  cannot  be 

title,  can  sue  his  lessor  on  the  covenant  for  quiet  enjoy-  made. 
ment(r).  Such  an  action  has  been  upheld  (s),  on  the 
ground  that  the  lessee  ought  not  to  be  forced  to  enter  and 
so  subject  himself  to  an  action  by  a  tortious  act  (t).  On 
the  other  hand,  it  has  been  suggested  that  the  action  will 
not  lie  without  actual  entry  and  expulsion  (u),  and  that  the 
lessee  has  a  sufficient  remedy  in  his  action  against  the 

(I)  Jeffryes  v.  Evans,  1865, 19  C.  B.  N.  S.  246.  See  Newton  v.  Wilmot, 
1841,  8  M.  &  W.  711  ;  infra,  p.  383. 

(m)  Butler  v.  Sicinnerton ,  1623,  Cro.  Jac.  657. 

(n)  Calvert  v.  Sebright,  1852,  15  Beav.  156. 

(o)  Hurd  v.  Fletcher,  1778,  1  Doug.  43  ;  Evans  v.  Vaughan,  1825, 
4  B.  &  C.  261. 

(p)  Carpenter  v.  Parker,  1857,  3  C.  B.  N.  S.  206. 

(q)  Spurting  v.  Bantoft,  1891,  2  Q.  B.  384. 

(r)  At  any  rate  the  lessee  must  wait  until  he  is  entitled  to  possession  : 
Ireland  v.  Bireham,  1835,  2  Bing.  X.  C.  !)0. 

(s)  Cloake  v.  Hooper,  1673,  Freem.  122  ;  Ludwell  v.  Newman,  1795, 
6  T.  R  458. 

(t)  Cloake  v.  Hooper,  supra. 

(u)  Holder  v.  Taylor,  1614,  Hob.  12.  Where  the  lessee  is  kept  out  of 
possession  by  the  lessor,  see  Hawkes  v.  Orton,  1836,  5  A.  &  E.  367. 
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grantor  of  the  term  for  not  putting  him  into  possession  (x). 
But  where  the  lessee  was  already  in  possession  under  a 
lease  well  granted,  and  took  a  fresh  lease  in  reversion  which 
proved  to  be  invalid,  he  recovered  damages  in  an  action  on 
the  covenant  for  quiet  enjoyment  contained  in  the  second 
lease  (y). 

Covenant,  by  lessor,  in  an  underlease,  that  lessee  sliall  hold 
the  premises  without  any  lawful  eviction,  &c,  by  the 
lessor,  or  any  persons  whomsoever  claiming  by,  from, 
under  or  in  trust  for  her,  or  by  or  through  her  acts, 
means,  right,  dec.  An  eviction  of  the  underlessee  by 
the  original  lessor  for  a  forfeiture  incurred  by  the  use 
of  the  premises  as  a  shop,  contrary  to  a  covenant  in 
the  original  lease,  of  which  the  underlessee  had  not 
been  informed,  is  not  an  eviction  by  means  of  the 
lessor  within  the  meaning  of  the  covenant  (z). 

Covenant  that  the  tenant,  paying  the  rent  and  performing 
the  covenants,  shall  quietly  enjoy.  The  payment  of 
rent  is  not  a  condition  precedent  to  the  performance 
of  the  covenant  for  quiet  enjoyment  (a).  The 
lessor's  covenant  for  quiet  enjoyment  and  the 
lessee's  covenants  to  pay  rent  and  to  repair  are 
independent  covenants,  and,  upon  default  by  the 
lessee,  the  lessor  is  not  justified  in  calling  upon  the 
lessee's  tenants  to  pay  rent  to  him,  the  lessor  (6). 

Clause  in  a  deed  whereby  the  lessor  "for  himself,  his  heirs 
and  assigns,  the  premises  unto  (the  lessee),  his  execu- 
tors, administrators  and  assigns  under  the  rents, 
covenants,  dec.,  before  expressed,  against  all  persons 
whatsoever  lawfully  claiming  the  same,  sliall  and  will, 
during  the  term,  warrant  and  defend."  The  clause 
operates  as  an  express  covenant  for  quiet  enjoyment 
during  the  whole  term  granted  by  the  lease  (c). 


(x)  Goe  v.  Clay,  1829,  5  BLng.  440.  See  Wallis  v.  Hands,  1893,  2  Ch. 
p.  85 ;  Smart  v.  Jones,  1864,  15  C.  B.  N.  S.  p.  727. 

(y)  Lock  v.  Furze,  1866,  L.  R.  1  C.  P.  441. 

(z)  Spencer  v.  Marriott,  1823,  1  B.  &  C.  457.  See  Woodhouse  v.  Jenkins, 
1832,  9  Bing.  431. 

(a)  Dawson  v.  Dyer,  1833,  5  B.  &  Ad.  584.  And  see  Edge  v.  Boileau, 
infra.  (b)  Edge  v.  Boileau,  1885,  16  Q.  B.  D.  117. 

(c)   Williams  v.  Burrell,  1845,  1  C.  B.  402. 
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Where  the  covenant  provides  that  the  lessee  shall  quietly 
hold  and  enjoy  the  premises  for  and  (hiring  the  said  term, 
the  last  words  must  be  taken  to  refer  to  the  term  which  the 
lessor  assumed  to  grant  by  the  lease,  and  not  to  the  term 
which  he  actually  had  power  to  grant  (d). 

Upon  the  breach  of  a  covenant  for  quiet  enjoyment  con- 
tained in  a  lease  which  turns  out  to  be  void,  and  under  which 
the  lessee  has  entered,  the  lessee  is  entitled  to  recover  the 
value  of  the  term  and  the  costs  of  defending  an  action  of 
ejectment,  and  also  the  sum  recovered  as  mesne  profits  by 
the  plaintiff  in  such  action  (e).  And  in  the  case  referred  to 
above,  where  a  lease  in  reversion  was  invalid,  the  difference 
in  value  between  the  invalid  lease  and  a  substituted  lease 
which  the  lessee  accepted  from  the  person  entitled  to  the 
premises  was  taken  as  the  test  of  the  amount  of  damages 
recoverable  against  the  original  lessor  (/).  If  the  lessee 
has  to  remove  to  other  premises  in  consequence  of  inter- 
ference by  the  lessor,  the  damages  will  not  be  confined  to 
the  value  of  the  term,  but  will  include  all  loss  naturally 
resulting,  such  as  the  expense  to  the  lessee  of  removing 
his  business  (g). 

SECT.  XI.— LIVE  STOCK  (A). 

Upon  a  lease  of  a  stock  of  live  cattle,  the  lessee  is  entitled,   ,Ri?h,ts.ancl„ 

.....  -i/«p    liabilities  of 

m  the  absence  of  special  stipulation,  to  the  use  and  profits  of  lessee  and 
them  during  the  term  ;  and  the  lessor  has  only  a  possibility  lessor- 
of  property  in  case  the  cattle  all  outlive  the  term(/).  If 
any  of  the  cattle  die  during  the  term,  the  property  in  them 
rests  absolutely  in  the  lessee,  and  the  lessor  cannot  claim 
to  have  them  replaced  after  the  term ;  hence  he  has  no 
reversion  to  grant  over  to  another,  either  during  the  term 
or  after,   until   the   lessee   has   re-delivered   the  cattle  to 

(d)  Evans  v.  Vaughan,  1825,  4  B.  &  C.  201,  268. 

(e)  Williams  v.  Burrell,  1845,  1  C.  B.  402  ;  Rolph  v.  Crouch,  1867, 
L.  B.  :3  Ex.  44.  Where  the  interruption  does  not  amount  to  the  loss  of 
the  term,  there  is  a  continuing  cause  of  action,  and  the  damages  are 
assessed  down  to  the  time  of  assessment  :  B.  S.  C.  Ord.  36,  r.  58.  See 
Hole  v.  Chard  Union,  1894,  1  Ch.  293  ;  Child  v.  Staining,  1879,  11 
C.  I).  82. 

(/')  Lock  v.  Furze,  1866,  L.  B.  1  C.  P.  441.     See  Jones  v.  Hawkins, 
1886,  3  T.  L.  B.  59  ;  Sutton  v.  Baillie,  1891,  65  L.  T.  528. 
(>j)  Grosvenor  Hotel  Co.  v.  Hamilton,  1894,  2  Q.  B.  836. 
(it)  See  article  in  23  Sol.  Journ.  208.  (i)  Bac.  Abr.  (A.)  639. 
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him(j).  All  the  young  produced  by  the  cattle  during  the 
term  belong  to  the  lessee,  but  he  cannot  kill  or  dispose 
during  the  term  of  the  cattle  originally  leased  without 
being  subject  to  an  action  of  trespass  (J). 

Sometimes,  however,  provision  is  made  for  keeping  up 
the  flock  or  herd  at  the  expense  either  of  the  lessor  (/.) 
or  of  the  lessee  (I),  and  for  the  re-delivery  of  the  whole 
upon  the  determination  of  the  tenancy,  or  payment  of 
compensation  (/). 

A  covenant  by  the  lessee  of  sheep  or  cattle,  on  behalf  of 
himself  and  his  assigns,  at  the  end  of  the  lease  to  deliver 
sheep  or  cattle  of  the  same  value  as  those  let  to  him,  or  to 
pay  a  certain  price,  is  a  personal  contract  only,  and  will  not 
bind  a  person  to  whom  the  lessee  has  assigned  the  sheep 
or  cattle  (m) . 

In  a  lease  of  cows  by  the  tenant  of  a  farm  to  a  dairyman, 
the  terms  may  be  that  the  dairyman  shall  pay  so  much 
a  year  for  each  cow,  and  in  return  take  the  milk  and  the 
calves,  look  after  the  cattle,  and  have  certain  rights  of 
using  the  farm  for  this  purpose.  The  owner  of  the  cattle 
undertakes  to  support  and  maintain  them,  and  it  is  stipu- 
lated that  they  shall  have  at  certain  times  the  exclusive 
pasture  of  certain  specified  fields  («).  Where  the  agreement 
gave  the  lessee  the  right  of  pasturing  the  cattle  on  lands 
described  as  "  summerleazes  "  and  "after  grass,"  evidence 
was  admitted  of  a  custom  of  the  country  that  the  lessor 
might  put  cattle  of  his  own  on  the  land  called  "  summer- 
leazes "  up  to  12th  May(o). 


SECT.  XII.— GAME. 


Reservation 
of  game  to 
landlord. 


Reservation  of  game  to  landlord 
Ground  Game  Act,  1880     . 
Construction  of  agreements  relating 


to  same 
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Prima  facie  the  right  to  game  is  in  the  lessee  of  land  (p), 
but,  subject  to  the  provisions  of   the  Ground  Game  Act, 

(j)  See  note  (i),  p.  377. 

(k)   Wood  and  Fosters  Case,  1587,  1  Leon.  42. 

\l)  Holme  v.  BrunsUll,  1877,  3  Q.  B.  D.  495. 

(m)  Spencer's  Case,  1683,  5  Eep.  16b  (3rd  resolution). 

(n)  11  v.  Tolpuddle,  1792,  4  T.  E.671  ;  Burt  v.  Moore,  1793,  5  T.  E.  329. 

(o)  Tudgay  v.  Sampson,  1874,  30  L.  T.  262. 

\p)  Pochin  v.  Smith,  1888,  52  J.  P.  4. 
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1880(g),  the  lessor  can  expressly  reserve  the  right  to 
himself,  and  his  power  to  do  so  is  recognized  by  the 
Game  Act,  1831 : — 

Nothing  in  this  Act  contained  shall  authorize  any  person   l  &  2  Will.  4, 
holding  any  land  to  kill  or  take  the  game,  or  to  permit  any  c'     ' s" 
other  person  to  kill  or  take  the  game  upon  such  land,  in  affect  agree- 
any  case  where,  by  deed,  grant,  lease,  or  any  written  or  mentsrelating 
parol  demise  or  contract,  a  right  of  entry  upon  such  land 
for  the  purpose  of    killing  or  taking  the  game  shall  be 
reserved  by  or  given  to  any  grantor,  lessor  or  other  person 
whatsoever. 

The  same  Act  provides  that  the  landlord  may  authorize 
other  persons  to  kill  game,  and  it  imposes  penalties  on  the 
unlawful  killing  of  game  by  the  tenant : — 

Where  the  landlord  shall  have  reserved  to  himself  the  Sect.  n. 
right  of  killing  the  game  upon  any  land,  it  shall  be  lawful   Landlord  to 
for  him  to  authorize  any  other  person  or  persons,  who  shall  js  reserved 
have  obtained  an  annual  game  certificate,  to  enter  upon  may  authorize 
such  land  for  the  purpose  of  pursuing  and  killing  game  to  pursue  and 
thereon.  kin  !t- 

Where  the  right  of  killing  the  game  upon  any  land  shall  Sect- 12- 
be  specially  reserved  by  or  granted  to,  or  shall  belong  to,  JS1^6  g*me 
the  landlord,  or  any  person  whatsoever  other   than   the  landlord, 
occupier  of  such  land,  then,  if  the  occupier  of  such  land  S^J0  be 
shall  pursue,  kill  or  take  any  game  upon  such  land,  or  shall  penalty  for 
give  permission  to  any  other  person  so  to  do,  without  the  kmineil °' 
authority  of  the  landlord  or  other  person  having  the  right 
of  killing  the  game  upon  such  land,  such  occupier  shall,  on 
conviction  thereof  before  two  justices  of  the  peace,  forfeit 
and  pay  for  such  pursuit  such  sum  of  money  not  exceeding- 
two  pounds,  and  for  every  head  of  game  so  killed  or  taken 
such  sum  of  money  not  exceeding  one  pound,  as  to  the 
convicting  justices  shall  seem  meet,  together  with  the  costs 
of  the  conviction. 

In  the  Act  "game  "  is  denned  to  mean  "hares,  pheasants, 
partridges,  grouse,  heath  or  moor  game,  black  game,  and 
bustards  "  (?•) ;  and  the  effect  of  the  above  sections  is  limited 
accordingly.  Sect.  30  goes  further,  and  imposes  a  penalty  on 

(q)  Infra,  p.  381. 

(r)  See  definition  in  sect.  2. 
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Reservation 
depends  on 
right  of  entry. 


Eights  of 
licensees. 


persons  trespassing  in  the  daytime  upon  any  land  in  pursuit 
of  game,  or  woodcocks,  snipes,  quails,  landrails,  or  conies ; 
and  unless  the  tenant  has  the  right  to  the  game,  a  licence 
from  him  will  not  he  a  defence  to  a  person  charged  with 
trespassing  in  pursuit  of  game  or  any  of  the  enumerated 
animals.  If  he  gives  such  licence,  the  lessor,  or  other 
person  having  the  right  to  the  game,  is  for  the  purpose  of 
prosecution  under  the  section  to  be  deemed  to  be  the  legal 
occupier  of  the  land. 

To  constitute  a  reservation  of  game  to  the  landlord,  it  is 
not  sufficient  that  the  tenant  agrees  that  he  will  not  destroy 
it,  and  will  forbid  other  persons  to  sport  or  trespass  upon 
the  land,  and  will  preserve  the  game.  There  must  also  be 
a  reservation  to  the  landlord  of  a  right  of  entry  (s) .  Con- 
sequently, without  such  reservation,  the  tenant  cannot  be 
convicted  under  sect.  12  of  killing  game  (s),  though  he 
would  be  liable  on  his  agreement. 

Where,  apart  from  the  Ground  Game  Act,  1880,  a  reser- 
vation of  the  right  of  sporting  leaves  the  tenant  at  liberty 
to  kill  rabbits,  he  can  direct  other  persons  to  do  so,  and 
such  persons  are  not  liable  under  sect.  30  (t),  though  it  is 
otherwise  where  he  simply  gives  leave  to  other  persons  to 
kill  rabbits  (//). 

If  there  is  no  reservation  of  game  to  the  landlord,  the 
tenant  can  give  other  persons  leave  to  sport  over  the  land  (x) ; 
but  the  leave  must  be  actually  given  before  the  sporting 
begins,  and  a  person  is  not  saved  from  the  penalty  under 
sect.  30  by  his  bond  fide  belief  that  he  had  the  occupier's 
leave  (y).  A  reservation  of  game  to  the  landlord  upon  a 
verbal  letting  enables  the  landlord  to  give  authority  to 
a  person  to  kill  game  so  as  to  save  such  person  from  being 
a  trespasser,  under  sect.  30  (z). 


(s)  Coleman  v.  Bathurst,  1871,  L.  R.  6  Q.  B.  366. 
(<)  Spicer  v.  Barnard,  1859,  28  L.  J.  M.  (J.  176  ;  Padwick  v.  King, 
1859,  29  L.  J.  M.  C.  42. 

(a)  Pryce  v.  Dairies,  1871,  35  J.  P.  374. 

(x)  Pochin  v.  Smith,  1888,  52  J.  P.  4. 

(y)  Morden  v.  Porter,  1860,  7  C.  P>.  N.  S.  641. 

(z)  Jones  v.  Williams,  1877,  46  L.  J.  M.  C.  270. 


GAME. 


381 


The  Ground  Game  Act,  1880. 

The  Ground  Game  Act,  1880  (a),  defines  "  ground  game  " 
to  mean  hares  and  rabbits  (h),  and  confers  upon  the  tenant 
the  indefeasible  right  to  kill  ground  game  (c)  : — 

Every  occupier  of  land  (d)  shall  have,  as  incident  to  and 
inseparable  from  his  occupation  of  the  land,  the  right  to 
kill  and  take  ground  game  thereon  concurrently  with  any 
other  person  who  may  be  entitled  to  kill  and  take  ground 
game  on  the  same  land  ;  but  the  right  thus  conferred  on  the 
occupier  is  subject  to  the  limitations  specified  in  the  section. 

The  limitations  are  as  follow  : — The  occupier  may  kill 
ground  game  only  by  himself  or  by  persons  duly  authorized 
by  him  in  writing  :  the  occupier  himself  and  only  one  other 
person  authorized  by  him  may  kill  ground  game  with  fire- 
arms :  the  persons  authorized  must  be  members  of  the 
occupier's  family  resident  on  the  land,  persons  in  his 
ordinary  service  on  the  land,  and  one  other  person  bond  fide 
employed  by  him  for  reward  in  the  destruction  of  ground 
game.  The  person  authorized  must,  on  demand  by  any 
person  having  a  concurrent  right  to  kill  ground  game, 
produce  the  document  by  which  he  is  authorized  (e) . 

An  occupier  entitled  otherwise  than  under  the  Act  to  kill 
ground  game  retains,  as  incident  to  his  occupation,  the 
right  declared  by  sect.  1,  notwithstanding  that  he  gives 
the  right  to  kill  ground  game  to  any  other  person  (/). 
Agreements  which  purport  to  divest  or  to  prejudice   the 

(a)  43  &  44  Vict.  c.  47. 

(b)  Sect.  8. 

(c)  Sect.  5  saved  rights  under  leases  and  agreements  current  at  the 
passing  of  the  Act,  and  provided  that  tenancies  from  year  to  year  or  at 
will  should  determine  for  the  purposes  of  the  Act  at  the  date  when  they 
would  have  been  determined  by  notice  to  quit  given  on  the  passing  of 
the  Act.  See  as  to  the  effect  of  the  section,  Allhusen  v.  Brooking,  1884, 
26  C.  D.  559  ;  Hassard  v.  Clark,  1884,  13  L.  R.  Ir.  391. 

(d)  A  person  is  not  to  be  deemed  an  occupier  of  land  for  the  purposes 
of  the  Act  by  reason  of  his  having  a  right  of  common  over  the  land,  or 
by  reason  of  an  occupation  for  the  purpose  of  grazing  or  pasturing  sheep, 
cattle,  or  horses  for  not  more  than  nine  months  :  clause  (2)  of  proviso 
to  sect.  1.  Clause  3  restricts  the  time  during  which  the  rights  conferred 
by  the  section  can  be  exercised  in  respect  of  moorlands  and  uninclosed 
lands  (not  being  arable  lands)  to  the  period  from  11  December  to 
31  March  ;  except  as  to  detached  portions  of  moorlands  or  uninclosed 
lands  (adjoining  arable  lands)  which  are  less  than  twenty-five  acres  in 
extent. 

(e)  Sect.  1  (1). 

(/)  Sect.  2  :  Morgan  v.  Jackson,  1895,  1  Q.  B.  885. 


Sect.  1. 
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have  right  to 
kill  ground 
game  con- 
currently 
with  any 
other  person 
entitled. 
Limitation 
on  right  to 
kill  ground 
game. 


Right  cannot 
be  divested. 


382 


TEEMS    OF    TENANCY. 


Restrictions 
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rieht. 


Act  does  not 
restrict  rights 
of  occupying 
owner. 


occupier's  right  under  the  Act  are  void  (g),  but  a  clause  in  a 
lease  which  is  thus  rendered  void  does  not  invalidate  the 
remainder  of  the  lease  (h). 

Sect.  6  of  the  Act  contains  a  restriction  on  the  use  of 
firearms  at  night  for  the  purpose  of  killing  ground  game, 
and  on  the  employment  of  spring  traps  (except  in  rabbit- 
holes)  and  poison. 

The  Act  applies  to  the  occupier  of  land  as  distinguished 
from  the  owner,  and  its  object  is  to  protect  the  occupier 
against  a  landlord  who  might  be  inclined  to  overstock  the 
land  with  hares  and  rabbits  (i).  Consequently  an  owner 
of  land,  who  is  also  the  occupier,  is  not  debarred  from 
disposing  as  he  pleases  of  the  right  to  kill  ground 
game,  nor  is  he  subject  to  the  restrictions  of  sect.  6  as 
to  the  mode  of  killing  the  game  (i).  A  lessee  who  has 
the  right  to  kill  game  apart  from  the  Act  is  subject  to 
these  restrictions  (k). 


Construction  Under  a  demise  or  reservation  of  the  exclusive  right  of  hunt- 
reservation  of  ing,  shooting ,  fishing  and  sporting  over  a  farm,  the  person 
right  of  shoot-  entitled  to  shoot  over  the  farm  must  not  trample  fields  of 
standing  crops  at  a  time  when  it  is  not  usual  or  reasonable 
to  do  so  (I).  The  reservation  includes  whatever  is  ordi- 
narily known  as  "  hunting,  shooting,  fishing  and  sporting," 
and  under  it  the  tenant  of  the  land  is  not  entitled  (apart 
from  statute)  to  shoot  rabbits  (n).  He  may,  however,  use 
the  land  in  the  ordinary  and  reasonable  way ;  but  must  not 
resort  to  expedients  for  driving  the  game  away  (o) .  The 
destruction  of  furze  and  underwood  in  such  reasonable  use 
of  the  land  is  no  eviction  from  the  right  of  shooting  (o). 
It  seems  that  a  grant  of  leave  to  hunt  over  premises  does 
not  give  the  grantee  the  liberty  of  shooting  over  them  (p). 

(g)  Sect.  3. 

(/<)  Beardmore  v.  Meakin,  1885,  L.  J.  N.  C.  p.  8. 

(i)  Smith  v.  Hunt,  1886,  54  L.  T.  422.  But  see  Anderson  v.  Vicary, 
1899,  2  Q.  B.  436,  where  the  decision  in  Smith  v.  Hunt  was  held  to 
apply  only  to  sect.  6,  and  not  to  the  act  generally. 

(k)  Saunders  v.  Pitfield,  1888,  58  L.  T.  108. 

(1)  Hilton  v.  Green,  1862,  2  F.  &  F.  821. 

(n)  Jeffryes  v.  Evans,  1865,  19  C.  B.  N.  S.  246,  264. 

(o)  Jeffryes  v.  Evans,  19  C.  B.  N.  S.  p.  266. 

( p)  See  judgment  of  Gibb,  C.J.,  in  Moore  v.  Plymouth,  1817,  7  Taunt. 
at  p.  627. 
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Exception  of  liberty  for  each  tenant  on  his  farm  to  kill  Construction 
rabbits  with  ferrets  only  (in  a  demise  of  a  house  and   agreements 
land  with  sole  licence  of  shooting  and  sporting  over  relating  to 
lands,  plantations  and  coverts  of  the  lessor).      The 
exception  extends  not  only  to  farms  existing  at  the 
time  of  the  demise,    but  also  to   plantations,  &c, 
which  are  subsequently  let  as  farms  (q). 
Grant  to  a  person,  his  heirs  and  assigns,  of  free  liberty, 
with  servants  or  otherwise,  to  come  into  and  uponlands 
and  there  to  hawk,  hunt,  fish  and  fowl.     Is  a  grant  of 
a  licence  of  profit,  and  not  of  a  mere  personal  licence 
of  pleasure  ;  therefore  it  authorizes  the  grantee,  his 
heirs  and  assigns,  to  hawk,  &c,  by  his  servants  in 
his  absence  (r). 
Grant  to  lessee  of  right  of  sporting  over  land  demised  and 
other  lands,  "  in  common  with  the  lessor,  his  heirs  and 
assigns,  and  any  friend  of  his  or  them.'"     The  exercise 
of  the  privilege  is  not  confined  to  a  single  friend  at 
a  time  (s) . 
The  lessor,  or  other  person  entitled  to  sporting  rights,  is 
not  entitled  to  bring  game  on  the  land,  or  to  cause  it  to 
increase  to  an  unreasonable  extent,  and  if  he  does  so  the 
tenant  may  maintain  an  action  for  the  damage  done  to  his 
crops  (£).     And  where  a  lease  is  taken  on  the  faith  of  a 
parol  undertaking  by  the  landlord  to  kill  down  the  game, 
this  will  be  enforced  as  a  collateral  agreement  (u).     But 
a  covenant  by  the  lessee  of  sporting  rights  to  keep  down 
rabbits  cannot  be  enforced  against  the  lessee  if  the  lessor 
has  not  reserved  the  right  of  sporting  on  the  land  in  the 
occupation  of  his  tenants,  so  that  the  lessee  cannot  enter 
on  such  lands  (x). 


Excess  cf 
game. 


(q)  Newton  v.  Wilmot,  1841,  8  M.  &  W.  711. 

(r)  Wickham  v.  Hawker,  1840,  7  M.  &  W.  63.  See  Ewart  v.  Graham, 
1859,  7  H.  L.  C.  331. 

(s)  Gardiner  v.  Colyer,  1864,  12  \V.  R.  979. 

(0  Fairer  v.  Nelson,  1885,  15  Q.  B.  D.  258  ;  Hilton  v.  Green,  1862,  2 
F.  &  F.  821  ;  Birkbeck  v.  Paget,  1862,  31  Beav.  403. 

(u)  Morgan  v.  Griffith,  1871,  L.  R.  6  Ex.  70  ;  Erskine  v.  Adeane,  1873, 
8  Ch.  756. 

(x)  Cornewall  v.  Daivson,  1871,  24  L.  T.  664. 
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SECT.  XIII.— UNDERLEASES. 
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(1)  Piight  to  Underlet. 

A  lessee  for  years  or  from  year  to  year,  unless  restrained 
by  express  agreement,  may,  without  the  consent  of  his 
lessor,  grant  underleases  for  any  number  of  years  less  than 
the  term  for  which  he  holds  the  premises.  A  demise  by 
a  tenant  from  year  to  year  to  another,  also  to  hold  from 
year  to  year,  is,  in  legal  operation,  a  demise  from  year  to 
year  during  the  continuance  of  the  original  demise  to  the 
intermediate  landlord  (y) .  Where  a  tenant  for  a  term  of 
years  sublets  part  of  the  premises  to  a  tenant  from  year  to 
year,  and  at  the  end  of  the  term  agrees  with  the  superior 
landlord  to  hold  from  month  to  month,  this  does  not 
prevent  the  continuance  of  the  yearly  subtenancy  (z). 

There  cannot,  strictly  speaking,  be  a  tenant  to  a  tenant 
at  will,  since,  if  the  latter  leases,  the  will  is  determined  (a). 
But  though  a  tenant  at  will  cannot,  as  against  his  landlord, 
constitute  another  person  tenant  at  will,  he  can  make  a 
tenant  at  will  as  against  himself  (b).  One  tenant  at 
sufferance  cannot  make  another  (c). 

Leases  frequently  contain  an  express  stipulation  against 
the  lessee  subleasing  without  first  obtaining  the  consent  in 
writing  of   the  lessor  (d) .      An  agreement  for   a   building 

(»/)  Per  Parke,  B.,  in  Oxley  v.  James,  1844,  3  M.  &  W.  209,  212  ;  Pike 
v.  Eyre,  1829,  9  B.  &  C.  909  ;  Mackay  v.  Mackreth,  1785,  4  Doug.  213. 

(z)  Peirse  v.  Sharr,  1828,  2  Man.  &Ry.  418. 

(a)  Judgment  of  Buller,  J.,  in  Birch  v.  Wright,  1786,  1  T.  R.  at  p.  382. 
See  infra,  p.  432. 

(h)  Per  Patteson,  J.,  in  Doe  v.  Carter,  1847,  9  Q.  B.  at  p.  865. 

(c)  Judgment  of  Lord  Ellenborough,  C.J.,  in  Tlmnder  v.  Belcher,  1803, 
3  East,  at  p.  451.     See  Shopland  v.  Ryoler,  1603,  Cro.  Jac.  55. 

(d)  As  to  the  rights  of  the  lessee  against  a  sub-lessee  who  has  gone 
into  possession,  in  the  event  of  the  landlord  refusing  his  consent,  see 
Fawkner  v.  Booth,  1893,  10  T.  L.  R.  83.  If  the  sub-lessee  himself  pro- 
cures the  disapproval  of  the  landlord,  he  cannot  get  relief  against  the 
forfeiture  of  his  deposit  :  Davis  v.  Nisbett,  1861,  10  C.  B.  N.  S.  752. 
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lease  containing  such  a  stipulation  will  be  specifically 
enforced,  although  the  lessee  alleges  that  he  did  not  intend 
to  build  himself  (<?). 

The  effect  of  a  provision  that  the  consent  is  not  to  be 
unreasonably  withheld  is  considered  under  the  head  of 
"Assignment  "  (/). 

Covenant  not  to  underlease  is  broken  by  an  underletting  Construction 
from  year  to  year  (a).  of  express 

covenants 

Covenant,  by  lessee,  not  to  grant  any  underlease  for  any  relating  to 
term  whatsoever,  or  let,  assign,  transfer,  set  over  or  underlettlnS- 
otherwise  part  with  the  messuage  and  j)remises  without 
the  special  licence  of  the  lessor.  Extends  only  to  such 
underletting  as  a  licence  might  be  expected  to  be 
applied  for,  and  therefore  letting  lodgings  is  not  a 
breach  of  the  covenant  (h),  though  it  is  otherwise  if 
the  lessee  parts  with  the  exclusive  possession  of  any 
portion  of  the  demised  premises  (t). 

Covenant  not  to  assign,  transfer,  set  over  or  otherwise  do 
or  put  away  the  lease  or  premises.  Does  not  extend 
to  an  underlease  for  part  of  the  term  (j). 

Proviso  not  to  assign  or  otherwise  part  with  the  premises 
or  any  part  thereof  for  the  whole  or  any  part  of  the 
term.     The  words  include  an  underlease  (k). 

Proviso  for  re-entry  if  the  lessee  does  any  act  ivlicreby 
the  premises  become  vested  for  the  ivholc  or  any  part  of 
the  term  in  any  person  other  than  the  lessee  (I). 
Includes  a  subletting  from  year  to  year. 

Covenant  not  to  let,  set  or  demise  the  premises  for  all  or 
any  part  of  the  term.  An  assignment  will  be  a 
breach  (//<). 

A  mere  advertising  for  a  tenant  works  no  forfeiture  under  Breach  of 


covenant. 


(e)  Haberdashers'  Co.  v.  Isaac,  1857,  3  Jur.  N.  S.  611. 

(/)  Infra,  p.  394.  (g)  Timms  v.  Baker,  1883,  49  L.  T.  106. 

(h)  Doe  v.  Laming,  1814,  4  Camp.  77. 

(i)  See  Roev.  Sales,  1813, 1  M.  &  S.  297  ;  and  observations  of  Parke,  R, 
in  Greenslade  v.  Tapscott,  1834,  1  Cr.  M.  &  R.  at  p.  59.  As  to  stalls  in 
an  opera-house,  see  Croft  v.  Lumley,  1857,  6  H.  L.  C.  672. 

(j)  Crusoe  v.  Bugby,  1771,  2  W.  Bl.  766  ;  Church  v.  Brown,  1808,  15 
Ves.  at  p.  265. 

(k)  Doe  v.  Worsley,  1807,  1  Camp.  20. 

{1)  Dymock  v.  ShoweWs  Brewery  Co.,  1898,  79  L.  T.  329. 

(m)  Greenaway  v.  Adams,  1806,  12  Ves.  395.  Cf.  Re  Doyle  and 
O'Hara's  Contract,  1899,  1  I.  E.  113. 
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Covenant  in 
underlease. 


Approval  of 
head-lessor. 


a  covenant  against  underletting  (?/).  To  constitute  a  breach 
there  must  be  a  substantial  parting  with  a  substantial  part 
of  the  demised  premises  (o) . 

Specific  performance  of  an  agreement  to  grant  a  lease 
to  the  plaintiff  will  not  be  refused  simply  because  he  has 
contracted  to  underlet  for  a  purpose  forbidden  by  the 
agreement  (p). 

Where  a  lease  contains  a  covenant  against  assigning  or 
underleasing  without  the  consent  of  the  lessor,  and  such 
consent  having  been  obtained,  the  lessee  agrees  to  grant  an 
underlease  which  is  to  contain  provisions  in  all  respects 
like  those  in  the  original  lease,  the  covenant  against  assign- 
ment in  the  underlease  should  stipulate  for  the  assent  of 
the  underlessor,  and  not  of  the  headlessor  (q)  ;  unless  there 
are  indications  in  the  agreement  that  the  covenants  of  the 
headlease  are  to  be  inserted  without  modification  (r). 

Where  an  agreement  for  a  lease  provides  for  payment  of 
rent  till  the  lease  is  granted,  and  the  agreement  is  made 
subject  to  approval  by  the  superior  landlord,  this  approval 
is  a  condition  precedent  to  a  claim  for  rent  (s). 


Underleases 
distinguished 
from  assign- 
ments. 


(2)    What  constitutes  an  Underlease. 

The  term  granted  by  an  underlease  must  be  shorter  than 
that  which  the  underlessor  himself  possesses,  although, 
as  already  stated,  a  tenant  from  year  to  year  can  underlet 
from  year  to  year,  and  he  will  still  retain  a  reversion 
which  entitles  him  to  distrain  (u). 

A  grant  by  a  man  by  deed  of  the  whole  of  his  interest 
in  premises,  or  of  a  greater  interest  in  them  than  he 
actually  possesses  (x),  will  operate  as  an  absolute  convey- 
ance or  assignment,  whatever  may  be  the  form  of  words 
used,  and  though  the  deed  reserves  rent,  and  contains  a 


(n)  Gourlay  v.  I),  of  Somerset,  1812,  1  V.  &  B.  68. 

(o)  Mashiter  v.  Smith,  1887,  3  T.  L.  R.  673. 

(p)   Williams  v.  Cheney,  1796,  3  Ves.  59. 

(q)   Williamson  v.  Williamson,  1874,  9  Ch.  729. 

(r)  Haywood  v.  Silber,  1885,  30  C.  D.  404. 

(s)  Brook  v.  Fletcher,  1877,  37  L.  T.  100. 

(u)  Curtis  v.  Wheeler,  1830,  Moo.  &  M.  493  ;  supra,  p.  228. 

(x)  Hicks  v.  Downing,  1697,  1  Ld.  Raym.  99  ;  Wollaston  v.  Hakewell, 
1841,  3  M.  &  Gr.  297,  p.  323.  See  Baker  v.  Gostling,  1834,  1  Bing. 
N.  C.  19. 
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power  of  re-entry  on  non-payment  of  rent(y).  Since  no 
reversion  remains  in  the  grantor,  he  cannot  distrain  for  the 
rent  (z),  the  statutory  remedies  for  a  rent-seek  not  applying 
to  such  a  case  (a).  Even  if  an  underlease  for  longer  than 
the  residue  of  the  original  term  leaves  in  the  underlessor 
a  reversion  by  estoppel,  yet  this  will  not  pass  on  a  subse- 
quent assignment  of  the  residue  of  the  original  term,  so  as 
to  enable  the  assignee  to  sue  on  the  covenants  in  the  under- 
lease (b).  And  the  payment  of  an  instalment  of  the 
consideration  for  the  assignment,  though  called  rent,  does 
not  operate  as  an  attornment  so  as  to  give  a  power  of 
distress  (c).  A  rent  reserved  on  such  a  grant,  however,  is 
not  merely  a  gross  sum,  but  a  payment  in  the  nature  of 
rent,  and  is  recoverable  as  such  (d).  Similarly,  where  the 
parties  intend  to  create  the  relation  of  landlord  and  tenant, 
a  parol  demise  for  all  the  residue  of  the  interest  of  the 
lessor,  since  it  cannot  operate  as  an  assignment,  may  be 
construed  as  a  lease,  and  the  lessor  may  maintain  an 
action  of  use  and  occupation,  or  of  debt  for  the  rent  thereby 
reserved,  though  he  cannot  distrain  for  it  (e). 

(3)  Rights  and  Liabilities  of  Underlessee. 

The  underlessee  is  not   personally  liable   for   the   rent  As  against 

reserved  in  the  original  lease  (/),  but  any  goods  belonging  oriSinallessor- 

to  him  which  are  upon  the  demised  premises  may  be  dis-     s  t0  ien  • 

trained  for  arrears  of  rent  due  by  the  original  lessee  (g). 

The    underlessee    is    not    directly    liable    for    breaches  As  to  cove- 
nants in 

(y)  Beardman  v.  Wilson,  1868,  L.  R.  4  C.  P.  57  ;  Palmer  v.  Edwards, 
1783,  1  Dougl.  187  (note) ;  Parmenter  v.  Webber,  1818,  8  Taunt.  593  ; 
Thorn  v.  Woollcombe,  1832,  3  B.  &  Ad.  586  ;  Pluck  v.  Digges,  1831, 
5  Bligh,  N.  S.  31.  See  Smith  v.  Mapleback,  1786,  1  T.  R.  441  ;  Bryant 
v.  Hancock  d-  Co.,  1898,  1  Q.  B.  716,  on  app.  15  T.  L.  R,  490. 

(z)  See  Pascoe  v.  Pascoe,  1837,  3  Bing.  N.  C.  898. 

(a)  Anon.  v.  Cooper,  1768,  2  Wils.  375.  Cf.  Langford  v.  Selmes, 
1857,  3  K.  &  J.  220.  (b)  Norris  v.  Craig,  1895,  43  W.  R.  480. 

(c)  Hazeldine  v.  Heaton,  1883.  C.  &  E.  40. 

(d)  Baker  v.  Gostling,  1834,  1  Bing.  N.  C.  19 ;  Williams  v.  Hayward, 
1859,  1  E.  &  E.  1040  ;  Newcomb  v.  Harvey,  1691,  Carth.  161. 

(e)  Pollock  v.  Stacy,  1847,  9  Q.  B.  1033.  See  observations  of  Bovill,  C.  J., 
in  Beardman  v.  Wilson,  1868,  L.  R.  4  C.  P.  at  p.  58.  See  also  Poultney 
v.  Holmes,  1721,  1  Stra.  405  ;  Preece  v.  Corrie,  1828,  5  Bing.  24  ;  and  cf. 
Barrett  v.  Rolph,  1845,  14  M.  &  W.  348. 

(/)  Holford  v.  Hatch,  1779,  1  Dougl.  183. 
(g)  See  supra,  pp.  217,  229. 
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Underlessee 
considered  to 
have  notice  of 
covenants  in 
original  lease. 


Rights  under 
agreement  for 
underlease. 


of  the  covenants  in  the  original  lease  (h),  but  he  may  be 
evicted  by  the  original  lessor  for  a  forfeiture  incurred  by 
such  breaches,  and,  in  that  case,  it  would  seem  that,  in 
the  absence  of  fraudulent  misrepresentation  or  conceal- 
ment, he  will  have  no  remedy  against  his  immediate 
lessor  (i). 

Moreover,  it  is  the  duty  of  a  person  contracting  for  an 
underlease  from  year  to  year  (k),  or  for  any  longer  term,  to 
inform  himself  of  the  covenants  contained  in  the  original 
lease  ;  and  if  he  enters  and  takes  possession  of  the  property, 
he  will  be  considered  as  having  full  notice  of,  and  will,  in 
equity,  be  bound  by  such  covenants  (/).  Hence  the  original 
lessor  may  obtain  an  injunction  to  restrain  the  under- 
lessee  from  committing  breaches  of  restrictive  covenants 
in  the  original  lease  (m).  Where  a  person  takes  an 
underlease  from  the  assignee  of  a  lease,  the  underlessee, 
without  notice,  is  bound  by  the  covenants  contained  in 
the  assignment  (n). 

An  agreement  to  grant  an  underlease  with  specified  cove- 
nants is  equivalent  to  a  representation  that  the  headlease 
allows  of  such  a  grant,  and,  unless  the  underlessee  has  had 
a  chance  of  inspecting  the  headlease  (o),  an  underlease 
subject  to  narrower  covenants  will  not  be  enforced  (p)  ;  but 
in  an  action  for  breach  of  the  agreement  it  has  been  held 
to  be  enough  if  the  lessee  shows  that  he  was  ready  to  grant 
an  underlease  according  to  the  agreement,  although  not 
warranted   by   the   headlease  (q).      If   the   underlessee   is 


(h)  See  Berney  v.  Moore,  1791,  2  Ridg.  P.  C.  p.  323. 

\i)  See  Spencer  v.  Marriott,  1823,  1  B.  &  C.  457,  459.  As  to  the 
possibility  of  a  remedy  under  the  covenant  f<  >r  quiet  enjoyment,  see  supra, 
p.  374,  and  Hayward  v.  Parke,  1855,  16  C.  B.  295,  325. 

(k)  Wilson  v*.  Hart,  1866,  1  Ch.  463. 

(/)  Cosser  v.  Collinge,  1832,  3  My.  &  K.  283.  See  Flight  v.  Barton, 
1832,  ib.  282  ;  Clements  v.  Welles,  1865,  1  Eq.  200  ;  Nash  v.  Cochrane, 
1839,  3  Jur.  973. 

(m)  See  Clements  v.  Welles,  supra ;  Tritton  v.  Bankart,  1887,  56  L.  T. 
306.  (n)  Clements  v.  Welles,  supra. 

(o)  Hyde  v.  Warden,  1877,  3  Ex.  D.  722.  An  express  covenant 
Ly  the  underlessee  to  deliver  up  landlord's  fixtures  does  not  imply  a 
covenant  bv  the  underlessor  that  he  will  be  at  liberty  to  remove  trade 
fixtures  :  Porter  v.  Drew,  1880,  5  C.  P.  D.  143. 

(p)   Van  v.  Corpe,  1834,  3  My.  &  K.  269. 

(q)  Hayward  v.  Parke,  1855,  16  C.  B.  295  (on  the  ground  that  the 
sublessee  would  have  his'  remedy  against  the  lessee  on  his  covenant  for 
quiet  enjoyment). 
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expressly  informed  of  the  restrictions  in  the  headlease,  he 
takes  the  risk  of  any  permission  to  neglect  the  restrictions 
given  to  him  by  his  own  lessor  (r). 

Covenants  to  repair  in  a  lease  and  an  underlease  granted 
at  different  periods,  though  in  terms  the  same,  are  in  effect 
substantially  different,  because  each  must  be  construed 
with  reference  to  the  age  and  character  of  the  premises  at 
the  date  of  the  demise.  The  underlessee  is  only  bound  to 
put  them  in  the  same  condition  as  he  found  them  in  at  the 
time  of  the  lease  to  him  (s).  Hence  the  covenant  in  the 
underlease  is  not  a  covenant  of  indemnity,  and  if  the  original 
lessor  has  sued  the  lessee  on  his  covenant  to  repair,  the 
latter,  though  he  can  recover  from  his  underlessee  damages 
for  the  breach  of  covenant  by  the  underlessee  (t),  cannot 
recover  the  costs  incurred  in  defending  the  action (u),  or 
damages  for  the  forfeiture  incurred  through  breach  of  the 
lessee's  covenant  (x).  But  if  the  sublease  is  made  "  subject 
in  all  respects  to  the  terms  of  the  existing  lease  and  the 
covenants  and  stipulations  contained  therein,"  this  is  a 
covenant  of  indemnity,  and  the  lessee  is  entitled  against 
the  sublessee  to  the  costs  of  an  action  which  the  lessee 
has  reasonably  defended  (y). 

An  undertenant  may  deduct  from  his  rent  compulsory 
payments  made  by  him  of  arrears  of  rent  due  from  the 
original  tenant  to  the  original  landlord  (2). 

Where  underlessees  hold  separate  portions  of  premises  at 
distinct  rents,  the  whole  of  the  premises  being  held  under 

(r)  Brooks  v.  Tolputt,  1884,  1  T.  L.  R.  39. 

(s)  Pontifex  v.  Foord,  1884,  12  Q.  B.  D.  152  ;  Walker  v.  Hatton,  1842, 
10  M.  &  W.  249.  As  to  the  damages  recoverable  against  a  sublessee 
for  breach  during  the  term  of  a  covenant  to  keep  in  repair,  see  Conquest 
v.  Ebbetts,  1896,  A.  C.  49U  ;  supra,  p.  322. 

(t)  So  lie  can  recover  the  expenses  of  repairs  executed  under  threat  of 
forfeiture  :  Colley  v.  Streeton,  1823,  2  B.  &  C.  273. 

(«)  Penley  v.  Watts,  1841,  7  M.  &  W.  601  ;  Walker  v.  Hatton,  1842, 
10  M.  &  W.  249  ;  overruling  Neale  v.  Wyllie,  1824,  3  B.  &  C.  533. 
Substantial  damages  are  recoverable,  although  the  lessee  incurs  a  for- 
feiture of  the  term  by  non-payment  of  rent  :  Davies  v.  Underwood,  1857, 
2  H .  &  N.  570  ;  and  as  to  the  rights  of  the  sublessor  against  the  sub- 
lessee when  a  forfeiture  of  the  headlease  has  been  incurred,  see  Glow 
v.  Brogden,  1840,  2  M.  &  Gr.  39. 

(js)  Logan  v.  Hall,  1847,  4  C.  B.  598 ;  infra,  p.  463. 

(y)  Hornby  v.  Cardwell,  1881,  8  Q.  B.  D.  329.  See  Hammond  v. 
Bussey,  1887,  20  Q.  B.  D.  79.  As  to  the  parties  where  there  is  a  covenant 
of  indemnity,  see  Byrne  v.  Brown,  1889,  22  Q.  B.  D.  657.     (z)  Supra,  p.  205. 
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one  original  lease  at  an  entire  rent ;  and  one  of  the  under- 
lessees  under  threat  of  a  distress  by  the  owner  of  the 
reversion  on  the  original  lease  pays  the  whole  rent,  an 
action  is  not  maintainable  by  him  to  recover  from  the 
other  underlessee,  as  money  paid  to  his  use,  the  proportion 
of  the  rent  due  from  him  (a).  And  similarly,  where  one 
part  of  the  demised  land  has  been  assigned,  and  the  rest 
underleased,  since  the  parties  are  not  liable  to  a  common 
demand,  and  there  is  no  one  entitled  to  sue  the  underlessee 
for  his  share,  the  assignee  cannot  enforce  contribution  from 
the  underlessee  (6) . 
Renewal  of  Where   an   underlessor   covenants    for   renewal   of   the 

underlease  at  the  same  rent,  provided  he  obtains  a  renewal 
of  his  own  lease,  the  underlessee  is  entitled  to  renewal 
without  contributing  to  the  fine  or  increased  rent  required 
on  renewal  of  the  headlease  (c). 

(a)  Hunter  v.  Hunt,  1845,  1  C.  B.  300. 

(b)  Johnson  v.  Wild,  1890,  44  C.  D.  146. 

(c)  Evans  v.  Walshe,  1805,  2  Sch.  &  Lef.  519  ;  Revell  v.  Hussey,  1813, 
2  Ball  &  B.  280  ;  Lawder  v.  Blackford,  1815,  Beat.  522.  And  as  to  the 
head-renewal  not  being  in  the  name  of  the  underlessor,  see  Lumley  v. 
Timms,  1873,  28  L.  T.  608. 
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SECT  L— VOLUNTARY  ASSIGNMENTS. 

(1)   Right  to  assign. 

The  right  to  assign,  unless  expressly  restrained,  is  Where  there 
incident  to  the  estate  of  every  tenant  (a) ,  except  a  tenant  JJLj^jjj^f8" 
by     sufferance.      An    assignment    by    a    tenant    at    will 

(a)  See  Church  v.  Brown,  1808,  15  Ves.  at  p.  264  ;  Doe  v.  Carter,  1798, 
8  T.  R.  p.  60. 
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determines  the  tenancy  if  the  lessor  has  notice,  but  not 
otherwise  (6) . 

The  lessor,  either  by  proviso  or  covenant,  may  restrain 
the  lessee  from  assigning  (c) ;  and  if  the  lessor  grants  the 
term  subject  to  a  condition  that  it  shall  cease  if  the  lessee 
assigns,  an  assignment  by  the  lessee  will  be  void.  But 
where  the  restraint  is  by  covenant  only,  the  lessee  by 
assigning  will  commit  a  breach  of  covenant,  but  the  assign- 
ment itself  will  not  be  void(rf)-  A  proviso  against  assign- 
ment without  licence  contained  in  a  lease  to  the  lessee,  his 
executors,  administrators  and  assigns,  is  not  repugnant ; 
for  the  assigns  mentioned  in  the  proviso  must  be  under- 
stood to  be  such  as  the  lessee  may  lawfully  have,  i.e.  assigns 
by  licence  (e).  The  covenant  is  still  binding  although  the 
lessor  has  entered  into  possession  of  part  of  the  land(/). 

A  covenant  not  to  assign  or  otherwise  part  with  the  demised 
l^remises  or  any  part  thereof  without  the  licence  of  the  lessor 
does  not  extend  to  an  involuntary  assignment,  upon  the 
death  (g)  or  bankruptcy  (h)  of  the  lessee  ;  or  under  a  bond 
fide  execution  against  him  (A)  ;  or  to  an  assignment  to  a 
railway  company  under  the  Lands  Clauses  Act  (I) ;  but  if  the 
tenant  gives  a  warrant  of  attorney  for  the  express  purpose 
of  having  the  lease  taken  in  execution  (in),  or  executes  a  deed 
assigning  his  property  for  the  benefit  of  his  creditors  (n),  he 
will  commit  a  breach  of  the  covenant.    And  the  covenant  is 


(b)  Pinhorn  v.  Souster,  1853,  8  Ex.  763  ;  Carpenter  v.  Colitis,  1606, 
Yelv.  73.     See  infra,  Chap.  VI.,  sect.  1  (2). 

(c)  If  the  assignment  is  void  in  law  as  an  act  of  bankruptcy,  it  will 
not  be  a  cause  of  forfeiture  under  a  clause  of  re-entry  on  assignment 
without  licence  :  Doe  v.  Powell,  1826,  5  B.  &  C.  308. 

(d)  See  remarks  of  Holroyd,  J.,  in  Paul  v.  Nuise,  1828,  8  B.  &  C.  at 
p.  488. 

(e)  Weatherallx.  Geering,  1806,  12  Ves.  504,  511. 
(/)  Collins  v.  Sillye,  1651,  Sty.  265. 
\<l)  See  Seers  v.  Hind,  1791,  1  Ves. 

2  T.  R.  425. 

(h)  Doe  v.  Bevan,  1815,  3  M.  &  S 
v.  Geering,  1806,  12  Ves.  504  ;  Doe  v.  Smith,  1814,  5  Taunt.  795.     As 
to  the  effect  of  the  covenant  in  a  lease  granted  to  a  limited  company  which 
is  wound  up,  see  Klphinstone  v.  Monkland  Iron  Co.,  1886,  11  A.  C.  :332. 

(k)  Doe  v.  Carter,  1798,  8  T.  B.  57. 

(I)  Slipper  v.  Tottenham  and  Hampstead  Junction  By.  Co.,  1867, 
4  Eq.  112. 

(m)  Doe  v.  Carter,  1799,  8  T.  B.  300. 

(n)  Holland  v.  Cole,  1862,  1  H.  &  C.  67. 


p.  295  ;  Roe  v.  Harrison,  1788, 
353,  358,  360.     See   IVeatherall 


VOLUNTARY    ASSIGNMENTS.  393 

not  broken  by  a  bequest  of  the  term  by  the  lessee  (<>), 
though  the  contrary  seems  to  have  been  at  one  time 
held  (j)).  The  covenant,  though  expressly  extending  to 
assigns  of  the  lease,  does  not  bind  assigns  in  law  who  take 
involuntarily,  as  a  trustee  in  bankruptcy  (q),  though  an 
administrator  has  been  held  to  be  bound  as  an  assign  (r). 
It  seems,  however,  that  an  executor  or  administrator  may 
dispose  of  the  lease  (a),  unless  they  are  named  in  the 
covenant  (t). 

A  covenant  not  to  assign  or  otherwise  part  with  (x)  the  Breach, 
premises  or  with  the  indenture  of  lease  is  not  broken  by  a 
deposit  of  the  lease  as  security  for  an  advance  (y) ;  "  other- 
wise part  with  "  is  no  more  than  "  assign,"  and  the  effect 
of  the  covenant  is  only  to  restrain  the  lessee  from  com- 
pletely alienating  the  legal  estate  in  the  premises  (z). 
Where  the  lease  is  vested  in  partners,  an  assignment  by 
one  partner  to  the  other  has  been  held  to  be  a  breach  (a) ; 
but  this  has  been  questioned  (b),  and  at  any  rate  it  is  no 
breach  if,  upon  a  dissolution,  one  partner  remains  in  sole 
possession  (b).  A  declaration  of  trust  in  favour  of  a  limited 
company  may  be  a  breach  of  covenant  not  to  assign  or  part 
with  possession  (d) ;  but  the  covenant  is  not  broken  by  the 

(o)  Per  Bayley,  J.,  in  Doe  v.  Bevan,  1815,  3  M.  &  S.  p.  361 ;  Crusoe 
v.  Buyby,  1771,  3  Wils.  p.  fdl  ;  Fox  v.  Swann,  1655,  Sty.  482. 

(p)  Knight  v.  Mory,  1588,  Cm  Eliz.  60  ;  Barry  v.  Stanton,  1594, 
lb.  330  ;  Barry  and  Herbert's  Case,  1567,  4  Leon.  5. 

(q)  Doe  v.  Bevan,  1815,  3  fit.  &  S.  353.  As  to  effect  of  power  of 
re-entry  in  ease  of  tenant  losing  possession  by  act  of  law,  see  Duke  v. 
Taylor,  1860,  3  D.  F.  &  J.  467. 

{r)  Sir  William  More's  Case,  1584,  Cro.  Eliz.  26. 

(s)  Seers  v.  Hind,  1791,  1  Ves.  jun.  p.  295. 

(t)  Roe  v.  Harrison,  1788,  2  T.  R.  425. 

(x)  As  to  possession  by  a  stranger  being  evidence  of  a  breach  of 
covenant  against  parting  with  possession,  see  Doe  v.  Payne,  1815, 1  Stark. 
86  ;  Doe  v.  Eickarby,  1803,  5  Esp.  4.  The  covenant  is  not  broken  by 
the  mortgage  of  a  greenhouse  which  the  lessee  is  entitled  to  remove : 
Moss  v.  James,  1878,  37  L.  T.  715. 

(y)  Doe  v.  Laming,  1824,  Ry.  &  M.  36  ;  Doe  v.  Hogg,  1824,  4  D.  &  R. 
22t>.     See  Doe  v.  Bevan,  1815,  3  M.  &  S.  353. 

{z)  Per  Abbott,  C.J.,  in  Doe  v.  Hogg,  4  D.  &  R.  p.  229. 

(a)    Varley  v.  Coppard,  1872,  L.  R.  7  C.  P.  505. 

(6)  Corp.  of  Bristol  v.  ICtstcott,  1879,  12  C.  D.  4u'l,  p.  465. 

{d)  Richards  v.  Crawshay,  1892,  8  T.  L.  R.  446.  In  Gentle  v.  Faulkner, 
1899,  68  L.  J.  Q.  B.  848,  it  was  held  that  a  declaration  of  trust  was, 
under  sect.  24  (4)  of  the  Judicature  Act,  1873,  equivalent  to  an  assign- 
ment, and  was  a  breach  of  covenant  against  assignment,  but  the  correct- 
ness of  the  decision  is  doubtful. 
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sale  of  the  business  carried  on  upon  the  premises  to  a 
limited  company,  who  make  use  of  them,  if  the  possession 
is  really  retained  by  the  lessee  (e). 

There  is  a  distinction  between  a  covenant  not  to  incumber 
and  a  covenant  to  do  nothing  whereby  the  estate  may  be  in- 
cumbered, and  the  former  applies  only  to  a  direct  charge ;  not 
to  the  charge  created  by  a  judgment  followed  by  execution  (/). 

If  so  desired,  the  licence  (g)  should  expressly  forbid  the 
lessee  from  parting  with  the  possession  until  a  complete 
transfer  of  the  legal  interest  has  been  effected.  The 
practice  of  letting  a  purchaser  into  possession  before  the 
legal  estate  is  transferred  is,  however,  so  common  that,  if 
it  is  intended  to  forbid  it,  such  intention  must  be  clearly 
expressed  (/<). 

Where  the  covenant  against  assignment  without  the  con- 
sent of  the  lessor  is  qualified  b}^  the  proviso  that  such  consent 
is  not  to  be  withheld  "  arbitrarily,"  or  "  unreasonably  or 
vexatiously,"  or  from  an  assignment  to  a  "respectable  and 
responsible  person,"  this  does  not  imply  a  covenant  by  the 
lessor  not  to  refuse  his  consent  arbitrarily,  &c. ;  but  the 
effect  of  such  a  refusal  is  to  leave  the  lessee  at  liberty  to 
assign  without  the  lessor's  consent  (/).  And  where  it  is 
clear  that  the  lessee  has  such  liberty,  notwithstanding  the 


(c)  Peebles  v.  Crosthicaite,  1897,  13  T.  L.  E.  198. 

(/)  Croft  v.  Lwmley,  1857,  6  H.L.  C.  672  ;  p.  742, per  Lord  Wensleydale  ; 
p.  738,  per  Lord  Cranworth. 

(g)  "Where  the  licence  is  indorsed  on  the  assignment,  it  may  be  in  the 
following  form  : — 

I  do  hereby  consent  to  the  within-written  assignment. 

February,  18—.  E.  F. 

If  the  licence  is  not  indorsed  on  the  assignment,  the  following  form  may 
be  used  (no  stamp  is  requisite)  : — 

I  do  hereby  consent  to  the  assignment  by  C.  D.  of  all  his  estate  in  the 

premises  demised  by  an  indenture  of  lease,  dated  the day  of , 

18 — ,  unto  P.  Q.  of ,  his  executors  and  administrators  ;  provided  that 

this  consent  shall  not  authorize  any  further  assignment  of  the  premises 
or  any  part  thereof,  or  in  any  way  affect  any  of  the  covenants,  con- 
ditions, or  provisions  of  the  said  lease  except  as  hereby  expressed. 

February,  18—.  E.  F. 

Witness,  N.  0. 
As  to  the  production  of  the  licence,  see  Walker  v.  BaUamie,  1605,  Cro.  Jac. 
102.     If  it  is  required  to  be  in  writing,  a  parol  licence  is  insufficient  : 
Richardson  v.  Eiruis,  1818,  3  Madd.  218. 

(/<)  West  v.  Dobb,  1869,  L.  R.  4  Q.  B.  634. 

(*)  Treloar  v.  Bicjge,  1874,  L.  R.  9  Ex.  151  ;  Hyde  v.  Warden,  1877, 
3  Ex.  D.  72  ;  Scar  v.  House  Property,  d-c.  Society,  1880,  16  C.  D.  387. 
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withholding  of  consent,  he  can  obtain  specific  performance 
of  a  contract  for  assignment  (k). 

Where  it  is  provided  that  the  lessor's  consent  is  not  to 
be  withheld  arbitrarily  or  without  good  and  sufficient  reason, 
it  is  enough  that  in  the  opinion  of  the  landlord  the  use  of 
the  demised  premises  proposed  by  the  intended  assignee 
will  deteriorate  other  property  of  his  (/).  It  seems  that  an 
"  arbitrary  "  refusal  is  the  same  as  an  unfair  and  unrea- 
sonable refusal  (m),  and  a  refusal  "upon  advice,"  though 
the  grounds  of  the  refusal  be  not  specified,  is  not  arbi- 
trary (to).  Where  a  heavy  rent  is  reserved  by  the  lease, 
strong  ground  should  be  shown  for  refusing  consent  to 
an  assignment  or  a  subletting  (n).  Where  the  consent  is 
not  to  be  refused  unreasonably  or  to  an  assignment  to  a 
"person  of  responsibility  or  respectability,"  a  corporation 
which  cannot  fulfil  the  objects  of  the  lease  is  not  within 
these  last  words  (o).  The  refusal  is  not  unreasonable  if  the 
assignees  are  not  taking  the  lease  for  the  purpose  for  which 
it  was  granted  (o). 

Where  the  consent  is  not  to  be  arbitrarily  withheld,  the 
lessee  is  bound  to  ask  for  the  consent,  and  an  omission  to 
do  so,  through  forgetfulness,  is  not  a  matter  in  respect  of 
which  the  Court  can  grant  relief  against  a  consequent 
forfeiture  (p)  ;  even  though  the  withholding  of  the  consent 
would  have  been  improper  (q) . 

A  covenant  by  the  lessor  that  he  will  not  unreasonably 
or  vexatiously  withhold  his  licence  to  assign  is  broken  by 
his  refusing  his  licence  to  assign  to  an  unobjectionable 
person,  in  order  thereby  to  obtain  a  surrender  of  the  lease 
for  the  purpose  of  rebuilding  (r),  or  in  order  to  obtain 
possession  of  the  premises  himself  (*). 

Upon  an  agreement  to  assign  a  lease  containing  a  covenant   Duty  to 
not  to  assign  without  the  licence  of  the  lessor,  it  is  the  duty  ncence 

(k)  White  v.  Hay,  1895,  72  L.  T.  281  (a  case  of  underletting). 

(0  Bridewell  Hospital  v.  Fawkner,  1892,  8  T.  L.  R.  637. 

(m)  Treloar  v.  Btgge,  1874,  L.  R.  9  Ex.  151. 

(?i)  Sheppard  v.  Hongkong  and  Shanghai  Bkg.  Corp.,  1872,  20  W.  R.  4.")!). 

(o)  Harrison,  Ainslie  d-  Co.  v.  Corp.  of  Barrow-in-Furness,  1891,  63 
L.  T.  834.  (p)  Barron-  v.  Isaacs,  1891,  1  Q.  B.  417. 

(q)  Eastern  Telegraph  Co.,  Lim.  v.  Dent,  1898,  78  L.  T.  713.  Aff.  1899, 
1  Q.  B.  835. 

(r)  Lehmann  v.  M' Arthur,  1867,  L.  R.  3  Eq.  746. 

[«)  Bates  v.  Donaldson  1896,  2  Q.  B.  241. 
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of  the  vendor,  and  not  of  the  purchaser,  to  procure  the 
lessor's  licence  (t) ;  and  damages  may  be  recovered  against 
the  vendor  if  he  does  not  use  his  best  endeavours  to  do 
so  (tt).  But  if  the  agreement  is  expressly  made  subject  to 
the  lessor's  approval,  it  is  enough  if  the  lessee  does  all  he  can 
to  get  the  approval,  although  the  lessor's  conduct  may  in  fact 
be  unreasonable  and  vexatious  (u).  An  assignee  or  under- 
tenant who  comes  in,  in  spite  of  a  covenant  against  alienation, 
is  none  the  less  subject  to  the  stipulations  in  the  lease  (r). 

The  mere  fact  that  the  landlord  does  not  object  to  the 
assignee's  taking  possession  cannot,  irrespective  of  all  other 
circumstances,  be  held  sufficient  to  imply  his  recognition  of 
the  assignee  (x) ;  and  a  lessor  who,  not  being  aware  of  the 
lessee's  covenant  against  assigning  without  consent,  sees 
an  assignee  spending  money  on  the  premises,  is  not  bound 
to  assent  to  the  assignment  (y).  A  lessor  who  is  not  at  first 
aware  of  the  alienation  can  forfeit,  if  such  be  his  remedy, 
as  soon  as  he  hears  of  it  (v). 

Formerly  a  lessor  might,  unless  prohibited  by  the  form 
of  the  lease,  stipulate  for  payment  of  a  sum  of  money  as 
the  condition  of  his  consent  to  an  assignment  or  underlease, 
and  if  the  amount  was  not  exorbitant,  the  assignee  or  sub- 
lessee could  insist  on  specific  performance,  or,  in  the 
alternative,  damages  (a).  But  under  sect.  3  of  the  Con- 
veyancing Act,  1892  (/;),  no  fine  or  sum  of  money  can  be 
demanded  for  the  lessor's  consent,  though  he  may  require 
payment  of  a  reasonable  sum  in  respect  of  any  legal  or 
other  expense  incurred.  This  does  not  preclude  the  demand 
for  deposit  of  a  sum  of  money  by  way  of  security  in  a  case 
where  only  part  of  a  building  contract  has  been  performed  (c). 

Where  an  assignee  assigns  without  licence,  it  has  been 

(t)  Lloyd  v.  Crispe,  1813,  5  Taunt.  249  ;  Mason  v.  Carder,  1816, 
7  Taunt.  9.  As  to  specific  performance  where  consent  not  obtained, 
see  Leitch  v.  Simpson,  1871,  Ir.  R.  5  Eq.  013. 

(tt)  Da>i  v.  Singleton,  1899,  2  Ch.  309. 

(a)  Lehmann  v.  M' 'Arthur,  1868,  3  Ch.  496.  As  to  the  effect  of  an 
application  by  the  intending  assignee  for  a  new  lease,  see  Winter 
v.  Dumeryue,  1866,  14  W.  R.  699. 

(v)  Silcock  v.  Farmer,  1882,  46  L.  T.  404. 

(x)  Elphinstone  v.  Monkland  Iron  Co.,  1886,  11  A  pp.  Cas.  332. 

\y)   JVillmott  v.  Barber,  1880,  15  C.  D.  96. 

(a)  Hilton  v.  Tipper,  1868,  18  L.  T.  b26. 

(b)  55  &  56  Vict.  c.  13.  (c)  Be  Cosh's  Contract,  1897,  I  Ch.  9. 
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held  that  the  measure  of  damages  in  an  action  for  breach  of 
a  covenant  not  to  assign  is  the  sum  which  will,  as  far  as 
money  can,  put  the  lessor  in  the  same  position  as  if  he  still 
had  the  assignee's  liability  for  breaches  of  covenant  both 
past  and  future,  instead  of  the  liability  of  another  of 
inferior  pecuniary  ability  (d).  Where  the  lessee  sub-let  the 
premises  for  the  purpose  of  a  turpentine  distillery,  and  they 
were  in  consequence  burnt  down,  it  was  held  that  the  loss 
was  the  natural  result  of  the  breach  of  the  covenant  against 
assignment,  and  was  recoverable  as  damages  (e). 

Formerly  it  was  held  that  a  licence  to  assign  did  away  Effect  of 
altogether  with  the  covenant  against  assignment,  so  that    lcence- 
there  was  no  restriction  on  subsequent  alienation  (/)  ;  but 
now  the   licence  extends  only  to  the  actual  assignment, 
underlease,  or  other  matter  thereby  specifically  authorized 
to  be  done  (g) . 

(2)   Contract  for  Assignment. 
Any  contract  for  the  sale  of  lands,  tenements,  or  heredita-  Agreement 

.  .  '  on  sale. 

ments,  or  any  interest  in  or  concerning  them,  must  be  s,  .  t  . 
evidenced  by  a  memorandum  in  writing;  otherwise  no  Frauds  (A), 
action  can  be  brought  upon  it. 

This  enactment  applies  to  all  agreements  which  have  the 
effect  of  binding  the  lessee  to  assign  the  residue  of  his  term. 
Thus  an  agreement  by  A.,  the  tenant,  to  relinquish  posses- 
sion, and  to  let  B.  be  tenant  for  the  residue  of  the  term, 
is  an  agreement  for  assignment,  and  must  be  in  writing  (i). 
And  where  anything  is  agreed  for  which  substantially 
amounts  to  a  sale  or  parting  with  an  interest  in  land,  the 
contract  is  within  sect.  4  (k). 

A  parol  agreement  for  an  assignment,  although  completed 
by  transfer,  will  not  support  an  action  for  the  consideration; 
though,  if  the  assignee  has,  after  taking  possession,  admitted 

(d)  Williams  v.  Earle,  1868,  L.  R.  3  Q.  B.  739. 

(e)  Lepla  v.  Rogers,  1893,  1  Q.  B.  31. 

(/)  Dumpofs  Case,  1603,  4  Rep.  119  b  ;  1  Sm.  L.  C.  10th  ed.  31. 
(g)  22  &  23  Vict.  c.  35,  s.  1  ;  Eyton  v.  Jones,  1870,  21  L.  T.  789.     As 

to  licence  to  one  of  several  co-lessees,  see  sect.  2. 

(h)  29  Car.  2,  c.  3.  As  to  parol  evidence  to  explain  the  subject-matter 
of  the  agreement,  see  Horsey  v.  Graham,  1869,  L.  R.  5  C.  P.  9. 

(?)  Buttermere  v.  Hayes,  1839,  5  M.  &  W.  456. 

(k)  See  Kelly  v.  Webster,  1852,  12  C.  B.  283  ;  Smart  v.  Hardinq,  1855, 
15  C.  B.  652. 


s.  4. 


398 


ASSIGNMENTS. 


Rights  of 
purchaser  as 
to  title. 


Disclosure  by 
vendor. 


Failure  to 
make  title. 


the  amount  to  be  due,  it  may  be  recovered  in  an  action  on 
an  account  stated  (I). 

Formerly,  unless  there  was  an  express  stipulation  to  the 
contrary,  every  contract  for  the  sale  of  a  lease  contained  an 
implied  undertaking,  available  at  law  as  well  as  in  equity, 
to  make  out  the  lessor's  title  to  demise  as  well  as  that  of 
the  vendor  to  the  lease  itself  (m).  But  upon  the  sale  of  an 
agreement  for  a  lease,  there  was  no  implied  contract  that 
the  lessor  had  power  to  grant  the  lease  (ra).  Now  under  a 
contract  to  assign  a  term  of  years,  derived  out  of  a  freehold 
or  leasehold  estate,  the  intended  assign  is  not  entitled  to 
call  for  the  title  to  the  freehold  (o) ;  and  upon  a  contract  to 
sell  and  assign  a  term  of  years  derived  out  of  a  leasehold 
interest  in  land,  the  intended  assign  cannot  call  for  the 
title  to  the  leasehold  reversion  (p). 

Upon  the  sale  of  a  lease,  whether  by  public  auction  (q) 
or  by  private  contract  (;■) ,  the  vendor  must  disclose  all  that 
is  necessary  to  protect  himself,  and  it  is  not  the  duty  of 
the  purchaser  to  demand  inspection  of  the  lease  before 
entering  into  the  contract.  Hence,  where  upon  a  sale  by 
auction  the  particulars  and  conditions  contained  no  state- 
ment as  to  the  covenants  in  the  lease  (which  were  in  fact 
onerous),  nor  any  notice  that  the  lease  might  be  inspected, 
it  was  held  that  the  purchaser  was  not  bound  to  complete  (q). 
It  is  a  fatal  misdescription  that  property  described  as  held 
under  a  lease  is  in  fact  held  upon  an  underlease,  notwith- 
standing that  the  lease  to  be  sold  shows  by  its  terms  that 
it  is  an  underlease,  and  that  under  the  agreement  the 
purchaser  is  to  be  deemed  to  buy  with  full  notice  of  it  (s). 

If  at  the  date  for  completion  the  vendor  can  neither  assign 
himself,  nor  compel  an  assignment  from  any  other  person, 
the  purchaser  can  refuse  to  proceed.     He  is  not  bound  to 

(/)  Cocking  v.  Ward,  1845,  1  C.  B.  858. 

(m)  Souter  v.  Drake,  1834,  5  B.  &  Ad.  p.  1002  ;  Purvis  v.  Payer,  1821, 
9  Price,  488.  (n)  Kintrea  v.  Perston,  1856,  1  H.  &  N.  357. 

(o)  Vendor  and  Purchaser  Act,  1874,  s.  2. 

(p)  Conveyancing  Act,  1881,  s.  3(1).  And  see  Conveyancing  Act, 
1882,  s.  4,  excluding  preliminary  contracts  for  a  lease  under  a  power 
from  the  title  to  tlie  lease. 

(q)  Re  White  and  Smith's  Contr.,  1896, 1  Ch.  637.  See  Midgley,  v.  Smith, 
W.  N.  1893,  p.  120.  (r)  Reeve  v.  Berridge,  1888,  20  Q.  B.  D.  523. 

(s)  Broom  v.  Phillips,  1896,  74  L.  T.  459.  See  Darlington  v.  Hamilton, 
1854,  Kay,  550. 
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wait  and  see  if  a  third  person,  who  has  the  power,  will 
consent  to  join  in  making  a  title  (t). 


(3)  Mode  of  making  Assignment. 

The  actual  assignment  was  also  required  by  the  Statute  of 
Frauds  to  be  in  writing,  and  it  must  now  be  made  by  deed  : — 

No  leases,  estates  or  interests,  either  of  freehold  or  terms 
of  years,  or  any  uncertain  interest,  not  being  copyhold  or 
customary  interest,  shall  be  assigned  unless  it  be  by  deed 
or  note  in  writing,  signed  by  the  party  so  assigning  or  (his) 
agent  thereunto  lawfully  authorized  by  writing,  or  by  act 
or  operation  of  law. 

An  assignment  (u)  of  a  chattel  interest,  not  being  copyhold, 
in  any  tenements  or  hereditaments  shall  be  void  at  law  (v), 

(t)  Forrer  v.  Nash,  1865,  35  Beav.  167  ;  Warren  v.  Moore,  1898,  42 
Sol.  Journ.  699. 

(u)  For  the  stamp  duty  on  an  assignment  of  a  lease  upon  a  sale,  see 
supra,  p.  171,  note  (b).  As  to  stamping  the  agreement  lor  assignment 
where  the  interest  sold  is  equitable,  see  sect.  59  of  the  Stamp  Act,  1891 
(54  &  55  Vict.  c.  39)  ;  as  to  sale  of  a  lease  and  goodwill,  see  West  London 
Syndicate  v.  Coram,  of  Inland  Revenue,  1898,  2  Q.  B.  507.  The  capitalized 
value  of  the  rent  is  not  to  be  treated  as  part  of  the  consideration  by  virtue 
of  sect.  57  :  Swayne  v.  Comm.  of  Inland  Revenue,  1899, 1  Q.  B.  335.  The 
duty  on  an  assignment  by  way  of  security  is  as  follows  : — 

(1)  Being  the  only  or  principal  or  primary  security  (other  than     £    s.    d 

an  equitable  mortgage)  for  the  payment  or  repayment 
of  money — 

Not  exceeding  10Z. 
Exceeding  101.  and  not  exceedin; 
„  25*.  ,, 

501. 
„  1001. 
„  150*. 
„  2001. 
„  2501. 
„  3001. 
For  every  100*.,  and  also  for  any  fractional  part  of 

100/.,  of  the.  amount  secured 0     2     6 

(2)  Being  a   collateral,  or  auxiliary,  or  additional,  or  sub- 

stituted security  (other  than  an  equitable  mortgage),  or 
by  way  of  further  assurance  for  the  above-mentioned 
purpose  where  the  principal  or  primary  security  is 
duly  stamped — 

For  every  100*.,  and  also  for  any  fractional  part  of 

100*.,  of  the  amount  secured 0     0     6 

(3)  Being  an  equitable  mortgage — 

For  every  100*.,  and  any  fractional  part  of  100*.,  of 

the  amount  secured        .         .         .         .         .         .010 

(v)  But  apparently  an  assignment  under  hand  only  would  operate  as 
an  agreement  to  assign  ;  cf.  cases  cited  supra,  p.  119,  note  (o). 


m 

0     0 

3 

y  25*.        .         . 

0     0 

8 

50*. 

0     1 

3 

100*. 

0     2 

6 

ISO*. 

0     3 

9 

200*. 

0     5 

0 

250*. 

0     6 

3 

300*. 

0     7 

6 

Assignment. 

29  Car.  2, 
c.  3,  s.  3. 

Assignments 
to  be  in 
writing. 


8  &  9  Vict. 
c.  106,  s.  3. 

Assignments 
void  at  law 
unless  made 
by  deed. 
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22  &  28 
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Assignor 
may  assign 
directly  to 
himself  and 
another 
person. 


Eegistration 
under  the 
Begistry  Acts. 


unless  made  by  deed.  This  requirement  extends  to  the 
assignment  of  a  tenancy  from  year  to  year  (.r). 

By  the  Law  of  Property  Amendment  Act,  1859 — which 
anticipated  for  leaseholds  the  provision  of  sect.  50  of  the 
Conveyancing  Act,  1881,  with  respect  to  freeholds — any 
person  has  power  to  assign  personal  property,  at  the  date 
of  the  Act  by  law  assignable,  including  chattels  real,  directly 
to  himself  and  another  person  or  other  persons  or  corpora- 
tion, by  the  like  means  as  he  might  assign  the  same  to 
another. 

If  the  land  is  situated  in  Middlesex,  and  is  outside  the 
City  of  London,  the  assignment  must  be  registered  under 
the  Middlesex  Registry  Act,  1708  (y)  ;  except  in  the  case  of  a 
lease  at  a  rack-rent,  or  a  lease  not  exceeding  twenty-one 
years,  where  the  actual  possession  and  occupation  goes 
along  with  the  lease  (z).  If  the  land  is  situated  in  Yorkshire, 
the  assignment  must  be  registered  under  the  Yorkshire 
Registries  Acts,  1884  (a)  and  1885  (/;)  ;  but  this  requirement 
does  not  extend  to  any  lease  not  exceeding  twenty-one  years, 
or  any  assignment  thereof  where  accompanied  by  actual 
possession  from  the  making  of  such  lease  or  assignment  (c), 
or  to  Crown  lands  (d). 

The  Middlesex  Registry  Act  does  not  apply  to  an  equitable 
mortgage  created  by  deposit  of  deeds  unaccompanied  by  any 
memorandum  (c)  ;  but  it  is  otherwise  under  the  present 
Yorkshire  Act,  and,  for  the  mortgagee  to  obtain  priority,  he 
must  register  an  instrument  of  charge  (/).  A  further  charge 
in  favour  of  a  first  mortgagee  requires  to  be  registered  (g) . 

Under  the  Middlesex  Registry  Act,  as  formerly  under  the 
old  Yorkshire  Acts,  registration  is  an  absolute  test  of  priority 
at  law  (//),  but  not  in  equity  ;  and  in  equity  a  person  taking 


(./;)  Rotting  v.  Martin,  1808,  1  Camp.  317.  A  covenant  to  employ  a 
particular  person  to  draw  assignments  and  underleases  does  not  extend 
to  the  assignment  of  an  underlease.  Collett  v.  Young,  1885,  33  W.  R.  543. 

(1/)  7  Anne,  c.  20.  See  the  Land  Registry  (Middlesex  Deeds)  Act, 
1891,  Sched.  I.,  and  Rules  of  1892  ;  Reg.  v.  Registrar  of  Middlesex,  1850, 
15  Q.  B.  976.  (a)  Sect.  18.    See  Dart,  Vend,  and  Purch.  6th  ed.  769. 

(oj  47  &  48  Vict.  c.  54.  (b)  48  &  49  Vict.  c.  26. 

(c)  Sect.  28  of  Act  of  1884.  (d)  Sect.  30. 

(e)  Sumpter  v.  Cooper,  1831,  2  B.  &  Ad.  223. 

(/)  Battison  v.  Hobson,  1896,  2  Ch.  403. 

(q)  Credland  v.  Potter,  1874,  10  Ch.  8. 

(h)  Doe  v.  Allsop,  1821,  5  B.  &  A.  142. 
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under  a  registered  assurance  does  not  obtain  priority  over 
an  unregistered  assurance  of  which  he  had  notice  (i).  But 
under  the  present  Yorkshire  Acts  registration  is  the  sole 
test  of  priority,  save  in  cases  of  actual  fraud  (k). 

A  memorandum  of  agreement  for  the  sale  of  land  is  not 
an  "  assurance  "  capable  of  registration  under  the  Yorkshire 
Acts(Z). 

If  the  lease  is  for  a  life  or  lives,  or  is  determinable  on  a  Registration 
life  or  lives,  or  for  a  term  of  years,  of  which  more  than  under  the 

n     ,-,  .  .    .         Land  Transfer 

twenty-one  years  are  unexpired,  the  assignee  can  register  Acts. 
his  title  at  the  Land  Eegistry  Office  as  possessory,  qualified, 
or  absolute,  under  the  Land  Transfer  Acts,  1875  and  1897  (m); 
and  in  a  district  where  registration  becomes  compulsory 
the  purchaser  of  a  lease  or  underlease  having  at  least  forty 
years  to  run,  or  two  lives  yet  to  fall  in,  will  not  obtain  the 
legal  estate  in  the  term  unless  he  registers  his  title  (n).  If 
the  leasehold  land  is  already  on  the  register,  the  assignment 
must  be  registered. 


(4)  Rights  and  Liabilities  of  Assignee. 

A  person  who  has  accepted  a  valid  assignment  (o)  from 
the  lessee,  although  he  has  not  taken  possession  of  the  pre- 
mises (p),  becomes  liable  for  rent  subsequently  accruing  (q), 
and  for  breaches,  committed  subsequently  to  the  assign- 
ment (r),  of  such  of  the  lessee's  covenants  as  run  with  the 
land.  On  the  other  hand,  he  is  entitled  to  sue  the  lessor 
for  breaches,  committed  subsequently  to  the  assignment  (s), 
of  such  of  the  lessor's  covenants  as  run  with  the  land.     A 


1.  As  against 
the  le.-sor. 


(i)  Le  Neve  v.  Le  Neve,  1748,  3  Atk.  646,  651. 

(k)  See  Battison  v.  Hobson,  1896,  2  Ch.  403. 

(I)  Rodger  v.  Harrison,  1893,  1  Q.  B.  161. 

(m)  See  supra,  p.  182.     Act  of  1875,  ss.  11,  13. 

(n)  Land  Transfer  Rules,  1898,  rr.  58,  59. 

(o)  Though  no  assignment  is  actually  proved,  possession  and  pay- 
ment of  rent  under  the  lease  show  sufficient  privity  to  make  the 
occupier  liable  as  assignee  for  a  forfeiture  :  Doe  v.  Durnford,  1832, 
2  Cr.  &  J.  667. 

(p)  Williams  v.  Bosanquet,  1819.  1  Br.  &  B.  238  ;  Burton  v.  Barclay, 
1831,  7  Bing.  745,  761  ;  Pilkington'v.  Shatter,  1700,  2  Vern.  374. 

(q)  As  to  apportionment  of  rent,  see  supra,  p.  213. 

(r)  Grescott  v.  Green,  1701,  1  Salk.  199  ;  St.  Saviour's,  Southwark  v. 
Smith,  1762,  3  Burr.  1271  ;  1  W.  Bl.  351.  See  Hawkins  v.  Sherman, 
1828,  3  C.  &  P.  459. 

(s)  Lewes  v.  Ridge,  1601,  Cro.  Eliz.  863. 
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bequest  of  leasehold  property  "to  the  lessees  or  holders  of 
the  present  leases  "  has  been  held  to  include  the  assignees 
of  the  original  lessees  (t) . 

The  assignee  of  part  of  the  demised  premises  is  liable  to 
an  action  on  every  covenant  running  with  the  land  and 
affecting  such  part(»).  He  is  not  chargeable  as  assignee 
of  the  land  for  the  entire  rent  (x),  but  after  an  assignment 
by  the  lessee  of  his  interest  in  part  of  the  demised  land,  the 
lessor  may  distrain  upon  that  part  for  the  rent  which  has 
accrued  due  for  the  whole  (r).  It  seems  that  an  assignee 
of  an  undivided  moiety  of  the  land  comprised  in  the  lease 
is  chargeable  with  half  the  rent  (y),  or  may  be  sued  alone 
in  respect  of  the  covenants  in  the  lease  until  he  shows  who 
are  liable  jointly  with  him  (z).  And  where  a  joint  and 
several  covenant  is  originally  entered  into  by  joint  lessees, 
an  assignee  of  any  of  the  lessees  is  subject  to  the  entire 
liability  (a). 

For  a  covenant  to  run  with  the  land  so  as  to  bind  the 
assignee  of  the  lease  at  law,  it  is  necessary  that  there  shall 
have  been  an  assignment  of  the  whole  term  either  actually  (b) 
or  by  estoppel  (c).  Hence  an  equitable  interest  in  the  term 
does  not  impose  liability  (d),  and  consequently  an  equitable 
mortgagee  by  deposit  of  a  lease,  although  he  has  entered 
into  possession  and  has  paid  rent,  is  not  liable  to  the  lessor 
upon  the  covenants,  there  being  no  privity  between  them 
until  a  privity  of  estate  has  been  created  by  a  legal  assign- 
ment (e)  ;  and  the  equitable  mortgagee  is  not  compellable 
in  equity  at  the  suit  of  the  lessor  to  take  a  legal  assign- 
ment (e).  This  result  is  not  altered  by  the  Judicature  Acts, 
since  the  distinction  between  legal  and  equitable  estates  is 

(t)  King  v.  Ft/mill,  1898,  78  L.  T.  696. 

(h)  Judgment  of  Tindal,  C.J. ,  in  Wollaston  v.  Haheivill,  1841, 
3  M.  &  Cr.  p.  322  ;  Com.  Dig.  tit.  Covenant  (C.)  3  ;  Congham  v.  King, 
1631,  Cro.  Car.  221  ;  Stevenson  v.  Lombard,  1802,  2  East,  p.  580. 

(x)  Curtis  v.  Spitty,  1835,  1  Bing.  N.  C.  p.  760. 

(y)  Gamon  v.  Vernon,  1679,  2  Lev.  231. 

(z)  Merceron  v.  Dowson,  1826,  5  B.  &  C.  479. 

(a)  Norval  v.  Pascoe,  1865,  34  L.  J.  Ch.  82. 

(6)  See  West  v.  Dobb,  1869,  L.  R.  4  Q.  B.  634. 

(c)   Williams  v.  Heales,  1874,  L.  R.  9  C.  P.  177. 

(cV   See  Mayor  of  Carlisle  v.  Blamire,  1807,  8  East,  487. 

(e)  Moore  v  Greg,  1848,  2  Ph.  717  ;  Mooresv.  Choat,  1839, 8  Sim.  508  ; 
Robinson  v.  Rosher.  1841,  1  Y.  &  C.  C.  C.  7  ;  overruling  Lucas  v. 
Comerford,  1790,  1  Ves.  J.  235  ;  3  Bro.  C.  C.  166  ;  8  Sim.  499. 
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still  in  force  (/).  An  agreement  to  take  an  assignment  of 
a  lease,  followed  by  possession  on  the  part  of  the  equitable 
assignee,  does  not  entitle  the  lessor  to  sue  him  on  the 
covenants  in  the  lease  (g).  But  a  lessee  who  has  executed 
a  declaration  of  trust  is  entitled  to  be  indemnified  by  the 
equitable  assignee  (h).  An  occupier  who  gains  a  title 
against  the  lessee  under  the  Statute  of  Limitations  does  not 
take  by  assignment,  and  is  not  liable  on  the  covenants  (i). 

Upon  a  legal  assignment  being  effected,  the  assignee 
becomes  liable,  although  he  takes  only  as  mortgagee  (k) 
or  trustee  (I),  and  has  not  entered  into  possession  (m)  ; 
and  in  the  latter  case  the  beneficiary  cannot  be  made 
liable  (n).  But  equity  will  not  interfere  to  compel  a 
mortgagee  by  assignment  to  perform  a  positive  covenant, 
as  a  covenant  to  repair  (o). 

A  general  assignment  of  personal  estate  in  a  creditors'  General 
deed  will  pass  leaseholds  to  the  assignee,  without  specific  assigQment- 
mention,  so  as  to  render  him  liable  on  the  covenants  (p), 
notwithstanding  power  is  reserved  to  exclude  leaseholds  (q) 
— at  any  rate  until,  in  pursuance  of  the  power,  they  are 
actually  excluded  (q)  ;  unless  the  specific  words  used  point 
to  chattels  only,  in  which  case,  according  to  the  rule  of 
ejusdem  generis,  general  words  will  not  pass  leaseholds  (r). 

The  doctrine  of  covenants  running  with  the  land  applies  Lease  not 
only  to  leases  created  by  deed  (s).     A  mere  assignment  of  by<leed- 
a  parol  tenancy  does   not  pass  to  the   assignee  the  right 

(/)  See  Joseph  v.  Lyons,  1884,  15  Q.  B.  D.  280. 

(g)  Cox  v.  Bishop,  1857,  8  De  G.  M.  &  G.  815  ;  overruling  Close  v. 
Wilberforce,  1838,  1  Beav.  112.  The  law  as  thus  settled  is  not  altered 
by  the  doctrine  of  Walsh  v.  Lonsdale  (21  CD.  9  ;  supra,  p.  82).  See 
Friary,  Holroyd  &  Co.  v.  Smgleton,  1899,  1  Ch.  86  ;  reversed  on  the  facts, 
1899,  2  Ch.  261. 

(h)  Close  v.  Wilberforce,  1838,  1  Beav.  112  ;  Willson  v.  Leonard,  1840, 
3  Beav.  373  ;  as  explained  in  Nokes  v.  Fish,  1857,  3  Drew.  735. 

(i)  Tichborne  v.  Weir,  1892,  67  L.  T.  735. 

(k)  Haig  v.  Homan,  1830,  4  Bli.  N.  S.  380  ;  Stone  v.  Evans,  1797, 
Peake,  Add.  Cas.  94. 

(1)  Gretton  v.  Biggies,  1813,  4  Taunt.  766. 

(???)   Williams  v  Bosanquet,  1819,  1  Br.  &  B.  238. 

(n)  Nokes  v.  Fish,  1857,  3  Drew.  735. 

(o)  Sparkes  v.  Smith,  1692,  2  Vera.  275. 

(p)  White  v.  Hunt,  1870,  L.  B.  6  Ex.  32;  Ringer  v.  Cann,  1838, 
3  M.  &  W.  343.  (</)  Debenham  v.  Digby,  1873,  28  L.  T.  170. 

(r)  Harrison  v.  Blackburn,  1864,  17  C.  B.  N.  S.  678. 

(s)  Standen  v.  Christmas,  1847,  10  Q.  B.  135. 
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to  enforce,  or  the  liability  for,  collateral  stipulations  (i). 
For  this  purpose  the  landlord  must  consent  to  the  substi- 
tution of  the  assignee  in  the  place  of  the  original  tenant, 
so  as  to  create  a  new  contract  between  them  upon  the 
terms  of  the  previous  tenancy  («*). 


Where  cove- 
nants run 
with  land. 


(1)  Where 
"  assigns  "  are 
not  men- 
tioned. 


COVENANTS    RUNNING    WITH    THE    LAND. 

In  general  the  burden  of  a  covenant  affecting  land  does  not 
run  with  the  land  at  law  so  as  to  be  binding  upon  successive 
holders  (x),  though  such  covenants,  so  far  as  they  are 
restrictive  (y),  bind  holders  who  take  with  notice  of  them(^). 
But  in  this  respect  the  relation  of  landlord  and  tenant  is 
exceptional  (a),  and  the  burden  of  covenants,  both  restric-. 
tive  and  positive,  entered  into  by  a  lessee,  may  run  with 
the  land  at  law.  Equally  also  the  benefit  of  the  covenant 
may  run  with  the  land  in  favour  of  assignees  of  the  term. 

In  the  following  cases  the  burden  and  benefit  of  covenants 
pass  with  the  land  to  the  assignee : — Where  a  covenant  in 
a  demise  of  corporeal  or  incorporeal  (b)  hereditaments 
relates  to  a  thing  in  esse,  parcel  of  the  demise,  the  thing  to 
be  done  by  force  of  the  covenant  is  quodammodo  annexed 
and  appurtenant  to  the  thing  demised,  and  shall  go  with 
the  land,  and  bind  the  assignee,  although  he  be  not  bound 
by  express  words  (c).  Of  this  kind  are  the  following  cove- 
nants : — Covenant  by  lessee  to  repair  houses  already 
built  (d)  ;  to  leave  houses  already  built  in  repair  (e)  ;  to 
repair  and  renew  tenant's  fixtures  and  machinery  fixed  to 

(t)  See  judgment  of  Lush,  J.,  in  Elliott  v.  Johnson,  1866,  L.  E.  2  Q.  B. 
p.  127. 

O)  Buckworth  v.  Siv^on,  1835, 1  C.  M.  &  B.  834.  See  21  Solicitors' 
Journal,  256. 

(x)  Austerherry  v.  Corp.  of  Oldham,  1885,  29  Ch.  D.  750. 

(y)  Austerherry  v.  Corp.  of  Oldham,  supra;  Haijwood  v.  Brunswick 
Building  Society,  1881,  8  Q.  B.  D.  403  ;  L.  &  S.  W.  By.  Co.  v.  Gomm, 
1882,  20  C.  D.  562. 

(z)   Tulk  v.  Moxhay,  1848,  2  Ph.  774. 

(a)  See  judgment  of  Lindley,  L.J.,  in  Austerherry  v.  Corp.  of  Oldham, 
uhi  sup.  p.  781. 

(b)  Hooper  v.  Clark,  1867,  L.  E.  2  Q.  B.  200  ;  Martyn  v.  Williams, 
1857,  1  H.  &  N.  817. 

(c)  Spencer's  Case,  1583,  5  Bep.  16  a;  1  Sm.  L.  C.  10th  ed.  52. 

(d)  Dean  and  Chapter  of  Windsor's  Case,  1601,  5  Bep.  24  ;  Wakefield 
v.  Brown,  1 846,  9  Q.  B.  209,  223. 

(e)  Matures  v.  Westwood,  1598,  Cro.  Eliz.  599  ;  Martyn  v.  Clue,  1852, 
18  Q.  B.  661. 
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the  premises  (/) ;  to  pay  rent  (7/)  or  to  render  services  in 
the  nature  of  rent  (h)  ;  to  allow  deductions  out  of  rent  (i)  ; 
not  to  plough  more  than  a  certain  quantity  of  land  (k) ;  to 
manure  the  land  (/) ;  to  reside  upon  the  demised  premises 
during  the  demise  (m)  ;  to  use  a  house  as  a  private  dwelling- 
house  only  (n) ;  to  insure  against  fire  premises  in  London 
situate  within  the  limits  mentioned  in  stat.  14  Geo.  3, 
c.  78  (o)  ;  (in  a  mining  lease)  to  pay  compensation  for 
damage  done  to  the  surface  {)>)  ;  covenant  by  lessor  for 
quiet  enjoyment  (q)  and  for  further  assurance  (r) ;  to  supply 
the  houses  demised  with  water  (s) ;  and,  in  a  lease  of  a 
public- house,  a  covenant  by  the  lessee  to  buy  liquor  from 
the  lessor  (t) ,  and  to  conduct  the  house  properly  (u) . 

Where  in  a  lease  containing  a  covenant  by  the  lessee  of  a 
public-house  to  take  liquor  from  the  lessor,  his  successors 
and  assigns,  there  is  a  proviso  for  reduction  of  rent  so  long 
as  the  covenant  is  observed,  and  the  reversion  and  the 
business  devolve  upon  different  persons,  the  lessee,  since  he 
continues  bound  by  the  covenant,  is  entitled  to  the  benefit 
of  the  proviso,  so  long  as  he  purchases  liquor  from  the 
successors  in  the  business  (r). 

Where  a  covenant  relates  to  a  thing  not  in  esse  at  the  (2)  Where 
time  of  the  demise,  yet  if  it  directly  touches  or  concerns  the  "^ps    ar" 

(/)  Williams  v.  Earle,  1868,  L.  R.  3  Q.  B.  739  ;  though  not  similar 
covenants  as  to  movable  chattels  on  the  premises  at  the  time  of  the 
demise  :  S.  C. 

(g)  Stevenson  v.  Lombard,  1802,  2  East,  575,  580  ;  Parker  v.  Webb 
(circ.)  1700,  3  Salic.  5  ;   Williams  v.  Bosanquet,  1819,  1  Br.  &  B.  238. 

(h)  Vyvyan  v.  Arthur,  1823,  1  B.  &  C.  410  ;  see  2  My.  &  K.  541. 

(?')  Baylye  v.  Hughes,  1629,  Cro.  Car.  137. 

(k)  Cockson  v.  Cod;  1607,  Cro.  Jac.  125. 

(I)  Sale  v.  Kitchingham,  1714,  10  Mod.  158. 

(m)  Tatem  v.  Chaplin,  1793,  2  H.  Bl.  133. 

(n)   Wilkinson  v.  Rogers,  1864,  2  De  G  J.  &  S.  62. 

(o)  Vernon  v.  Smith,  1821,  5  B.  &  A.  1  ;  on  the  ground  that  the 
lessor  can  require  the  insurance  money  to  be  spent  in  rebuilding.  And 
so  also,  apparently,  as  to  premises  not  in  London  ;  see  supra,  p.  360, 
note  (.':). 

(p)  Norval  v.  Pascoe,  1864,  34  L.  J.  Ch.  82. 

(q)  Noke  v.  Awder,  1695,  Cro.  Eliz.  373,  436  ;  Campbells.  Lewis,  1820, 
3  B.  &  A.  392.     See  Cole's  Case,  1692,  1  Salk.  196. 

(r)  Middle-more  v.  Goodale,  1639,  Cro.  Car.  503. 

(V)  Jourdain  v.  Wilson,  1821,  4  B.  &  A.  266  ;    2  Piatt  on  Leases,  402. 

(t)  Clegg  v.  Hands,  1890,  44  C.  D.  503. 

(u)  Fleetwood  v.  Hull,  1889,  23  Q.  B.  D.  35  ;  White  v.  Southend  Hotel  Co., 
1897,  1  Ch.  767.  (r)   White  v.  Southend  Hotel  Co.,  supra. 
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thing  demised  (%),  and  the  word  assigns  is  used  in  the  covenant, 
the  assignee  will  be  bound  by,  or  may  take  advantage  of  it. 
The  following  covenants  belong  to  this  class  : — Covenant  to 
build  a  wall  (//),  or  a  house  (z),  on  the  demised  premises  ; 
(in  a  mining  lease)  to  build  a  smelting  mill  on  waste  land 
not  demised,  since  it  tends  to  the  maintenance  of  the  thing 
demised  (a) ;  to  convey  upon  a  railway,  for  making  which 
land  is  demised,  all  coal  got  in  a  certain  colliery  (b)  ;  (in  a 
demise  of  the  right  to  kill  game)  to  leave  the  land  at  the 
end  of  the  term  as  well  stocked  with  game  as  at  the  time  of 
the  demise  (c)  ;  not  to  assign  without  the  consent  in  writing 
of  the  lessor  (d)  ;  to  deliver  up  at  the  end  of  the  term  at  a 
valuation  fruit  trees  and  bushes  then  growing  (e). 
Covenants  If  the  thing  to  be  done  under  the  covenant  be  merely 

ranwithilind  collateral  to  the  land,  and  do  not  touch  or  concern  the 
thing  demised  in  any  sort  (/),  the  assignee  shall  not  be 
charged  (g) .  Hence  the  following  covenants  will  not  run 
with  the  land : — Covenant  to  build  a  house,  not  touching 
or  concerning  the  land  demised  (h),  upon  land  of  the  lessor 
which  is  not  parcel  of  the  demise  (r/)  ;  to  pay  a  collateral 
sum  to  the  lessor  or  to  a  stranger  (/)  ;  to  pay  taxes  on 
premises    not   demised  (_/')  ;   (in    a    lease    of   ground,    with 

(x)  Spencer's  Case,  1583,  5  Rep.  16  a  ;  Thomas  v.  Hayward,  1869, 
L.  R.  4  Ex.  311  ;  Mayor  of  Congletonv.  Pattison,  1808, 10  East,  at  p.  135  ; 
Doughty  v.  Bowman,  1848,  11  Q.  B.  444,  454.  Though  in  Minshull  v. 
Oakes,  1858,  2  H.  &  N.  793,  the  distinction  was  questioned,  and  a 
covenant  to  repair  new  buildings,  if  erected,  was  held  to  hind  assigns  of 
the  lessee  though  not  mentioned.     For  a  discussion  of  this  case,  see 

1  Sm.  L.  C.  10th  ed.  p.  66. 
(y)  Spencer's  Case,  supra. 

(z)  Doughty  v.  Bowman,  1848,  11  Q.  B.  444. 

(a)  Sampson  v.  Easterby,  1829,  9  B.  &  C.  505,  516  ;  6  Bing.  644.  See 
Bally  v.  Wells,  1769,  3  Wils.  25. 

(b)  Hemingway  v.  Fernandcs,  1842,  13  Sim.  228. 

(c)  Hooper  v.  Clark,  1867,  L.  R.  2  Q.  B.  200. 

((/)  Williams  v.  Earle,  1868,  L.  R.  3  Q.  B.  739  ;  as  explained  by- 
Blackburn,  J.,  in  West  v.  Dobb,  1869,  38  L.  J.  Q.  B.  at  p.  291.  See  Doe 
v.  Smith,  1814,  5  Taunt.  795. 

(e)  Grey  v.  Cuthhertson,  1785,  2  Chit.  482. 

(f)  Tlwmas  v.  Hayward,  1869,  38  L.  J.  Ex.  at  p.  176  ;  L.  R.  4  Ex. 
311. 

{q)  Spencer's  Case,  1583,  5  Rep.  p.  16  a. 

(h)  Sampson  v.  Easterby,  1829,  9  B.  &  C.  505,  516. 

(i)  Mayho  v.  Biiclhurst,  1618,  Cro.  Jac.  438  ;  Flight  v.  Glossop,  1835, 

2  Bing.  N.  C.  125  (agreement  for  use  of  boxes  at  theatre  on  payment  of  a 
collateral  sum). 

(j)  Gower  v.  Postmaster-General,  1887,  57  L.  T.  527. 


notice. 
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liberty  for  the  lessee  to  erect  a  mill)  not  to  hire  persons  to 
work  in  the  mill  who  were  settled  in  other  parishes  without 
a  certificate  of  the  settlement  of  such  persons  (k) ;  covenant 
by  lessor  to  give  the  lessee  an  offer  of  pre-emption  of  an 
adjoining  piece  of  ground  (I) ;  (in  the  lease  of  a  beershop) 
not  to  build  or  keep  any  house  for  sale  of  spirits  or  beer 
within  half-a-mile  of  the  demised  premises  (in);  condition 
for  re-entry  if  the  lessee  or  his  assigns,  or  any  occupier  of 
the  land  demised,  should  at  any  time  during  the  term  be 
lawfully  convicted  of  committing  any  offence  against  the 
game  laws  (n)  ;  covenant  by  the  lessor  to  make  a  payment 
in  respect  of  chattels  substituted  for  chattels  on  the  land  at 
the  time  of  the  demise  (o).  The  assignee  is  not  liable  on  an 
agreement  by  the  lessee  subsequent  to  the  lease  to  pay  a 
percentage  on  the  cost  of  additional  buildings  (p). 

Quite  irrespective  of  the  question  whether  a  covenant  Restrictive 
runs  with  the  land  at  law,  every  holder  of  land  (q)  who  bindingon 
takes  it  with  notice  of  a  previous  contract  affecting  the  user  .--round  of 
of  the  land,  is  bound  to  abstain  from  conduct  which  will  be 
a  violation  of  the  contract  (/■),  and  such  violation  will  be 
restrained  by  injunction  (s)  ;  but  a  contract  which  is  purely 
positive — which,  for  instance,  involves  the  expenditure  of 
money  on  repairs — will  not  be  enforced  on  the  ground  of 
notice  (0-      "Where  a  covenant   is   partly  affirmative   and 
partly  negative,  the  negative  part  will  in  a  proper  case  be 
enforced  (n).     A  covenant  giving  to  the  lessor  the  exclusive 
right  to    supply  beer  to  a  public-house  comprised  in  the 
lease  is  enforced  by  restraining  the  holder  with  notice  from 

(k)  Mayor  of  Conr/leton  v.  Pattison,  1808,  10  East,  130.  See  Walsh  v. 
Fussel,  1829,  6  Bing.  163. 

(I)  Collison  v.  Lettsom,  1815,  6  Taunt.  224,  229. 

(m)  Thomas  v.  Hayward,  1869,  L.  R.  4  Ex.  311.  Of.  Kemp  v.  Bird, 
1877,  5  C.  D.  974. 

(»)  Stevens  v.  Copp,  1868,  L.  E,  4  Ex.  20. 

(o)  Gorton  v.  Gregory,  1862,  3  B.  &  S.  90. 

(  p)  Lambert  v.  Norris,  1837,  2  M.  &  W.  333. 

((/)  Although  a  mere  occupier  :  Mander  v.  Falck,  1891,  2  Ch.  554. 

(r)  l)e  Maitos  v.  Gibson,  1858,  4  De  G.  &  J.  276,  p.  282. 

(s)  Tulk  v.  Moxhay,  1848,  2  Ph.  774  ;  Wilson  v.  Hart,  1866,  1  Ch.  463. 
Keppell  v.  Bailey,  1834,  2  My.  &  K.  517,  so  far  as  it  is  to  the  contrary, 
is  overruled  :  LvJcer  v.  Dennis,  1877,  7  C.  D.  227. 

(t)  Supra,  p.  404. 

(u)  Clegg  v.  Hands,  1890,  44  C.  D.  503. 
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purchasing  beer  elsewhere  (.r)  ;  and  the  covenant  may  be 
made  to  extend  to  premises  other  than  those  comprised 
in  the  lease  from  the  brewer,  so  as  to  bind  such  other 
premises  in  the  hands  of  an  assign  of  the  covenantor  (y). 
The  covenant  is  also  enforced  in  favour  of  the  assigns  of  the 
lessor,  and  it  is  not  necessary  that  the  assigns  should  carry 
on  the  business  at  the  same  place  as  the  lessor,  or  should 
themselves  make  beer  (z). 

A  vendor  of  a  building  estate  is  entitled  to  enforce 
restrictive  covenants  relating  to  the  user  of  a  part  of 
the  estate,  although  he  has  sold  the  whole  estate,  if  he 
remains  liable  to  the  purchasers  of  other  parts  of  the 
estate  to  restrain  the  prohibited  user  (a) .  In  general, 
also,  the  purchaser  of  another  part  of  the  estate 
can  enforce  the  covenant  (b),  if  he  purchases  on  the  faith 
of  it (66). 

The  same  principle  applies  to  a  building  let  out  in  flats, 
and  the  lessor  who  has  let  a  flat  for  residential  purposes 
will  be  restrained  from  turning  the  rest  of  the  building  into 
a  club  (<■). 

An  underlessee  who  has  parted  with  possession  of  the 
premises,  and  is  no  party  to  an  unlawful  use  of  them,  is 
not  liable  in  equity  at  the  suit  of  the  lessor  (d\. 

An  assignee  or  underlessee  is  expected  to  inquire  into  the 
title  of  his  assignor  or  immediate  lessor  (e),  and  he  is 
affected  with  constructive  notice  of  any  restrictive  covenants 
he  will  discover  on  such  inquiry  (/*),  notwithstanding  that 
he   is    by  statute   precluded   from   the    inquiry  except  by 


(x)  See  Catt  v.  Tourle,  1869,  4  Ch.  654. 

(u)  Luker  v.  Dennis,  1877,  7  C.  D.  227. 

(z)  Clegg  v.  Hands,  1890,  44  C.  D.  503  ;  supra,  p.  340. 

(a)  Spencer  v.  Bailey,  1893,  69  L.  T.  179. 

(6)  Thomewell  v.  Johnson,  1881,  50  L.  J.  Ch.  641.  See  Renals  v. 
Cowlishaw,  1879,  9  C.  D.  125,  129  ;  11  C.  D.  866,  869  ;  Nottingham 
Brick  Co.  v.  Butler,  1886,  15  Q.  B.  D.  261,  269  ;  16  Q.  B.  D.  778  ;  Spicer 
v.  Martin,  1888,  14  App.  Cas.  12.  And  see  Holford  v.  Acton  District 
Council,  1898,  2  Ch.  240  ;  Webb  v.  Fagotti  Bros.,  1898,  79  L.  T.  589, 683  ; 
Rogers  v.  Hosegood,  1899,  Times,  Nov.  8. 

(66)  See  Master  v.  Hansard,  1876,  4  C.  D.  718  ;  lie  Birmingham,  etc., 
Land  Co.  and  Allday,  1893,  1  Ch.  342. 

(c)  Hudson  v.  Cripps,  1896,  1  Ch.  265. 

(d)  Hall  v.  Ewin,  1887,  37  Ch.  D.  74. 

(e)  Parker  v.   Whyte,  1863.  1  H.  &  M.  167. 
(/)  Fielden  v.  Slater,  1869,  7  Eq.  523. 
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special  agreement  (//) .  Under  such  a  statutory  prohibition 
he  is  in  the  same  position  as  if  before  the  statute  he  had 
stipulated  not  to  inquire  into  the  title  ((f).  But  where 
inquiry  would  in  fact  not  have  led  to  knowledge  of  the  cove- 
nant in  question,  the  person  omitting  to  make  the  inquiry  is 
not  affected  with  notice  (Ji ) . 

The  assignee  may  rid  himself  of  all  future  liability  to  the  Effect  o£re- 
Icssor  in  respect  of  the  rent  (i)  and  covenants  in  the  original 
lease,  by  re-assigning  the  lease  to  any  person,  though  the 
assignee  has  been  held  liable  in  equity  for  the  rent  during 
the  time  he  actually  enjoys  the  land  (/.-).  He  ma}T  do  this 
without  giving  notice  to  the  lessor,  or  obtaining  his  leave  (,/) ; 
and  notwithstanding  a  covenant  in  the  original  lease,  that 
the  lessee,  his  executors  or  administrators,  should  not  assign 
without  the  licence  of  the  lessor  (in).  There  is  no  fraud  in 
the  assignee  of  a  lease  re-assigning  his  interest  with  a  view 
to  get  rid  of  the  lease  ;  hence  he  ma}'  re-assign  it  to  a 
beggar  («),  or  a  married  woman  (o),  or  a  person  leaving  the 
kingdom  (p),  for  the  express  purpose  of  relieving  himself  of 
liability  under  the  covenants.  And  this  may  be  done  by  a 
trustee  in  bankruptcy  (q).  It  is  not  even  necessary  that  the 
person  to  whom  the  re-assignment  is  made  should  take 
possession  of  the  premises  (/•),  or  receive  the  lease  (»)•  In 
one  case  it  was  held  that  a  re-assignment  of  a  lease  might 
be  lawfully  made  to  a  prisoner  in  the  Fleet,  who  was  paid  a 
sum  of  money  to  accept  of  the  assignment  (s).  But  the 
assignment  must  be  real  (t ) ,  and  it  is  not  effectual  if  the 
assignee  is  merely  the  agent  of  the  assignor  (w). 

ig)  Patman  v.  Harland,  1881,  17  C.  D.  353  ;  Thornewell  v.  Johnson, 
1881,  50  L.  J.  Ch.  614.  (h)  Carter  v.   Williams,  1870,  9  Eq.  678. 

(0  Paul  v.  Nurse,  1828,  8  B.  &  C.  486  ;  Udell  v.  Wake,  1813,  3  Camp. 
394  ;  Chancellor  y.  Poole,  1781,  2  Dongl.  764  ;  Pitcher  v.    Tovey,  1693, 

1  Salk.  81.  [k)  Treackle  v.  Coke,  1683,  1  Vem.  164. 

(/)  Valliant  v.  Dodemede,  1742,  2  Atk.  546;  Le  Keux  v.  Nash,  1745, 

2  Stra.  1221  ;  Onslow  v.  Carrie,  1817,  2  Madd.  330. 
(i«)  Paul  v.  Nurse,  1828,  8  B.  &  C.  486. 

n     Taylor  v.  Shum,  1797,  1  E.  &  P.  21,  23.     SeeOdell  v.  Wake,  1813, 

3  Camp.  394.  (o)  Barnfather  v.  Jwdan,  1780,  2  Dougl.  452. 
(p)  Per  Eyre,  C.J.,  in  Taylor  v.  Shum,  1797,  1  E.  &  P.  at  p.  23. 

(q)  Hopkinson  v.  hovering,  1883,  11  Q.  E.  D.  92. 
(r)   Walker  v.  Reeve,  1781,  3  Dougl.  19. 
(s)  Valliant  v.  Dodemede,  1742,  2  Atk.  546. 
(t)  Fagg  v.  Dobie,  1838,  3  Y.  &  C.  Ex.  96. 
(it)  Philpot  v.  Hoare,  1741,  2  Atk.  219. 
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of  assignee 
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A  lessee,  however,  cannot,  by  assigning  his  lease,  rid  himself 
of  liability  under  the  covenants.  The  effect  of  an  assignment 
is  to  make  the  lessee  a  surety  to  the  lessor  for  the  assignee ; 
who,  as  between  himself  and  the  lessor,  is  the  principal, 
bound,  whilst  he  is  assignee,  to  pay  the  rent  and  perform 
the  covenants  running  with  the  land  (x) .  If  the  lessor, 
tacitly  or  expressly,  accepts  the  assignee  as  his  tenant,  it 
appears  that  an  action  of  debt  for  rent  will  not  lie  against 
the  lessee  (y)  ;  but  if  the  lease  contains  an  express  covenant 
by  the  lessee,  an  action  on  such  covenant  may  be  brought 
against  him  or  his  executor  (z)  at  any  time  during  the  term, 
notwithstanding  the  lessee  has  assigned  his  interest  and 
parted  with  the  possession  of  the  premises,  and  the  lessor 
has  received  rent  from  the  assignee  (a)-  The  lessor  may 
sue  either  the  lessee  or  his  assignee,  or  both  at  the  same 
time,  but  he  can  only  have  execution  against  one  of  them  {z). 

During  the  continuance  of  the  interest  of  each  successive 
assignee  there  is  a  duty  on  his  part  to  pay  the  rent  and 
perform  the  covenants  {b).  If  the  lessee,  in  his  capacity  of 
a  surety  as  between  himself  and  the  assignee  for  the  pay- 
ment of  rent  and  performance  of  covenants  (c),  has  paid 
the  rent  or  discharged  the  obligation,  he  has  his  remedy 
over  against  the  principal  (d)  ;  and  he  has  the  same  remedy 
over  against  each  subsequent  assignee,  in  respect  of  breaches 
committed  during  the  continuance  of  the  interest  of  each 
of  them  ;  for  the  lessee  is  in  effect  a  surety  for  each  of 
them  to  the  lessor  (e).     And  there  is  an  implied  promise 

(.'•)  See  per  Lord  Denman  in  Wolveridge  v.  Steward,  1833,  1  Cr.  &  M. 
at  p.  660.  Per  Parke,  13.,  in  Humble  v.  Langston,  1841,  7  M.  &  W.  at 
p.  530. 

(■»/)  Walker's  Case,  1587,  3  Rep.  22  a  ;  Auriol  v.  Mills,  1790,  4  T.  R. 
p.  98.     See  Wadham  v.  Marlowe,  1785,  8  East,  314,  note  (c)  ;  4  Dougl.  54. 

[z)  Brett  v.  Cumberland,  1617,  Cro.  Jac.  521.  See  Bachelour  v.  Gage, 
1631,  Cro.  Car.  188. 

(a)  Barnard  v.  Godscall,  1613,  Cro.  Jac.  309.  See  Auriol  v.  Mills, 
1790,  4  T.  R,  p.  98  ;  Staines  v.  Morris,  1812,  1  V.  &  B.  p.  11  ;  Urgitt 
v.  Kemshead,  1812,  4  Taunt.  642. 

(h)  See  Wolveridge  v.  Steward,  1833,  1  Cr.  &  M.  at  p.  659  ;  Moule  v. 
Garrett,  1870,  L.  R.  5  Ex.  132. 

(c)  Per  Parke,  B.,  in  Humble  v.  Langston,  1841,  7  M.  &  W.  p.  530. 

(d)  Burnett  v.  Lynch,  1826,  5  B.  &  C.  589.  See  judgment  in  Wolveridge 
v.  Steward,  1  Cr.  &  M.  at  pp.  659,  660. 

(e)  Judgment  in  Moule  v.  Garrett,  1870,  39  L.  J.  Ex.  at  p.  73  ; 
Wolveridge  v.  Steward,  1833,  1  Cr.  &  M.  at  p.  660. 
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on  the  part  of  each  successive  assignee  to  indemnify  the 
original  lessee  against  breaches  of  covenant  by  each  assignee 
during  his  tenancy,  notwithstanding  that  he  expressly 
covenants  to  indemnify  his  immediate  assignor  (/).  The 
assignee  is  liable  for  a  breach  of  any  covenant  running  with 
the  land,  incurred  in  his  own  time,  though  the  action  is 
not  commenced  until  after  he  has  assigned  the  premises  (//). 
Even  where  there  is  no  assignment  of  the  lease,  but  only 
an  agreement  to  assign  not  under  seal,  the  assignee  will 
be  liable  for  rent  to  the  lessee  as  long  as  he  is  in  posses- 
sion (h),  though  not  subsequently  (i).  But  the  lessee  who 
has  been  compelled  to  pay  rent  cannot  recover  from  the 
assignee's  mortgagee  by  subdemise  (A). 

As  a  further  protection  against  this  continued  liability,  Indemnity  to 
lessees,  on  assigning  their  leases,  are  entitled  to  require 
the  assignees  to  indemnify  them  against  future  payment 
of  rent  and  performance  of  covenants  (/),  and  the  assignee 
is,  perhaps,  liable  on  the  covenant,  if  he  takes  possession, 
although  he  does  not  execute  the  assignment  (ra).  Even 
executors,  who  cannot  be  compelled  to  enter  into  the 
ordinary  covenants  for  title,  may  require  a  covenant  of 
indemnity  from  their  assignees  (I).  Upon  a  covenant  of 
indemnity,  contained  in  the  assignment,  the  assignee  will 
be  liable  to  the  lessee  during  the  residue  of  the  term,  and 
he  cannot  relieve  himself  from  this  liability  by  re-assigning 
the  lease.  Substantial  damages  can  be  recovered  by  the 
lessee  against  the  assignee  in  respect  of  a  breach  of  a 
covenant  to  repair  if  the  premises  are  found  to  be  dilapidated 
at  a  date  subsequent  to  re-assignment,  although  there  is 
no  direct  evidence  that  the  breach  took  place  in  his  time  (m)  ; 
and  the  lessee  can  recover  in  respect  of  dilapidations  prior 
to  the  assignment  (n),  especially  if  by  reason  of  them  he 

(/)  Monk  v.  Garrett,  187o,  L.  E.  5  Ex.  132  ;  1872,  L.  R,  7  Ex.  101. 

(</)  Burnett  v.  Lynch,  1826,  5  E.  &  C.  589  ;  Harley  v.  King,  1835, 
2  Cr.  M.  &  E.  18.  (h)  See  Groom  v.  Bluclc,  1841,  2  M.  &  Gr/567. 

(i)  Crouch  v.  Tregonning,  1872,  L.  E.  7  Ex.  88. 

(lc)  Bonner  v.  Tottenham  Building  Society,  1899,  1  Q.  B.  161. 

[I)  Staines  v.  Morris,  1812,  1  V.  &  B.'8.  See  Russell  v.  Shoolbred, 
1885,  29  C.  D.  254.  As  to  the  construction  of  covenants  of  indemnity, 
see  Crossfield  v.  Morrison,  1849,  7  C.  B.  286  ;  Gooch  v.  Clntterbud;  1899, 
47  W.  E.  609. 

(m)  Smith  v.  Peat,  1853,  9  Ex.  161. 

(;/)  Gooch  v.  Clutterbuck,  1899,  2  Q.  B.  148. 
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obtained  a  smaller  price,  unless  the  covenant  is  expressly 
worded  so  as  to  exclude  such  liability  (o).  An  assignee 
who  has  covenanted  to  indemnify  the  lessee  against  the 
covenants  in  the  lease  may,  on  re-assigning  the  lease, 
require  a  similar  covenant  from  his  assignee  (p).  But  a 
covenant  for  indemnity  cannot  be  enforced  if  the  assign- 
ment was  for  an  unlawful  purpose  (q). 
Claim  under  In  an  action  by  a  lessee  against  the  assignee  of  the  lease 
for  breach  of  a  contract  of  indemnity,  the  lessee  can  recover 
as  damages  the  entire  costs  properly  incurred  in  reasonably, 
though  unsuccessfully,  defending  an  action  by  the  lessor  (r). 
But  where  the  extent  of  the  liability  to  the  lessor  has 
already  been  determined  in  an  action  brought  by  him 
against  the  lessee,  an  intermediate  assignee  ought  to  pay, 
and  cannot  recover  against  the  ultimate  assignee  the  costs 
of  defending  an  action  brought  by  the  lessee  (s).  The 
judgment  will  provide  only  for  past  breaches  (t).  The  claim 
of  the  lessee  for  indemnity  against  a  bankrupt  assignee  is 
liable  to  be  barred  under  sect.  30  of  the  Bankruptcy  Act, 
1883  (u) ,  unless  declared  by  the  Court  to  be  a  liability 
incapable  of  being  fairly  estimated  (.r)  ;  and  hence,  as  against 
the  bankrupt,  the  lessee  must  prove  and  will  only  receive 
a  dividend  (y).  But  he  may  take  an  assignment  from  the 
trustee  in  the  bankruptcy  of  a  right  of  indemnity  which 
the  bankrupt  has  against  a  subsequent  assignee,  and  he 
will  then  be  able  to  recover  in  full  against  such  subsequent 
assignee  (z). 

(5)   Grant  by  the  Landlord  of  his  Reversion. 

4  Anne,  c.  16,        By  4  Anne,  c.  16  (a),  s.  9,  it  is  provided  that  all  grants 
s-  9-  or  conveyances,  of  any  manors  or  rents,  or  of  the  reversion 

(o)  Hawkins  v.  Sherman,  1828,  3  C.  &  P.  459. 

(p)  See  Staines  v.  Morris,  1812,  1  V.  &  B.  8,  13. 

(q)  Smith  v.  White,  1866,  L.  R.  1  Eq.  626. 

(r)  Howard  v.  Lovegrove,  1870,  L.  R.  6  Ex.  43  ;  Murrell  v.  Fysh,  1883, 
C.  &  E.  80.     See  Cousins  v.  Phillips,  1865,  3  H.  &  C.  892. 

(s)  Smith  v.  Howell,  1851,  6  Ex.  730. 

(t)  Lloyd  v.  Dimmack,  1877,  7  C.  D.  398.      (»)  46  &  47  Vict,  c.  52. 

(./)  Hardy  v.  Fothergill,  1888,  13  A.  C.  351.  As  to  such  a  claim 
against  a  company  in  liquidation,  see  Craig's  Claim,  1895,  1  Ch.  267. 

(?/)  Under  the  Act  oi  1869,  this  liability  was  not  provable  :  Morgan 
v.  Hardy,  1886,  17  Q.  B.  D.  770. 

(z)  m   Perkins,  Poyser  v.  Beyfus,  1898,  2  Ch.  1^2. 

(a)  In  Revised  Statutes,  4  &  5  Anne,  c.  3. 
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attornment 

of  tenant. 


Sect.  10. 


or  remainder  of  any  messuages  or  lands,  shall  be  good  and  Conveyances 
effectual  without  any  attornment  of  the  tenants  of  any  such  ^t^out 
manors  or  of  the  land  out  of  which  such  rent  shall  be 
issuing,  or    upon  whose   estates   any   such    reversions    or 
remainders  shall  be  expectant  or  depending. 

No  such  tenant  shall  be  prejudiced  or  damaged  by  pay- 
ment of  any  rent  to  any  such  grantor,  or  by  breach  of  any  Tenant  not  to 
condition  for  non-payment  of  rent,  before  notice  shall  be  by  payment 
given  to  him  of  such  grant  by  the  grantee  (aa).  of  rent  t0 

Formerly  a  grant  of  the  reversion  was  not  effectual  without  notice  of 
the  attornment  of  the  tenant  to  the  grantee,  though  it  was  giant- 
otherwise  with  a  devise  of  the  reversion  (/>)  ;  but  under  the 
above  enactment  the  grant  is  complete  without  attorn- 
ment (c),  and  the  assignee  of  the  reversion  can  maintain 
ejectment  for  breach  of  covenant  without  giving  the  tenant 
notice  of  the  assignment  (d) .  Although  the  lease  is  not 
under  seal,  the  tenant  becomes  tenant  to  the  assignee  with- 
out attornment,  and  holds  upon  the  terms  of  the  lease 
under  which  he  entered  (e).  But  the  statute  only  applies 
where  an  estate  remains  in  the  tenant,  and  the  assignee  of 
the  reversion  cannot  sue  a  yearly  tenant  by  parol  who, 
before  the  assignment  of  the  reversion,  has  by  deed  assigned 
all  his  own  estate  and  interest  (/). 

At  common  law  neither  the  benefit  nor  the  burden  of 
covenants  in  a  lease  passed  to  the  assignee  of  the  reversion 
— in  other  words,  ran  with  the  reversion  (g) — except,  sion. 
perhaps,  covenants  for  the  payment  of  rent  or  for  the 
rendering  of  services  (h)  ;  but  the  law  was  altered  by 
32  Hen.  8,  c.  34,  and  the  principle  of  this  statute  has  been 
extended  by  the  Conveyancing  Act,  1881. 

Upon  a  grant  by  a  landlord  of  his  reversion,  the  grantees 
"  and  the  heirs,  executors,  successors  and  assigns  of  every 
of  them,   shall  have  like  advantages  against  the  lessees, 


Where 

covenants  run 
with  rever- 


(aa)  See  Cook  v.  Mm/hut,  1847,  1  Ex.  67. 

(b)  Doe  v.  Smith,  1838,  8  A.  &  E.  p.  260. 

(c)  See  Doe  v.  Brown,  1853,  2  E.  &  B.  331.  Gf.  Edwards  v.  Wichmr, 
1866,  1  Eq.  403,  where,  however,  4  Anne,  c.  16,  s.  9,  was  not  referred  to  : 
35  L.  J.  Oh.  309  n. 

(d)  Scaltock  v.  Earston,  1875,  1  C.  P.  D.  106 

(e)  Brydges  v.  Lewis,  1842,  3  Q.  B.  603. 

(/)  Alleock  v.  Moorhoxise,  1882,  9  Q.  B.  D.  366. 

(o)  1  Smith's  L.  C.  10th  ed.  58. 

(h)  Vivyan  v.  Arthur,  1823,  1  B.  &  C.  410. 


32  Hen.  S, 
c.  34,  s.  1. 

Grantees  of 
reversion  to 
have  same 
remedies 
against  lessees- 
as  lessors  had.. 
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against, 
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their  executors,  administrators  and  assigns,  by  entry  for 
non-payment  of  rent  (/),  or  for  doing  of  waste  or  other 
forfeiture ;  and  the  same  remedies  by  action  for  not 
performing  of  other  conditions,  covenants  or  agreements 
contained  in  the  indentures  of  their  said  leases  as  the  said 
lessors  themselves,  or  their  heirs  or  successors  had." 

All  lessees  of  hereditaments  for  term  of  years,  life  or 
lives,  their  executors,  administrators  and  assigns,  shall 
have  like  remedy  against  all  persons  and  bodies  politic, 
their  heirs,  successors  and  assigns,  who  shall  have  any 
gift  or  grant  of  the  reversion  of  the  same  hereditaments  or 
any  parcel  thereof,  for  any  condition,  covenant  or  agree- 
ment contained  in  the  indentures  of  their  leases,  as  the 
same  lessees  might  have  had  against  the  said  lessors,  their 
heirs  and  successors. 

This  statute  applies  only  to  cases  where  the  lease  is 
made  by  deed  (k),  and  where  the  conditions  or  covenants 
touch  or  concern  the  land,  so  that,  according  to  the  rule 
already  explained  (I),  they  can  run  with  the  land  for  or 
against  the  lessee  (m).  If  the  lease  is  not  under  seal,  the 
assignee  of  the  reversion  is  not  bound  by  its  terms  unless 
he  has  adopted  them  («),  as  if  with  knowledge  of  the  lease 
he  receives  rent  (o)  ;  and,  on  the  other  hand,  he  does  not 
take  the  benefit  of  the  agreement,  the  right  to  sue  on  it 
remaining  in  the  lessor  (p).  An  agreement  that  the  rent 
shall  not  be  raised,  or  otherwise  varying  the  rights  of  the 
parties,  may  be  personal  merely,  and  not  binding  on  a  pur- 
chaser of  the  reversion,  whether  with  or  without  notice  (q). 

(i)  As  to  the  effect  of  the  assignment  of  a  term  out  of  which  an  under- 
lease has  been  granted,  see  Franklin  v.  Howes,  1811,  24  L.  T.  348.  As 
to  sums  reserved  in  respect  of  a  way-leave,  see  Lord  Hastings  v.  North 
Eastern  Ry.  Co.,  1898,  2  Ch.  674  ;  affirmed,  1899,  1  Ch.  656. 

(k)  Standen  v.  Christmas,  1847,  10  Q.  B.  135. 

(I)  Supra,  p.  404.  See  Fleetwood  v.  Hull,  1889,  23  Q.  B.  D.  35.  As 
to  covenants  to  take  liquor  from  the  lessor,  see  cases  cited,  supra,  p.  340. 

(m)  Spencer's  Case,  1583,  5  Bep.  18  a  (ad  finem)  ;  Stevens  v.  Copp, 
1868,  L.  R.  4  Ex.  20. 

(n)  Smith  v.  Eggington,  1874,  L.  R,  9  C.  P.  145. 

(o)  Cornish  v.  Stnbbs,  1870,  L.  R.  5  C.  P.  334  ;  but  an  agreement  by 
the  lessor  in  an  agricultural  letting  to  pay  the  outgoing  tenant  for  his 
property  on  the  farm  attaches  to  the  owner  for  the  time  being  :  Mansel 
v.  Norton,  1883,  22  C.  D.  769. 

( p)  Bickford  v.  Parson,  1848,  5  C.  B.  920,  see  p.  932. 

((/)  Roberts  v.  Tregaskis,  1878,  38  L.  T.  176  ;  Phillips  v.  Miller,  1875, 
L.  R.  10  C.  P.  420.  * 
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A  covenant  can  run  under  the  statute  with  the  reversion 
on  a  term  in  incorporeal  hereditaments  (r).  A  covenant 
by  the  lessee,  in  a  lease  of  sporting  rights,  to  leave  the  land 
at  the  end  of  the  term  as  well  stocked  with  game  as  at  the 
time  of  the  demise,  touches  the  hereditaments  demised, 
and  the  assignee  of  the  reversion  can  sue  on  it  (s) . 

Where  land  which  is  in  the  occupation  of  a  tenant   is  Notice  to  the 
sold,  the  purchaser  is  bound  to  make  inquiry   as  to  the  ^^{eT  of 
nature  and  extent   of   the   tenant's   interest  (t).     He   has,  tenancies, 
therefore,  constructive  notice  of  the  terms  upon  which  the 
land   is    occupied  (w)  ;    and   the   tenant    holds    under   the 
purchaser  on  the  same  terms  (x),  and  has  against  the  pur- 
chaser the  benefit  of  an  option  of  renewal  contained  in  his 
agreement  (y).  And  this  rule  extends  to  a  stipulation  which  is 
imported  by  a  contract  independent  of  the  lease  (t),  unless 
it  is  merely  personal  (-?).     But  the  rule  does  not  apply  as 
between   vendor   and   purchaser,  and   the  vendor  cannot 
enforce  the  contract  if  it  turns  out  that  a  person  stated  to 
be  a  tenant  has  such  a  lease  as  will  defeat  the  object  of  the 
purchaser  (a) . 

Where  land  which  is  subject  to  a  lease  is  taken  by  a  Land  taken 
public  company  under  its  statutory  powers,  the  company  nnder  statu- 

i  i       j  j    i  '  i.       <j     tory  powers. 

are  not  liable  on  the  lessor's  covenants  for  doing  upon  the 
land  in  pursuance  of  such  powers  acts  which  are  in  viola- 
tion of  the  covenants  (b).  The  proper  course  is  for  the 
lessee  to  make  a  claim  under  sect.  68  of  the  Lands  Clauses 
Act,  1845,  on  the  ground  that  his  premises  have  been 
injuriously  affected,  and  this  he  can  do  whether  the  lands 
have  been  taken  compulsorily  or  by  agreement  (c). 


(r)  Martyn  v.  Williams,  1857,  1  H.  &  N.  817,  829  ;  Lord  Hastings 
v.  N.  E.  Ry.  Co.,  1898,  2  Ch.  674  ;  affirmed,  1899,  1  Ch.  656. 

(s)  Hooper  v.  Clark,  1867,  L.  R.  2  Q.  B.  200. 

(t)  Allen  v.  Anthony,  1816,  1  Mer.  282. 

(u)  Daniels  v.  Davison,  1809,  16  Ves.  249  ;  Coates  v.  Kenna,  1872, 
Ir.  R.  6  Eq.  401. 

(x)  Greenwood  v.  Bairstow,  1836,  5  L.  J.  Ch.  179. 

(//)  Lewis  v.  Stephenson,  1898,  78  L.  T.  165.  See  Richardson  v. 
Sydenham,  1703,  2  Vern.  447.  (as)  Supra,  p.  414. 

(a)  Caballerov.  Henty,  1874,  9  Ch.  450  ;  overruling  James  v.  Lichfield, 
1869,  9  Eq.  51. 

(b)  See  Bail)/  v.  De  Crespigny,  1869,  L.  R.  4  Q.  B.  180  ;  Anderson 
v.  M.  S.  &  L.  Ry.  Co.,  1898,  46  W.  R.  509  :  affirmed,  1898,  2  Ch. 
394. 

(r)  Kirby  v.  Harrogate  School  Board,  1896,  1  Ch.  437. 
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Under  the  stat.  32  Hen.  8,  c.  34,  it  was  necessary  that 
the  reversioner  claiming  the  benefit  of  the  covenant  should 
be  strictly  the  assignee  of  the  legal  owner  with  whom  the 
covenant  was  made  (d),  though  in  the  case  of  copyholds  a 
surrenderee  was  treated  as  an  assignee  (e).   Thus,  in  a  lease 
by  a  mortgagor  and  mortgagee,  the  assigns  of  the  mort- 
gagee could  not  take  advantage  of  covenants  entered  into 
with  the  mortgagor  only  (/),  the  right  to  sue  remaining  in 
the  mortgagor  (g).     The  difficulty  also  arose  in  cases  where 
a  remainderman  sought  to  enforce  a  covenant  contained 
in  a  lease  made  by  the  tenant  for  life  under  a  power  of 
leasing,  though    it  was   got   over   by  treating   the  settlor 
from  whom  the  power  emanated  as  the  real  lessor,  and  the 
remainderman  as  his  assignee  {h).    The  necessity,  however, 
for  this  strict  tracing  of  the  legal  estate  has  been  abolished 
by  the  Conveyancing  Act,  1881,  which  by  sect.  10  provides 
that  the  rent  and  the  benefit  of  the  lessee's  covenants,  and 
every  condition  of  re-entry,  shall  go  with  the  reversionary 
estate,  and    shall   be  enforceable   by  the  person  entitled, 
subject  to  the  term,  to  the  income  of  the  land  leased.     The 
section  applies  where  there  has  been  a  severance  of  the 
reversionary  estate,  and  then  the  owner  of  each  part  of  the 
estate  takes  the  advantage  of  the  rent,  covenant  and  con- 
ditions so  far  as  they  relate  to  his  part  (?').    Similarly  sect.  11 
makes  the  burden  of  the  lessor's  covenants,  when  entered 
into  by  a  lessor  having  power  to  bind  the  reversionary  estate, 
run  with  that  estate  so  as  to  be  enforceable  against  the 
person  from  time  to  time  entitled  to  it  (A).     Both  sections 
apply  only  to  leases  made  after  31st  December,  1881. 

(d)  See  E.  of  Derby  v.  Taylor,  1801,  1  East,  502. 

(e)  Whitton  v.  Peacock,  1834,  3  My.  &  K.  325  ;  Glover  v.  Cope,  1692, 
3  Lev.  326  ;  4  Mod.  80. 

(/)   Webb  v.  Russell,  1789,  3  T.  E.  393. 

(g)  Russell  v.  Stokes,  1791,  1  H.  Bl.  562. 

(h)  Isherwood  v.  Oldhnow,  1815,  3  M.  &  S.  382  ;  Greenaway  v.  Hart, 
1854,  14  C.  B.  340.     See  Whitlock's  Case,  1609,  8  Eep.  p.  71  a. 

(i)  A  plaintiff  suing  the  lessee  on  the  covenants  in  the  lease  must 
show  what  reversion  he  has,  and  how  he  derives  title  to  it :  Davis  v. 
James,  1884,  26  C.  D.  778.  A  demise  by  deed  for  a  term  longer  than 
that  of  an  existing  tenancy  transfers  the  reversion  on  the  existing 
tenancy,  and.  disentitles  the  original  lessor  to  sue  the  original  lessee  for 
rent  :  Harmer  v.  Bean,  1853,  3  C.  &  K.  307.  As  to  lessors  who  are 
tenants  in  common  suing  separately,  see  Roberts  v.  Holland,  1893,  1  Q.  B. 
665. 

(k)  As  to  whether  the  ultimate  liability,  in  the  case  where  thereversion 
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Under  the  stat.  32  Hen.  8,  c.  34,  the  assignee  of  the  Apportfon- 
reversion  in  part  of  the  demised  land  was  entitled  to  take  conditions, 
advantage  of  a  covenant  (1),  though  not  of  a  condition  of 
re-entry,  this  not  being  apportionable  by  the  act  of  the 
party  (in).  But  an  assignee  of  part  of  the  reversion — as 
an  assignee  for  years — could  take  advantage  alike  of 
covenants  and  conditions  (it).  A  condition  for  non-pay- 
ment of  rent  was  made  apportionable  by  22  &  23  Yict. 
c.  35,  s.  3,  and  by  sect.  12  of  the  Conveyancing  Act,  1881, 
conditions  are  now  made  apportionable  generally,  and  the 
apportioned  parts  go  respectively  with  the  terms  attached 
to  the  severed  parts  of  the  reversionary  estate. 

The  assignee  of  the  reversion  is  not  entitled  under  32   Cause  ,if 

TT  „  ,        i   •   t      i  n         i     „  action  arising 

Hen.  8,  c.  34,  to  arrears  of  rent  which  became  due  before  before  assign- 

the  assignment  (o),  or  to  sue  for  a  breach  of  covenant  com-  ment- 

mitted  before  the  assignment  (p).    But  upon  a  covenant  to 

repair  on  notice,  if  it  is  the  assignee  who  gives  notice,  he 

may  sue,  although  the  premises  were  out  of  repair  before 

the  assignment  (q).    And  though  the  assignee  cannot  sue  for 

a  breach  of  a  contract  to  complete  premises  within  a  given 

time,  where  the  breach  was  incurred  before  the  assignment, 

he  can  sue  on  a  covenant  to  keep  them  in  repair  (r). 

SECT.   II.— INVOLUNTARY  ASSIGNMENTS. 

(1)   On  Death. 

Arrears  of  rent  accrued  and  payable  in  the  lifetime  of  the   l.  Of  lessor, 
landlord  go  to  his  executor  or  administrator  as  part  of  his 

Las  devolved  upon  death,  is  upon  the  devisees  of  the  reversion  or  on  the 
personal  estate  of  the  deceased  reversioners,  see  Eccles  v.  Mills,  1898 
A.  C.  360. 

(I)  Twynam  v.  Pickard,  1818,  2  B.  &  A.  105  ;  Badeley  v.  Vigurs, 
1854,  4  E.  &  B.  71  ;  Attoe  v.  Hemmings,  1615,  2  Bulstr.  281. 

(m)  Dumpor's  Case,  1583,  4  Bep.  119  ;  1  Sm.  L.  C.  10th  ed.  31.  See 
Co.  Litt.  215  a  ;  Wright  v.  Burroughes,  1846,  3  C.  B.  685. 

(w)  Wright  v.  Thirroughes,  supra.  See  Taitex.  Gosling,  1879, 1 1 C.  D.  273. 

(o)  Flight  v.  Bentley,  1835,  7  Sim.  149.  So  a  judgment  creditor  on 
taking  the  land  on  elegit  is  not  entitled  to  rent  due  before  the  execution 
is  complete  :  Sharp  v.  Key,  1841,  8  M.  &  W.  379. 

(p)  Johnson  v.  St.  Peter  s,  Hereford,  1836,  4  A.  &  E.  520  ;  Crane  v. 
Batten,  1854,  23  L.  T.  0.  S.  220.  See  Morris  v.  Kennedy,  1896,  2  Ir.  R. 
247.  And  as  to  the  persons  entitled  to  sue  after  assignment,  see  Green 
v.  James,  1840,  6  M.  &  W.  656. 

(q)  Mascal's  Case,  1587,  1  Leon.  62. 

(r)  Bennett  v.  Herring,  1857,  3  C.  B.  N.  S.  370. 
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personal  estate  (s).  Executors  may  sue  upon  any  covenant 
with  the  testator  which  has  been  broken  in  his  lifetime  (t). 
But  where  the  covenant  runs  with  the  land  and  descends  to 
the  heir,  though  there  may  have  been  a  formal  breach  in 
the  ancestor's  lifetime,  yet  if  the  substantial  damage  has 
taken  place  since  his  death,  the  heir  is  the  proper  plaintiff  (u). 
In  the  first  instance,  however,  the  real  estate  of  a  deceased 
person  now  vests  in  his  personal  representatives,  and  while 
it  so  remains  vested  it  is  for  them  to  pursue  the  remedies 
incident  to  existing  leases  (x). 

Upon  the  death  of  a  tenant  from  year  to  year  (//),  or  for  a 
term  of  j^ears,  the  lease  vests  in  his  executor  or  adminis- 
trator (z).  Even  where  a  term  of  years  is  specifically 
bequeathed,  it  will,  in  the  first  instance,  vest  in  the  exe- 
cutor, by  virtue  of  his  office,  for  the  usual  purposes  to  which 
the  testator's  assets  are  applied,  and  the  legatee  has  no 
right  to  enter  without  the  executor's  special  assent  (a). 

The  executor's  assent  to  a  beefiest  of  the  term  vests  the 
term  absolutely  in  the  legatee  so  that  he  may  recover  it  in 
an  action  at  law  (b)  ;  and,  after  an  unconditional  assent,  the 
executor  is  not  entitled  to  an  indemnity  out  of  the  testator's 
general  estate  in  respect  of  the  covenants  in  the  lease  (c). 
An  assent  by  an  executor  who  does  not  prove  the  will  is 
effectual,  provided  administration  with  the  will  annexed  is 
afterwards  taken  out  (d). 

The  assent  need  not  be  express.  An  implied  assent  is 
effectual  (e),  but  the  evidence  of  assent  must  be  affirmative. 
The  mere  lapse  of  time,  or  the  fact  that  debts  are  paid,  is 

(s)  See  1  Williams  on  Exors.  9th  ed.  p.  727  ;  Dollen  v.  Batt,  1858, 
4  C.  B.  N.  S.  7(50. 

(t)  Raymond  v.  Fitch,  1835,  2  Cr.  M.  &  R.  588,  598  ;  Ricketts  v.  Weaver, 
1844,  12  M.  &W.  718. 

0)  Kingdon  v.  Nottle,  1813,  1  M.  &  S.  355.     See  2  Cr.  M.  &  R.  598. 

(x)  >SHj>m,  p.  G2. 

(y)  Doe  v.  Porter,  1789,  3  T.  R.  13  ;  James  v.  Dean,  1808,  15  Ves.  at 
p.  241  ;  Doe  v.  Wood,  1845,  14  M.  &  W.  682. 

(z)  Acklandv.  Pring,  1841,  2  M.  &  Gr.  p.  952.  See  R.  v.  Inhabitants 
of  Great  Glenn,  1833,5  B.  &  Ad.  188.  As  to  recovery  from  a  stranger 
of  rents  of  leasehold  property  received  by  him  in  the  testator's  lifetime, 
see  Wilkinson  v.  Cawood,  1797,  3  Anst.  905. 

(a)  1  Williams  on  Exors.  600. 

(6)  Doe  v.  Guy,  1802,  3  East,  120  ;  Re  Culrerhouse,  1896,  2  Ch.  251. 

k)  Shadbolt  v.  Woodfall,  1845,  2  Coll.  30. 

(d)  Johnson  v.  Warwick,  1856,  17  C.  B.  516. 

(e)  Doe  v.  Sturges,  1816,  7  Taunt,  217. 
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not  sufficient  (/).  The  principle  is  that  if  an  executor,  in 
his  manner  of  administrating  the  property,  does  any  act 
which  shows  he  has  assented  to  the  legacy,  that  is  taken  as 
evidence  of  assent ;  but  if  his  acts  are  referable  to  his 
character  as  executor,  they  are  not  evidence  of  an  assent 
to  the  legacy  (//). 

Payments  made  by  the  executor  for  the  benefit  of  the  legatee 
of  leaseholds,  but  not  specifically  on  account  of  the  rents, 
are  not,  in  the  absence  of  representations  to  the  legatee, 
sufficient  evidence  of  assent  (li).  Where,  on  the  other 
hand,  the  executor  pays  the  rent  and  charges  it  to  the 
legatee,  this  is  evidence  of  assent  (?) ;  and  where  the  legatee 
is  let  into  possession,  and  assumes  the  burdens  of  the  lease, 
there  is  held  to  have  been  an  assent  (k).  The  executors 
may  assent  to  a  bequest  of  leaseholds  as  part  of  a  residue, 
without  assenting  to  the  bequest  of  the  whole  residue  (k). 

Where  the  bequest  is  to  the  executor  himself,  either  abso-  Bequest  to 
lutely  or  for  life,  he  still  takes  as  executor  in  the  first  executor- 
instance,  and  assent  is  necessary  to  complete  his  title  as 
legatee  (/).  An  entry  and  enjoyment  by  the  executor, 
accompanied  by  any  act  of  beneficial  ownership,  such  as 
disposing  of  the  term  by  will,  shows  his  election  to  take  as 
legatee  (m).  And  so,  too,  the  payment  of  a  sum  of  money 
charged  on  the  term  in  the  hands  of  the  legatee  (n)  ;  or 
the  discharge  of  duties  attached  to  the  bequest,  such  as 
the  maintenance  and  education  of  children  (o).  Where  the 
bequest  is  to  the  executor  absolutely,  his  mere  entry  gives 
assent ;  but  where  he  takes  for  life,  something  more  than 
entry  is  required  (j>). 

The  executor  or  administrator  cannot,  generally  speaking,    Executor's 
refuse  the  lease,  though  it  be  worth  nothing,  for  he  must  [ease_ 
renounce  the  executorship  in  toto  or  not  at  all  (q)  ;  but  if 

(/)  Hawkins  v.  Williams,  1862,  10  W.  R.  692. 

(g)  J  Joe  v.  Sturges,  7  Taunt,  p.  223. 

(h)  Thome  v.  Thome,  1893,  3  Gh.  196. 

(i)  Doe  v.  Mabberley,  1833,  6  C.  &  P.  126. 

(k)  Austin  v.  Beddoe,  1893,  41  W.  R.  619. 

(/)  Young  v.  Holmes,  1718,  1  Str.  70. 

(m)  Fenton  v.  Glegg,  1854,  9  Ex.  680. 

(»)  Young  v.  Holmes,  supra. 

(o)  Paramour  v.  Yardley,  1579,  Plowd.  539. 

(p)  Doe  v  Sturges,  1816,  7  Taunt.  217,  p.  221. 

(</)  Per  Deninan,  C.J.,  in  Ruber y  v.  Stevens,  1832,  4  B.  &  Ad.  at  p.  244. 
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the  value  of  the  land  is  less  than  the  rent,  and  there  is  a 
deficiency  of  assets,  he  may  waive  the  lease  (r). 

The  executor  (or  administrator)  is  liable,  to  the  extent 
of  the  assets,  for  arrears  of  rent  accruing  and  breaches  of 
covenant  committed  during  the  life  of  the  tenant  (s). 

With  respect  to  rent  accruing  due  and  breaches  of 
covenant  committed  after  the  death  of  the  tenant,  the 
liability  of  the  executor  depends  upon  special  considerations. 

An  executor,  even  though  merely  an  executor  de  son 
tort(t),  takes  as  assignee;  but,  unlike  other  assignees,  who 
are  liable  to  the  lessor  before  entry  (n),  the  executor  is  only 
liable  as  assignee  after  he  has  entered  and  actually  taken 
possession  of  the  demised  premises  (.r).  But  he  may  be 
sued  as  assignee  simply,  and  it  is  for  him  specially  to  plead 
his  non-entry  (y).  When  he  is  sued  and  cannot  make  use 
of  the  plea  of  non-entry,  he  is  prima  facie  liable  for 
rent  clue  and  breaches  of  covenant  committed  subsequently 
to  the  death  of  the  lessee,  and  this  liability  must  be  satisfied 
de  bonis  propriis  (z).  So,  where  executors  by  occupying  and 
paying  rent  become  yearly  tenants,  they  are  under  an 
implied  agreement  to  abide  by  the  terms  of  the  original 
contract  (a).  Where,  however,  the  executor  is  sued  as 
executor,  judgment  will  only  be  de  bonis  testator  is  whether 
for  rent  (6),  or  for  breach  of  covenant  generally  (c) ;  and 
hence  plene  administnivit  will  be  a  good  plea  (c).     Specific 

(?•)  2  Williams  on  Exors.  9th  e<l.  1637.  See  Wilkinson  v.  Cawood, 
1797,  3  Anst.  905,  per  Macdonald,  C.B.,  at  p.  9u9  ;  Steplicns  v.  Hotham, 
1855,  1  K.  &  J.  571,  p.  575. 

(.s)  2  Williams  on  Exors.  1632. 

(t)  J'aull  v.  Simpson,  1846,  9  Q.  B.  365  ;  Williams  v.  Heales,  1874, 
L.  R.  9  C.  P.  177. 

(»)  Walker  v.  Reeve,  1781,  3  Doug.  19  ;  Williams  v.  Bosanquet,  1819, 
1  Br.  &  B.  238.  Where  one  of  two  executors  eiders,  the  other  is 
not  by  such  entry  made  liable  for  use  and  occupation  :  Nation  v.  Tozer, 
1834,  1  Or.  M.  &  R.  172. 

{.,)  Rendall  v.  Andrew,  1892,  61  L.  J.  Q.  B.  630  ;  Kearsley  v.  Oxley, 
LS(i4,  2  H.  &  C.  896,  p.  904.  See  Helier  v.  Casebert,  1664,  1  Lev.  127  ; 
Howse  v.  Webster,  1608,  Yelv.  103. 

(v)  Wollaston  v.  Hake-mil,  1841,  3  M.  &  Gr.  297,  321  ;  Green  v. 
Listowell,  1840,  2  Ir.  L.  R.  384. 

(z)  Tilneyv.  Norris,  1701,  1  Ld.  Raym.  553;  fJuckley  v.  Pirk,  1711, 
1  Salk.  316. 

(a)  Buckworth  v.  Simpson,  1835,  1  Cr.  M.  &  R.  834. 

(6)  Buckley  v.  Pirk,  supra;  Lyddall  v.  Dunlapp,  1742,  1  Wils.  4.  See 
Hargrave's  Case,  1600,  5  Rep.  31  a. 

(c)   Wilson  v.  Wigy,  1808,  10  East,  313. 
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performance  of  a  covenant  in  a  lease  to  take  a  renewed 
lease  will  be  decreed  against  the  lessee's  executors  who  have 
entered  and  who  admit  assets ;  but  the  renewed  lease,  if 
not  beneficial,  will  be  so  framed  as  not  to  impose  personal 
liability  on  the  executors  (<l). 

But  though  the  executor  is  sued  as  assignee,  and  prima  How  executor 
facie  is  liable  personally,  yet  b}^  pleading  specially  he  can  j^bilfty 
discharge  himself,  if  the  demised  premises  are  of  less  value 
than  the  rent.  If  the  land  is  of  greater  value  than  the  rent, 
the  lessor  is  entitled  to  be  paid  out  of  the  profits,  and  the 
executor  cannot  discharge  himself  by  a  plea  of  plene  adminis- 
travit  (e).  But  if  the  rent  is  of  greater  value  than  the 
land,  the  executor  may  exonerate  himself  by  pleading  this 
fact  specially  (/),  and  he  can  limit  his  personal  liability  for 
rent  to  the  yearly  value  of  the  premises  (g) — that  is,  the 
amount  of  rent  for  which  they  could  have  been  let  (h).  But 
it  seems  that  he  cannot  after  entry  limit  his  liability  for 
breaches  of  other  covenants  than  the  covenant  to  pay  rent, 
such,  for  example,  as  the  covenant  to  repair  (i). 

The  result  is  that  the  executor  may  be  sued  as  assignee 
for  rent  due  and  breaches  of  covenant  committed  subse- 
quently to  the  death  of  the  lessee  ;  but  he  can  discharge 
himself  from  all  personal  liability  by  alleging  that  he  is  no 
otherwise  assignee  than  by  being  executor  or  administrator 
of  the  lessee,  and  that  he  has  never  entered  or  taken 
possession  of  the  demised  premises  ;  and  if  he  has  entered, 
he  can,  by  pleading  that  the  yearly  value  of  the  premises  is 
less  than  the  rent  reserved,  limit  his  liability  for  rent  to 
the  amount  of  such  yearly  value.  If  he  is  sued  as  executor, 
he  may  discharge  himself  by  alleging  that  the  term  is  of  no 
value,  and  that  he  has  fully  administered  all  the  assets  which 
have  come  to  his  hands  (A) .     The  lessor  is  not  entitled  to 

(d)  Stepliens  v.  Hotham,  1855,  1  K.  &  J.  571. 

(e)  Buckley  v.  Pirk,  1711,  1  Sulk.  316. 

(/)  Buckley  v.  Pirk,supra  ;  Billinghurst  v.  Speerman,  1696,  1  Salk.  297 

((/)  Kendall  v.  Andrew,  1892,  61  L.  J.  Q.  B.  630.  See  1  Wins.  Saund. 
112,  note  (c)  ;  Rubery  v.  Stevens,  1832,  4  B.  &  Ad.  241,  245  ;  Hopwood 
v.  Whaley,  1848,  6  C.  B.  744  ;  Hornidge  v.  Wilson,  1840,  1 1  A.  &  &  645. 

(h)  Hopwood  v.  Whaky,  supra  ;  E.  of  Strathmore  v.  Vane,  1887, 
37  C.  D.  128. 

(i)  Rendall  v.  Andrew,  1892,61  L.  J.  Q.  B.  630  ;  Treemeere  v.  Morison, 
1834,  1  Bing.  N.  C.  89,  97;  Sleap  v.  Newman,  1862,  12  0.  B.  N.  S.  116. 
See  Reid  v.  Tenterden,  1833,  4  Tyr.  111. 

(k)   Wollaston  v.  Hakewill,  1841,  3  M.  &  Gr.  p.  321. 
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have  the  assets  impounded  to  answer  the  future  rent  and 
covenants  (/) . 

When  an  executor  is  sued  for  use  and  occupation  in  his 
own  right,  he  must  show  that  his  occupation  is  as  executor, 
and  that  he  entered  in  that  character ;  that  he  has  no 
assets,  and  that  the  value  of  the  land  is  not  equal  to  the 
rent.  Where  the  land  yields  some  profit,  but  less  than  the 
rent,  he  may  tender  the  amount  of  profit  and  plead  a 
tender,  or  he  may  pay  it  into  Court  (m). 

The  executor  can,  like  any  other  assignee,  free  himself 
from  personal  liability  for  future  rent  and  breaches  of 
covenant  by  assigning  the  term  (n),  though,  if  the  testator 
was  the  original  lessee,  the  assets  in  his  hands  remain 
liable  (o) .  Moreover,  by  following  the  course  provided  by 
22  &  23  Vict.  c.  35,  s.  27  (p)—i.e.  by  satisfying  all  liabilities 
accrued  due  and  claimed,  and  setting  apart  a  sufficient  fund 
to  answer  any  future  claim  in  respect  of  any  fixed  sum 
covenanted  to  be  laid  out  on  the  property — he  can  by  such 
assignment  avoid  liability  for  all  claims  which  have  not 
then  been  made. 

The  estate  of  the  lessee  remains  liable  notwithstanding 
that  the  lessee  has  assigned  in  his  lifetime  and  the  lessor  has 
received  rent  from  the  assignee  (q).  But  where  the  testator 
was  himself  an  assignee  of  the  lease,  the  executor  can 
terminate  the  liability  of  the  estate  by  assigning,  and  it  seems 
that  if  the  rent  exceeds  the  yearly  value  it  is  his  duty  to 
attempt  to  do  so  (r).  The  executor  of  the  assignee  can  plead 
plene  administravit  to  an  action  by  the  lessee  for  indemnity  (s). 

(/)  King  v.  Malcott,  1852,  9  Hare,  692. 

(to)  Patten  v.  Rtid,  1862,  6  L.  T.  281. 

(n)  Taylor  v.  Shum,  1797,  1  B.  &  P.  21  ;  Goodland  v.  Evring,  1883, 
C.  &  E.  43,  see  note  p.  44. 

(o)  Heller  v.  Casebert,  1664, 1  Lev.  127  ;  1  Sid.  266  ;  Coghilv.  Freelove, 
1691,  3  Mod.  325  ;  Pitcher  v.  Tovey,  1692,  4  Mod.  71,  76. 

(p)  Since  this  statute  it  appears  that  the  indemnity  to  which  an 
executor  was  formerly  entitled  in  respect  of  leaseholds  (see  King  v. 
Malcott,  1852,  9  Haie,  p.  695)  has  become  unnecessary.  See  Williamson 
Executors,  9th  ed.  IL.  1204,  note  (/)  ;  Dodson  v.  Sammell,  1861,  1  Dr. 
&  Sin.  575. 

(q)  Brdt  v.  Cumberland,  1619,  Cro.  Jac.  521.  See  Bachelour  v.  Gage, 
1631,  Cro.  Car.  188.  On  a  lease  to  lessees  jointly  with  a  joint  and 
several  covenant  for  rent,  the  estate  of  a  deceased  lessee  remains  liable, 
notwithstanding  that  his  interest  has  ceased  :  Burns  v.  Bryan,  1887, 
12  App.  Cas.  184.  (/)  Rowley  v.  Adams,  1839,  4  M.  &  Cr.  534. 

(*)  Collins  v.  Crouch,  1849,  13  Q.  15.  542. 
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The  executor  is  not  personally  liable  for  the  consequences  Liability 
of  neglect  to  insure  in  pursuance  of  a  covenant,  where  the  i,lsurance# 
insurance  expired  in  the  testator's  life  (£)■ 

(2)   On  Bankruptcy  of  Lessee. 
Under  the  Bankruptcy  Act,  1883  (u),  the  leaseholds  held  Liability  of 

"  tl'llSi  PP 

by  a  bankrupt  beneficially  at  the  date  of  the  bankruptcy 
vest  absolutely  in  the  trustee,  subject  to  the  power  of 
disclaiming  under  sect.  55.  This  result  does  not  depend 
upon  the  election  of  the  trustee  to  take  them  (x) ,  nor  is  it 
prevented  b}T  a  restriction  on  assignment  (y) .  Hence  the 
trustee,  as  an  assign  of  the  lease,  is  personally  liable  under 
the  covenants  as  from  the  date  when  the  lease  vests  in  him : 
that  is,  from  the  date  of  his  appointment  (a;).  Like  any 
other  assignee,  he  can  put  an  end  to  his  liability  by 
assigning  the  premises  over  (z)  ;  and,  provided  the  assign- 
ment is  real,  he  may  assign  to  a  pauper  for  the  express 
purpose  of  ridding  himself  of  liability  (a).  The  trustee 
may  avoid  future  liability  by  assignment,  notwithstanding 
that  the  lease  contains  a  covenant  against  assigning  with- 
out licence  which  purports  to  bind  assignees  in  law  {b).  A 
release  of  the  trustee  under  sect.  82  of  the  Act  will  secure 
him  against  any  claim  made  by  the  lessee  in  the  bank- 
ruptcy, but  not,  perhaps,  against  claims  prosecuted  in 
any  other  jurisdiction  (c).  The  trustee  is  entitled  to  be 
indemnified  out  of  the  estate  of  the  bankrupt  (d). 

An  option  to  call  on  the  landlord  to  grant  a  lease  passes, 
on  the  bankruptcy  of  the  tenant,  to  the  trustee,  and  may 
be  assigned  over  by  him  (e).     The  bankrupt  is  entitled  to  After- 

dispose  of  leasehold  property  acquired    by  him  after    the  acciuired 
1  l      l        j  i  j  property. 

(0  Fry  v.  Fry.  1859,  27  Beav.  p.  146. 

(«)  46  &  47  Vict.  c.  52.     See  sects.  54,  168. 

(./)  Wilson  v.  Wallani,  1880,  5  Ex.  1).  155,  163  ;  Titterton  v.  Cooper, 
1882,  9  Q.  B.  D.  473.     See  Ex  parti  Vressli  r,  1878,  9  C.  D.  252. 

(g)  Doc  v.  Smith,  1814,  5  Taunt.  795  ;  Doe  v.  Bevan,  1815,  3  M.  &  S. 
35;}.     See  TVadham  v.  Marlowe,  1785,  8  East,  314,  note  (c). 

(z)  See  Wilkins  v.  Fry,  1816,  1  Mer.  p.  265. 

(a)  Hopkinson  v.  hovering,  1883,  11  Q.  B.  1).  92;  Onslow  v.  Gorrie, 
1817,  2  Madd.  330.  (/>)  Re  Johnson,  1894,  70  L.  T.  381. 

(c)  Ex  parte  Carter,  1878,  8  C.  U.  731  ;  Ex  parte  Barnard,  1882,  46 
L.  T.  824. 

(</)  Lowrey  v.  Barker,  1880,  5  Ex.  D.  p.  173. 

(e)  Buckland  v.  PapiUon,  1866,  L.  R.  2  Ch.  67. 
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bankruptcy  and  before  his  discharge,  until  the  trustee 
intervenes  to  claim  it  (/). 

Under  sect.  55  of  the  Bankruptcy  Act,  1883,  the  trustee 
may  disclaim  leaseholds  of  the  bankrupt,  by  writing  signed 
by  him,  at  any  time  within  twelve  months  {h)  after  the 
first  appointment  of  a  trustee  (/),  or,  where  the  property 
does  not  come  to  the  knowledge  of  the  trustee  within  one 
month  after  such  appointment,  at  any  time  within  twelve 
months  after  he  becomes  aware  of  it(k).  A  Crown  lease 
can  be  disclaimed  (T).  The  trustee  can  disclaim,  notwith- 
standing that  the  lease  has  been  determined  by  expiration 
of  time  or  by  forfeiture  between  his  appointment  and  the 
disclaimer  ;  and  perhaps,  also,  where  it  has  been  deter- 
mined before  his  appointment  (m).  The  disclaimer  should 
be  signed  by  the  trustee  in  person  (>i). 

The  disclaimer  operates  to  determine  as  from  the  date  of 
disclaimer  the  rights,  interests,  and  liabilities  of  the  bank- 
rupt and  his  property  in,  or  in  respect  of,  the  property 
disclaimed ;  and  also  discharges  the  trustee  from  all 
personal  liability  in  respect  of  the  property  disclaimed  as 
from  the  date  when  the  property  vested  in  him  ;  but  does 
not,  except  so  far  as  is  necessary  for  the  purpose  of  releasing 
the  bankrupt  and  his  property  and  the  trustee  from  liability, 
affect  the  rights  or  liabilities  of  any  other  person  {<>). 

Under  the  disclaimer  the  trustee  gives  up  to  the  lessor 
the  entirety  of  the  property  comprised  in  the  demise. 
Hence,  if  land  and  chattels  are  leased  at  an  entire  rent,  the 


(/)  lie  Clayton  and  Barclay's  Contract,  1895,  2  Ch.  212. 

(A)  Bank.  Act,  1890,  s.  13.  The  period  may  be  extended  by  the  court  : 
ibid.  ;  some  good  reason  being  shown  :  lie  Price,  1884,  13  Q.  B.  D.  466. 

(i)  Bank.  Act,  1883,  s.  55,  sub-sect.  (1). 

(k)  For  the  effect  of  a  prior  contract  of  sale  by  bankrupt,  see 
Re  Maughan,  1885,  14  Q.  B.  D.  956  ;  Ex  parte  Edmonds,  1883,  48  L.  T. 
77.  Where  the  bankrupt  has  mortgaged,  see  Re  Gee,  1889,  24  Q.  B.  D. 
65  ;  and  cf.  Re  Wilson,  1871,  13  Eq.  186. 

(0  Re  Thomas,  1888,  21  Q.  B.  D.  380. 

(m)  Ex  parte  Dyke,  1882,  22  C.  D.  410.  See  Ex  parte  Raterson,  1879, 
1 1  C.  D.  908. 

(n)  Wilson  v.  Wallani,  1880,  5  Ex.  D.  155.  But  see  Re  Whitley 
Partners,  1886,  32  C.  D.  337. 

(o)  Sect.  55,  sub-sect.  (2).  This  provision  states  explicitly  the  con- 
struction placed  on  sect.  23  of  the  Bankruptcy  Act,  18C59  :  Ex  parte 
Walton,  1881,  17  C.  D.  746  ;  Hill  v.  E.  &  W.  India  Duel:  Co.  1884,  9  App. 
Cas.  448  (where  bankrupt  is  an  assignee,  the  liability  of  the  original  lessee 
isunaffected)  ;  Harding  v.  Preece,  1882, !)  Q.  B.  D.  281  (surety  for  banki  upt). 
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trustee  cannot  retain  the  chattels  under  the  reputed  owner- 
ship clause  (p).  And  since  the  lease  is  at  an  end  so  far  as 
the  bankrupt  and  his  estate  are  concerned,  the  trustee 
cannot  take  advantage  of  provisions  relating  to  the  deter- 
mination of  the  tenancy  (q)  ;  thus  he  cannot  remove  trade 
buildings  and  machinery  under  a  provision  authorizing  such 
removal  (r),  unless  the  Court  permits  the  removal  under 
sub-sect.  (3).  But  the  trustee  cannot  rely  upon  the  disclaimer 
as  justifying  acts  which  he  has  previously  committed  in 
violation  of  the  tenant's  obligations,  as  the  removal  of  hay, 
where  this  is  forbidden  by  the  custom  of  the  country  (s). 
In  general,  however,  the  disclaimer  relieves  the  trustee 
from  all  liability  (t),  and  he  is  not  liable  for  rent  prior  to 
the  disclaimer,  either  as  assignee,  or  on  an  implied  contract 
of  tenancy,  or  as  trespasser  (u). 

"Where  a  sum  becomes  due  from  the  landlord  to  the  Set-off. 
tenant  for  allowances  at  the  determination  of  the  tenancy, 
the  landlord  cannot,  as  against  the  trustee,  set  off  arrears 
of  rent  accrued  due  before  the  bankruptcy  (x) ;  unless, 
indeed,  by  the  custom  of  the  country,  the  landlord  pays 
only  the  amount  of  the  valuation  less  arrears  of  rent  (//). 
Similarly  the  landlord  cannot  set  off  sums  due  for  bi  caches 
of  covenant  by  the  bankrupt  (z). 

Save  in  cases  prescribed  by  general  rules,  the  trustee  Leave  to 
cannot  disclaim  without  the  leave  of  the  Court,   and  the  disekim- 
Court  can  impose  terms  as  to  fixtures  and  other  matters 
arising  out  of  the  tenancy  (a).     The  cases  so  prescribed  are 
as  follows  : — (1)   Cases  where  the   bankrupt  has  not  sub- 
let or  mortgaged,   and   (a)   the  rent  is   less  than  201.,  or 

O)  Ex  parte  Allen,  1882,  20  (J.  D.  341. 

(q)  fix  parte  Dyke,  1882,  22  C.  D.  410. 

(/■}  Ex  parte  Glegg,  1881,  19  C.  D.  7.  See  Ex  parte  Stephens,  1877, 
7  (J.  1).  127. 

(*)  Schujield  v.  Eincks,  1888,  58  L.  J.  Q.  B.  147. 

(t)  Ex  parte  Allen,  1882,  20  (J.  D.  341. 

{u)  Lowrey  v.  Barker,  1880,  5  Ex.  D.  p.  173  ;  Gabriel  v.  Blankenstern, 
1884,  13  y.  B.  D.  684.  (x)  AUoway  v.  Steere,  1882,  10  Q.  B.  J).  22. 

(ll)  Re  Wilson,  1893,  62  L.  J.  Q.  B.  628. 

\Z)  Ex  parte  Dyke,  1882,  22  (J.  i).  410. 

(a)  Sect.  55,  sub-sect.  (3).  As  tu  granting  leave,  see  Ex  parte  E.  db  W. 
Italia  Dock  Co.,  1881,  17  C.  D.  750  ;  Ex  parte  Buxton,  1880,  15  C.  D.  280  ; 
and  as  to  appeal,  Be  Woods,  1876,  3  C.  D.  450  ;  Ex  parte  Sadler,  1881, 
19  (J.  D.  122  ;  Ex  parte  E.  du  W.  India  Duet  Co.,  supra;  as  to  applying 
for  leave  after  lapse  of  twelve  months,  Be  Baker,  1891,  8  Morr.   116  ;  a! 
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(b)  the  estate  is  being  administered  under  sect.  121  of  the 
Act,  or  (c)  the  lessor  does  not,  upon  notice  to  disclaim  being 
served  upon  him,  require  the  matter  to  be  brought  before 
the  Court;  and  (2)  where  the  bankrupt  has  sublet  or 
mortgaged,  and  neither  the  lessor  nor  the  sublessee  or 
mortgagee,  upon  notice  to  disclaim  being  served  upon  them, 
requires  the  matter  to  be  brought  before  the  Court  (b). 

In  such  cases,  since  the  trustee  disclaims  without  leave, 
there  is  no  opportunity  for  terms  to  be  imposed  on  him, 
and  he  cannot  be  called  upon  to  pay  rent  to  the  lessor,  not- 
withstanding that  he  may  have  been  in  beneficial  occupation 
of  the  premises  for  the  purpose  of  the  bankruptcy  (c).  But 
where  the  Court  grants  leave  to  disclaim,  and  the  trustee's 
occupation  has  resulted  in  benefit  to  the  bankrupt's 
estate  (d) ,  or,  although  no  actual  benefit  has  resulted,  if  the 
occupation  was  with  a  view  to  benefit  (e),  the  trustee  is 
required,  as  a  condition  of  disclaiming,  to  pay  rent  in 
respect  of  the  occupation  (/).  Under  the  Act  of  1869  the 
disclaimer  was  valid  as  between  the  trustee  and  the  lessor, 
notwithstanding  the  failure  to  obtain  leave  (//)  ;  but,  under 
the  existing  practice,  a  disclaimer  without  leave,  where 
leave  is  required,  is  for  all  purposes  void  (h). 

Any  person  interested  in  the  property  may  call  upon  the 
trustee  to  decide  whether  he  will  disclaim  or  not,  and  the 
trustee  must  then  within  twenty-eight  days,  or  within  such 
extended  period  as  may  be  allowed  by  the  Court,  give  his 
decision  (//).     The  notice  calling  on  the  trustee  to  decide 


to  including  several  properties  in  same  application,  Re  Whitaker,  1888, 

21  Q.  B.  D.  261  ;  as  to  trustee's  costs,  Re  Proctor,  1891,  8  Morr.  251. 
Notice  of  motion  may  be  served  out  of  the  jurisdiction,  Re  Rathbone, 
1887,  56  L.  J.  Q.  B.  504.  As  to  lease  of  chattels,  see  Sheffield  Wagon 
Co.  v.  Stratton,  1878.48  L.  J.  Q.  B.  35.  (6)  Bank.  Rules,  r.  320. 

(c)  Re  Sandwell,  1885,  14  Q.  B.  D.  960. 

(</)  Ex  parte  Izard,  1883,  23  0.  L>.  115  ;  Re  Zappert,  1884,  1  Morr.  72  ; 
Re  Brooke,  )  884,  1  Morr.  82. 

(e)  Ex  parti  Isfo  rwood,  1882,  22  C.  D.  p.  395  ;  Ex  parte  Arnal,  1883, 
24  C.  I).  26  ;  Ex  parte  Good,  1884,  13  Q.  B.  D.  731,  735. 

(/)  For  refusal  of  leave  where  the  trustee  has  acted  for  parties  with 
opposing  interests,  see  Re  Crowther,  1887,  4  Morr.  10i)  ;  and  for  the 
considerations  applicable  where  the  bankrupt  was  tenant  under  an 
attornment  clause  in  a  mortgage  deed,  see  Ex  parte  Isherwood,  1882, 

22  C.  D.  384. 

(g)  Reed  v.  Harvey,  1880,  5  Q.  B.  D.  184.  See  Ex  parte  Ladbury, 
1881,  17  C.  D.  532. 

(h)  Sect.  55,  sub-sect.  (4). 
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may  be  given  by  the  landlord  (i),  and  it  must  be  actually 
received  by  the  trustee  (k).  The  trustee,  if  he  requires  an 
extension  of  time,  should,  in  the  absence  of  special  circum- 
stances (I),  apply  to  the  Court  before  the  twenty-eight  days 
have  expired  (m). 

If  the  trustee  disclaims,  any  person  interested  in  the  Vesting 
property,  or  under  liability  in  respect  of  it,  may  apply  (n)  for 
an  order  vesting  the  property  in  him  (<>).  An  underlessee 
or  mortgagee  of  the  bankrupt,  taking  under  a  vesting  order, 
must  take  the  property  on  the  terms  of  being  subject  to  the 
same  liabilities  and  obligations  as  the  bankrupt  was  subject 
to  at  the  date  when  the  bankruptcy  petition  was  filed.  If 
he  declines  to  accept  such  an  order,  he  is  excluded  from  all 
interest  in  the  property.  The  lessor  is,  for  the  purpose  of 
this  provision,  a  person  claiming  an  interest  in  the  dis- 
claimed property  (p),  and  he  may  apply,  therefore,  for  an 
order  requiring  an  underlessee  or  mortgagee  to  take  the 
property,  with  the  liabilities  and  obligations  of  the  lease, 
or  to  be  excluded  (q). 

Under  the  above  sub-section  it  was  considered  doubtful  Liability 
whether  the  person  in  whom  the  lease  was  thus  vested  was  order, 
liable  as  an  original  lessee,  or  only  as  an  assign  (r).  Under 
sect.  13  of  the  Bankruptcy  Act,  1890,  he  may  be  made 
liable  as  an  assign  only.  But  this  power  will  be  exercised 
only  under  special  circumstances,  and  in  general  the  vesting 
order  requires  the  person  in  whose  favour  it  is  made  to 
take  upon  himself  the  burden  of  the  unperformed  obliga- 
tions, both  past  and  future,  to  which  the  bankrupt  was 
liable  (s).  A  mortgagee  cannot  escape  liability  by  assigning 
to  a  nominee  (f) . 

(i)  Ex  parte  Mackay,  1884.  14  Q.  B.  D.  401. 

(k)  Reed  v.  Harvey,  5  Q.  B.  D.  184. 

(I)  Ex  parte  Lovering,  1874, 9  Ch.  586  ;  Ex  parte  Moore,  1876,  2  C.  D.  802. 

(m)  Re  Richardson.,  1880,  16  C.  D.  613. 

(»)  As  to  the  parties  on  whom  notice  of  the  application  should  lie 
served,  see  Re  Morgan,  1889,  22  Q.  B.  D.  592. 

(o)  Sect.  55,  sub-sect.  (6).  Payment  of  rent  by  a  mortgagee  in  posses- 
sion may  create  a  tenancy  from  year  to  year,  although  the  lease  has  been 
disclaimed  by  the  trustee  in  bankruptcy  of  the  mortgagor  :  Jump  v. 
Payne,  1899,  68  L.  J.  Q.  B.  607. 

(p)  Re  Finley,  1888,  21  Q.  B.  D.  475  ;  Ex  parte.  Shilson,  1887, 
20  Q.  B.  D.  343.  (q)  See  Re  Britton,  1889,  61  L.  T.  52. 

(?•)  Re  Finley,  vhi  sup.  at  p.  487.  (s)  Re  Walker,  1895,  72  L.  T.  330. 

(t)  Re  Smith,  1890,  25  Q.  B.  D.  536. 
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A  person  injured  by  the  operation  of  a  disclaimer  can 
prove  in  the  bankruptcy  for  the  amount  of  his  loss(»). 
The  measure  of  damages  in  respect  of  rent  is  the  difference 
between  the  rent  due  under  the  lease  for  the  residue  of  the 
term  and  the  rent  that  can  now  be  obtained  (x)  ;  it  includes 
also  the  sum  required  to  leave  the  property  in  the  same 
state  as  if  the  covenants  had  been  properly  performed  (y). 
Where  the  assignee  of  a  repairing  lease  had  become  bank- 
rupt, and  his  trustee  had  disclaimed  the  premises,  which 
had  become  depreciated  in  letting  value,  the  assignor  was 
allowed,  under  his  covenant  of  indemnity,  to  prove  as 
damages  (i.)  two  quarters'  rent  from  the  date  of  disclaimer 
to  give  time  to  repair  and  re-let,  (ii.)  the  diminution  in 
letting  value  for  the  residue  of  the  term,  and  (hi.)  the 
amount  of  the  dilapidations  (z).  Where  the  lease  is  deter- 
minable at  any  of  several  periods,  it  is  to  be  taken,  for  the 
purpose  of  assessing  damages,  as  though  it  would  have 
been  determined  at  the  earliest  period  (y).  If  the  lease  was 
to  partners  as  joint  tenants,  who  gave  a  joint  and  several 
covenant  for  payment  of  rent,  the  lessor  can  prove  against 
the  separate  estate  of  each  partner,  though  perhaps  not 
against  the  joint  estate  (a). 


33  &  34  Vict., 
c.  25,  s.  10. 

Property  of 
convict  to 
vest  in 
administrator. 


(3)   On  Conviction  of  Lessee  for  Treason  or  Felony. 

By  the  Forfeiture  Act,  1870  (6),  "  convict "  is  denned  to 
mean  any  person  against  whom  judgment  of  death  or  of 
penal  servitude  has  been  pronounced  upon  any  charge  of 
treason  or  felony  (c),  and  an  administrator  of  the  property 
of  a  convict  may  be  appointed  (d). 

Upon  the  appointment  of  any  administrator,  all  the  real 
and  personal  property,  including  clwses  in  action,  to  which 
the  convict  named  in  such  appointment  was,  at  the  time  of 
his  conviction,  or  shall  afterwards,  while  he  shall  continue 


(u)  Sect.  55,  sub-sect.  (7). 
(«)  Be  Llynvi  Coal  Co.,  1871,  7  Ch.  28. 
(y)  Ex  parte  Blake,  1879,  11  C.  D.  572. 
{z)  Be  Carruthers,  1895,  2  Man.  172. 

(a)  Ex  parte  Corbett,  1880, 14  C.  D.  122. 

(b)  33  &  34  Yict.  c.  23. 

c)  Sect.  6. 

d)  Sect.  9. 
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subject  to  the  operation  of  the  Act,  become  or  be  entitled, 
shall  vest  in  such  administrator  for  all  the  estate  and 
interest  of  such  convict  therein. 

The    administrator    shall   have    absolute   power   to   let,   Sect,  12. 
mortgage,    sell,    convey   and    transfer   any   part    of    such 
property  as  to  him  shall  seem  fit. 

The  administrator  may  cause  payment  or  satisfaction  to  Sect.  14. 
be  made  out  of  such  property  of  any  debt  or  liability  of  such 
convict  which  may  be  established  in  due  course  of  law,  or 
may  otherwise  be  proved  to  his  satisfaction. 
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SECT.  I.— MODES  APPLICABLE  TO   PARTICULAR  KINDS 

OF   TENANCY. 

(1)  Determination  of  Tenancy  at  Sufferance. 

Tenancy  at  sufferance  may  be  determined  at  any  time 
by  landlord  or  tenant  without  any  demand  of  possession 
or  notice  to  quit  (a). 

(a)  Doe  v.  Turner,  1840,  7  M.  &  W.  at  p.  235;  Doe  v.  Lawder,  1816, 
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(2)  Determination  of  Tenancy  at  Will. 

Every  lease  at  will  must  in  law  be  at  the  will  of  both  l.  Express 
parties,  and  therefore  when  the  lease  is  made  to  have  and  {^^ 
to  hold  at  the  will  of  the  lessor,  the  law  implies  it  to  be  at 
the  will  of  the  lessee  also  (6).  In  general,  accordingly,  the 
tenancy  continues  until  the  will  of  either  party  has  been 
determined,  and  intimation  given  to  the  other  party.  Thus 
the  landlord  cannot  recover  in  ejectment  against  his  tenant 
at  will  unless  he  has  demanded  possession  (c).  A  notice, 
though  couched  as  a  notice  to  quit,  does  not  necessarily 
recognize  a  subsisting  tenancy  from  year  to  year,  but  may 
be  a  mere  demand  of  possession  (d). 

Where  on  a  letting  at  will  rent  is  reserved  payable 
quarterly,  it  has  been  held  that  the  landlord  terminating 
the  tenancy  within  the  quarter  loses  the  rent,  but  the 
tenant  terminating  the  tenancy  pays(e).  Though  now, 
under  the  Apportionment  Act,  1870  (/),  it  seems  that  in 
either  case  an  apportioned  rent  would  be  payable. 

The  landlord  may  determine  a  tenancy  at  will  expressly,  By  landlord, 
by  stating  his  will  to  be  that  the  tenant  shall  leave  (r/),  or 
by  demanding  possession  (/<),*  or  sending  for  the  keys  (i). 
Anything  which  amounts  to  a  demand  of  possession, 
although  not  expressed  in  precise  and  formal  language,  will 
indicate  the  landlord's  will  to  determine  the  tenancy  (j)  ; 
hence  a  letter  from  the  agent  of  the  landlord  to  the  agent 
of  the  tenant,  stating  that,  unless  the  tenant  pays  what  he 
owes,  the  landlord  will  take  immediate  measures  to  recover 
possession  of  the  property,  is  a  sufficient  intimation  that 

1  Stark.  308.  See  Doe  v.  Murrell,  1837, 8  C.  &  P.  134  ;  WaUis  v.  Delmar, 
1860,  29  L.  J.  Ex.  276.  And  as  to  possession  taken  pending  completion 
of  a  sale  or  negotiations  for  a  lease,  see  Doe  v.  Sayer,  1811,  3  Camp.  8; 
Doe  v.  Quigley,  1810,  2  Camp.  505. 

(b)  Co.  Litt.  55  a. 

(c)  Goodtitle  v.  Herbert,  1792,  4  T.  R.  680.  See  Dcnn  v.  Rawlins,  1808, 
10  East.  261. 

(,})  Doe  v.  Inglis,  1810,  3  Taunt.  54. 

(e)  Leighton  v.  Theed,  1702,  2  Salk.  413. 

(  /')  Supra,  p.  213. 

(\/)  Pollen  v.  Brewer,  1859,  7  C.  B.  N.  S.  371,  373. 

(h)  Doe  v.  Jones,  1830,  10  B.  &  C.  718,  721  ;  Doe  v.  M'Kaeg,  1830,  10 
B.  &  C.  721. 

(i)  Pollen  v.  Brewer,  supra. 

(j)  Judgment  of  Tindal,  C.J.,  in  Doe  v.  Price,  1832,  9  Bing.  at  p.  358. 
See  Locke  v.  Matthews,  1863,  13  C.  B.  N.  S.  753. 
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By  tenant. 


2.  Implied 

determina- 
tion. 
By  landlord. 


By  tenant. 


the  tenancy  is  to  determine  (A;).  By  words  spoken  off  the 
demised  premises  the  will  is  not  determined  until  the  lessee 
has  notice  (/). 

The  tenant  may  expressly  determine  the  tenancy  hy 
declaring  that  he  will  no  longer  hold  possession  of  the 
premises,  and  quitting  them  accordingly ;  but  the  mere 
declaration  -will  not  produce  this  effect  (m). 

The  landlord  may  impliedly  determine  a  tenancy  at  will 
by  acts  showing  an  intention  that  it  should  no  longer  exist ; 
as,  for  instance,  by  making  a  lease  of  the  premises  to 
another,  to  commence  presently  (x)  ;  or  by  doing  what,  but 
for  the  determination  of  the  will,  would  be  wrongful,  as 
entering  upon  the  land  to  retake  possession  (o),  or  going 
there,  without  the  tenant's  consent,  to  cut  and  carry  away 
trees  or  stone  (;>),  provided  such  trees  and  stone  are  not 
excepted  from  the  demise  (q)  ;  or  by  agreeing  to  sell  the 
freehold  to  the  tenant  (r). 

A  conveyance  of  the  reversion  operates  as  a  determination 
of  a  tenancy  a't  will,  if  the  tenant  has  notice  of  it  (s)  ;  and 
the  bankruptcy  of  the  landlord  has  the  same  effect  by  reason 
of  the  vesting  of  the  reversion  in  the  trustee  (t).  Where 
the  act  by  which  the  intention  of  the  landlord  to  determine 
the  tenancy  is  manifested  is  done  on  the  demised  premises, 
it  is  presumed  that  the  tenant  is  there  and  knows  of  it ; 
but  if  the  act  relied  upon  be  done  off  the  premises,  it  is 
requisite  that  the  landlord  should  give  the  tenant  notice 
that  he  determines  the  tenancy  (u). 

The  tenant  may  impliedly  determine  the  tenancy  at  will 
by  granting  an  underlease  (x),  or  assigning  the  premises 

(/c)  See  note  ( /'),  p.  431.  (/)  Co.  Litt.  55  b. 

(m)  Co.  Litt.  55  b,  note  373. 

(»)  Dinsdale  v.  lies,  1674,  2  Lev.  88  ;  Hogan  v.HanO,  1861,  14  Moo. 
P.  C.  310. 

(o)  See  Wallis  v.  Delmar,  1860,  20  L.  J.  Ex.  276. 

0>)  Doe  v.  Turner,  1840,  7  M.  &  W.  226  ;  9  M.  &  W.  643. 

(q)  Co.  Litt.  55  b. 

(?•)  See  judgment  of  Lord  Eldon,  C,  in  Daniels  v.  Davison,  1809,  16 
Ves.  at  p.  252. 

(s)  Doe  v.  Thomas,  1851,  6  Ex.  854.  See  Doe  v.  Davies,  1851, 
7  Ex.  89. 

(t)  Doe  v.  Thomas,  supra. 

(u)  Per  Parke,  B.,  in  Pinhorn  v.  Souster,  1853,  8  Ex.  p.  770.  See 
Ball  v.  Cul/imore,  1835,  2  Cr.  M.  &  R,  120. 

(x)  Birch  v.  Wright,  1786,  1  T.  R,  p.  382. 
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(provided  the  landlord  has  notice)  (y) ;  or  by  committing 
waste  (z). 

The  general  doctrine  is  that  the  death  of  either  landlord 
or  tenant  will  operate  as  a  determination  of  the  will  {a) ; 
but  it  has  been  suggested  that  a  tenancy  at  will  may  con- 
tinue after  the  death  of  one  of  the  parties,  unless  the  heir, 
or  legal  representative,  does  something  to  manifest  his 
intention  to  determine  the  tenancy  (//).  The  death  of  the 
mortgagor  is  a  determination  of  his  tenancy  at  will  under 
the  mortgagee  (c) . 

(3)  Determination  of  Tenancy  from  Year  to  Year. 
(i.)    When  determinable. 

A  tenancy  from  year  to  year  may  be  determined  at  the  Tenancy  from 
end  of  the  first  or  any  subsequent  year  (d)  ;  unless,  in  year  ° year' 
creating  the  tenancy,  the  parties  use  expressions  showing 
that  they  contemplate  a  tenancy  for  two  years  at  least  (e). 
A  tenancy  "  for  one  year  certain,  and  so  on  from  year  to 
year,"  cannot  be  determined  before  the  end  of  the  second 
year  (/)  ;  and  if  it  is  for  one  year  certain,  with  a  specified 
notice  to  quit  afterwards,  notice  cannot  be  given  for  the  end 
of  the  first  year  (//). 

A  lease  to  A.  B.,  his  executors,  administrators  and 
assigns,  for  a  year,  and  so  on  from  year  to  year,  for  so  long- 
as  it  shall  please  the  lessor  and  A.B.,his  executors,  adminis- 
trators or  assigns,  does  not  expire  on  the  death  of  A.  B., 
but  vests  in  his  executors  (h). 

(?/)  Pinhom  v.  Souster,  1853,  8  Ex.  763,  772.  See  Carpenter  v.  Colins, 
1606,  Yelv.  73.  (z)  Co.  Litt.  57  a. 

(a)  James  v.  Dean,  1805,  11  Ves.  at  p.  391  ;  Co.  Litt.  57  b.  See  Doe 
v.  Rock,  1842,  Car.  &  M.  549,  553. 

(h)  Judgment  in  Morton  v.  Woods,  1869,  L.  E,  4  Q.  B.  at  p.  306. 

(c)  Turner  v.  Barnes,  1862,  2  B.  &  S.  435  ;  Scobie  v.  Collins,  1895, 
1  Q.  B.  375. 

(d)  Doe  v.  Smaridge,  1845,  7  Q.  B.  957. 

(e)  Doe  v.  Smaridge,  7  Q.  B.  p.  959.  See  Denn  v.  Cartwright,  1803, 
4  East,  29 ;  Doe  v.  Mainby,  1817,  10  Q.  B.  473. 

(/)  Doe  v.  Green,  1839,9  A.  &  E.  658 ;  Beg.  v.  Chawton,  1841,  1  Q.  B.  247. 
See  Bac.  Abr.  (L.  3),  838. 

(g)  Thompson  v.  Maberley,  1811,  2  Camp.  573,  is  to  the  contrary,  but 
it  was  questioned  in  Gardner  v.  Ingram,  1889,  61  L.  T.  729  (agreement 
for  five  years,  determinable  after  the  expiration  of  three  years  i  m  a  specified 
notice).  See  Jones  v.  Nixon,  1862,  1  H.  &  C.  48 ;  Cannon  Brewery  Co., 
Ltd.  v.  Nash,  1898,  14  T.  L.  R.  158. 

(/;)  Mackay  v.  Mackreth,  1785,  4  Dough  213. 

L.T.  F  F 


434 


DETERMINATION  OF  THE  TENANCY. 


Where  the  tenant  is  to  go  on  at  a  lower  rent  if  the 
premises  cannot  be  let  at  the  old  rent,  he  is  bound  to  allow 
inspection  to  an  intending  tenant  (i). 

(ii.)  Notice  to  quit. 

Where  notice  A  yearly  tenancy  is  determined  by  notice  to  quit  given 
required.  ^y  either  party  to  the  other  (k),  but  it  may  be  stipulated  that, 
upon  a  particular  event,  the  lessee  may  quit  without  notice  (I). 
An  undertenant  is  not  justified  in  leaving  without  notice 
merely  through  fear  of  distress  by  the  superior  landlord  (m). 
But  notice  is  not  required  if  the  tenancy  is  invalid  as  against 
the  owner  jrro  tempore ;  thus  formerly  tenant  by  elegit  was 
not  required  to  give  notice  to  a  tenant  who  came  in  after  the 
judgment  (»)•  Notice  need  not  be  given  to  an  occupier  who 
is  in  as  a  servant,  and  not  as  a  tenant,  when  he  is  required 
to  leave  on  the  termination  of  his  service  (o). 

Non-payment  of  rent  for  a  long  time  may  be  presumptive 
evidence  of  the  determination  of  a  tenancy  from  year  to  year  (p) . 


1.  Where 
there  is  no 
express  agree- 
ment. 


Half-year's 
notice. 


(a)  LENGTH    OF    NOTICE. 

Where  no  express  stipulation  is  made  between  the  parties 
as  to  the  length  of  notice  required  to  be  given,  it  seems  that 
this  may  be  regulated  by  custom  (q) ;  but  there  must  be 
strong  evidence  of  such  custom  (r) . 

If  no  such  custom  exists,  reasonable  notice  to  quit  must 
be  given  (s),  and  it  is  settled  that  the  reasonable  notice  to 

(i)  Doe  v.  Hunt,  1836,  1  M.  &  W.  690. 

(k)  See  notes  to  Duppa  v.  Mayo,  1  Wms.  Saund.  ed.  1871,  385,  &c.  ; 
notes  to  Clayton  v.  Blakey,  2  Sra.  L.  C.  10th  ed.  p.  127,  &c.  ;  and  Bull. 
N.  P.  96,  notes  (c)  and  (a).  The  notice  may  be  given  on  Sunday  : 
Sangster  v.  Noy,  1867,  16  L.  T.  157. 

(I)  Bethell  v.  Blencowe,  1841,  3  M.  &  Gr.  119. 

(m)  Rickett  v.  Tullick,  1833,  6  C.  &  P.  66. 

(n)  Doc  v.  Hilder,  1819,  2  B.  &  A.  782,  see  p.  785.  But  now  the 
tenant's  title  would  he  good  if  he  came  in  before  registration  of  the 
writ :  Land  Charges  Registration  Act,  1888  (51  &  52  Vict.  c.  51)  ; 
Judgments  Act,  1864  (27  &  28  Vict.  c.  112). 

(o)  R.  v.  Inhabs.  of  Cheshunt,  1818,  1  B.  &  A.  473  ;  Doe  v.  Derry, 
1840,  9  C.  &  P.  494  ;  Mayhew  v.  Suttle,  1854,  4  E.  &  B.  347.  See  Doe 
v.  Miles,  1816,  1  Stark.  181.  (p)  Stagg  v.  Wyatt,  1838,  2  Jur.  892. 

(q)  Roe  v.  Wilkinson,  1773,  cited  in  note  228  to  Co.  Litt.  270  b.  See 
Roe  v.  Charnock,  1790,  Peake,  N.  P.  C.  4  ;  also  judgment  in  Doe  v. 
Snowden,  1779,  2  W.  Bl.  at  p.  1225  ;  Tyley  v.  Seed,  1697,  Skin.  649. 

(r)  Roe  v.  Charnock,  Peake,  at  p.  5. 

(s)  Doe  v.  Watts,  1797,  7  T.  R.  per  Lord  Kenyon,  p.  85. 
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holdings. 

46  &  47  Vict, 
c.  61,  s.  33. 


which  a  tenant  from  year  to  year  is  entitled  is  half-a-year's 
notice  (t) ,  expiring  at  the  end  of  some  current  year  of  the 
tenancy  (u),  notwithstanding  the  rent  is  reserved  quar- 
terly (x).  The  rule  applies  also  to  the  case  of  notice  given 
by  an  executor  (y) ,  and  to  the  case  of  an  infant  who  becomes 
entitled  to  the  reversion  of  an  estate  leased  from  year  to 
year  (z). 

The  above  general  rule  is  varied  in  the  case  of  agricul-  Agricultural 
tural  holdings  (a)  by  the  Agricultural  Holdings  Act,  1883  : — 

Where  a  half-year's  notice,  expiring  with  a  year  of 
tenancy,  is  by  law  (b)  necessary  and  sufficient  for  determi- 
nation of  a  tenancy  from  year  to  year,  in  the  case  of  any 
such  tenancy  under  a  contract  of  tenancy  made  either 
before  or  after  the  commencement  of  the  Act,  a  year's 
notice  so  expiring  is  by  virtue  of  the  Act  to  be  necessary 
and  sufficient  for  the  same  ;  unless  the  landlord  and  tenant 
of  the  holding,  by  writing  under  their  hands,  agree  that 
the  section  shall  not  apply,  in  which  case  a  half-year's 
notice  is  to  continue  to  be  sufficient :  but  nothing  in  the 
section  is  to  extend  to  a  case  where  the  tenant  is  adjudged 
bankrupt,  or  has  filed  a  petition  for  a  composition  or 
arrangement  with  his  creditors. 

There  is  some  uncertainty  as  to  the  length  of  the  notice  Short 
required   to   determine   a   quarterly,   monthly,  or   weekly  tenancies- 
tenancy.    A  weekly  tenancy  does  not  determine  without 
notice  at  the  end  of  each  week,  and  it  is  clear  that  some 
notice  is  required  to  determine  it  (c).     Apparently  also  the 


(t)  Right  v.  Darby,  1786,  1  T.  R.  p.  163  ;  Birch  v.  Wright,  1786, 
1  T.  R.  p.  379  ;  Maddon  v.  White,  1787,  2  T.  R.  159  ;  Doe  V.  Porter, 
1789,  3  T.  R.  p.  17. 

(u)  Judgment  of  Erie,  C.J.,  in  Bridges  v.  Potts,  1864,  17  C.  B.  N.  S. 
p.  332.  (x)  Shirley  v.  Newman,  1795,  1  Esp.  266. 

(y)  Gulliver  v.  Burr,  1766,  1  W.  Bl.  596. 

(»)  Maddon  v.  Wliite,  1787,  2  T.  R.  159. 

(a)  Sect.  54  ;  and  see  infra,  p.  502. 

(/»)  Where  the  parties  have  expressly  agreed  for  half-a-year's  notice, 
the  notice  is  not  regulated  by  law,  and  it  seems  that  the  section  is  excluded  : 
Barlow  v.  Teal,  1885,  15  Q.  B.  D.  501.  If  the  agreement  is  for  six 
months'  notice,  it  is  also  excluded  on  the  ground  that  such  a  notice  is  not 
half-a-year's  notice  :  Wilkinson  v.  Calvert,  1878,  3  C.  P.  D.  360.  To 
exclude  the  section  in  cases  where  it  would  prima  facie  apply,  the  parties 
must  specifically  agree  in  writing  to  that  effect. 

(c)  Bowen  v.  Anderson,  1894,*  1  Q.  B.  164  ;  Jones  v.  Mills,  1861,  10 
C.  B.  N.  S.  788.  See  per  Parke,  B.,  in  Huff  ell  v.  Armitstead,  1835,  7  C.  &  P. 
p.  58  ;  Doe  v.  Hazell,  1794,  1  Esp.  94  ;  'Doe  v.  Raff  an,  1796,  6  Esp.  4. 

F  F  2 
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notice  should  be  a  week's  noticed),  and  so  in  a  quarterly 
tenancy  a  quarter's  notice  (e),  and  in  a  monthly  tenancy 
a  month's  notice  should  be  given  (/), 

The  parties  to  the  tenancy  may  arrange  the  notice  neces- 
sary to  determine  it ;  thus,  they  may  agree  that  a  three 
months'  notice,  or  even  a  week's  notice,  shall  be  sufficient  (g) ; 
and  there  is  no  objection  to  a  tenancy  being  created  which 
is  to  be  determined  by  a  week's  notice  to  quit,  with  an 
allowance  of  a  reasonable  time  after  the  expiration  of  the 
notice  for  the  tenant  to  remove  his  goods  (/<). 

The  parties  may  also  stipulate  that  the  notice  shall 
expire  at  any  period  of  the  year  (i) .  Where  there  is  no 
express  or  implied  stipulation,  the  notice  agreed  upon 
between  the  parties  must  be  given  so  as  to  expire  at  the 
end  of  some  current  year  of  the  tenancy  (k) .  Thus,  an 
agreement  by  a  tenant  from  year  to  year  to  quit  at  a 
quarter's  notice,  means  a  quarter's  notice  expiring  at  the 
end  of  some  year  of  the  tenancy  (k)  ;  though  a  three  months' 
notice  seems  to  allow  of  the  notice  being  given  for  the 
expiration  of  any  quarter  reckoning  from  the  date  of 
entry  (Z) . 

(b)  RECKONING  OF  PERIOD  OF  NOTICE. 

In  strictness  half-a-year  is  18'2  days  (m),  and  where  the 
tenancy  commences  between  two  quarter-days,  this  is  the 
period  of  the  notice  (»),  the  number  of  days  being  reckoned 

(d)  Harvey  v.  Copeland,  1892,  30  L.  E.  Ir.  412. 

(e)  Towne  v.  Campbell,  1847,  3  C.  B.  921.  See  Wilkinson  v.  Hall, 
1837,  3  Bing.  N.  C.  508,  p.  531. 

(  f)  Beamish  v.  Cox,  1885, 16  L.  R.  Ir.  270, 458.  See  per  Williams,  J., 
in  Jones  v.  Mills,  1861,  10  C.  B.  N.  S.  p.  798. 

(g)  Judgment  of  Erie,  C.J.,  in  Bridges  v.  Potts,  1864,  17  C.  B.  N.  S. 
p.  333. 

(h)  Cornish  v.  Stubbs,  1870,  L.  R.  5  C.  P.  334.  In  Vint  v.  Constable, 
1871,  25  L.  T.  324,  a  custom  was  set  up  for  the  tenant  of  a  stone  quarry- 
to  remain  after  the  expiry  of  a  notice  to  quit  to  get  the  stone  he  had 
"  bared,"  but  the  evidence  failed  to  establish  it. 

ft)  See  Bridges  v.  Potts,  1864,  17  C.  B.  N.  S.  333  ;  Doe  v.  Grafton,  1852, 
18  Q.  B.  496  ;  Collett  v.  Curling,  1847,  10  Q.  B.  785  ;  Re  Threlfall,  1880, 
16  C.  D.  274  ;  King  v.  Eversfield,  1897,  2  Q.  B.  475. 

(k)  Doe  v.  Donovan,  1809,  1  Taunt.  555  ;  2  Camp.  78  ;  Brown  v. 
Burtinshaw,  1826,  7  D.  &  Ry.  603.  See  Bridges  v.  Potts,  supra;  Cadby 
v.  Martinez,  1840,  11  A.  &  E.  720. 

(I)  Kemp  v.  Derrett,  1814,  3  Camp.  510. 

(m)  Co.  Litt.  135  b. 

(?i)  1  Wms.  Saund.  ed.  1871,  p.  386. 
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by  including  one  extreme  and  excluding  the  other  (o).  But 
where  the  tenancy  commences  on  a  quarter-day,  a  notice 
reckoned  by  a  customary  half-year  is  both  sufficient  (_/}) 
and  necessary.  Thus,  notice  on  the  29th  September  to 
quit  on  25th  March  is  good,  though  the  interval  is  only 
177  days  (q).  And  notice  on  the  26th  March  to  quit  on 
the  29th  September  will  not  do,  though  the  interval  is 
187  days(r).  So  where  a  tenancy  commencing  on  one  of 
the  ordinary  feast-days  is  expressly  made  determinable  on 
six  months'  notice,  this  means  a  customary  six  months  ; 
that  is,  from  one  of  the  usual  quarter-days  to  the  next  but 
one  following,  although  such  six  months  should  exceed  or 
fall  short  of  the  number  of  days  which  constitute  half-a- 
year  (s).  Where  six  calendar  months'  notice  is  to  be  given, 
the  requirement  must  be  strictly  followed,  notwithstanding 
that  by  the  custom  of  the  country  a  shorter  period  con- 
stitutes a  half-year  (t).  But  ordinarily  "  month  "  means 
lunar  month  (u). 

As  already  stated,  the  half-year's  notice  must  ordinarily  Expiration 
expire  at  the  end  of  a  year  of  the  tenancy  (,r),  and  a  notice  of  notlce- 
given  to  quit  at  a  date  subsequent  to  the  expiration  of  the 
year  is  bad.  Following  out  this  rule  strictly,  a  notice  to 
determine  on  19  th  May  a  tenancy  beginning  on  that  day 
in  a  previous  year  would  be  bad  ;  for  the  whole  of  the  first 
19th  May  would  be  reckoned  in  the  year(^),  and  hence  a 
subsequent  18th  May  would  be  the  last  day,  and  notice 
should  be  given  for  this  date  (z) ;  though,  if  the  tenancy 
commenced  from  19th  May,  that  date  would  be  excluded  (a), 

(o)  Sidebotham  v.  Holland,  1895,  1  Q.  B.  378,  per  Lindley,  L.J.,  at 
p.  384  ;  Quartermaine  v.  Selby,  1889,  5  T.  L.  R.  22;-!. 

(p)  Roe  v.  Doe,  1830,  6  Bing.  574  ;  Doe  v.  Green,  1803,  4  Esp.  198. 

{q)  1  Wins.  Saund.  p.  386  ;  Doe  v.  Green,  supra. 

(r)  Right  v.  Darby,  1786,  1  T.  R.  159  ;  Morgan  v.  Davies,  1878, 
3  C.  P.  1).  260. 

(s)  Morgan  v.  Davies,  supra. 

(t)  Travers  v.  Mason,  1896,  45  W.  R.  77. 

(u)  Johnstone  v.  Hudlestone,  1825,  4  B.  &  C.  p.  932.  See  Rogers 
v.  Kingston  Dock  Co.,  1864,  34  L.  J.  Ch.  165,  judgment  of  Wood,  Y.-C, 
p.  166. 

(x)  Doe  v.  Grafton,  1852,  18  Q.  B.  496.  See  per  Lord  Campbell,  C.J., 
and  Erie,  J.,  pp.  501,  502  ;  Doe  v.  Lea,  1809,  11  East,  312. 

(y)  Clayton's  Case,  1586,  5  Rep.  1  a. 

(s)  Sidebotham  v.  Holland,  lb95,  1  Q.  B.  378,  judgment  of  A.  L. 
Smith,  L.J. 

(a)  Clayton's  Case,  supra. 
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and  notice  for  an  ensuing  19th  May  would  be  good.  This 
refinement,  however,  has  not  been  adopted,  and  whether 
the  term  commences  "  on  "  or  "  from  "  a  given  date,  notice 
may  be  effectually  given  for  any  anniversary  of  that  date  (b). 
And  notice  must  be  to  quit  on  that  day  generally,  not  at 
any  particular  hour  before  the  end  of  the  day  (c).  Any 
difficulty  as  to  the  exact  date  should  be  avoided  by  framing 
the  notice  in  the  usual  alternative  form  (d). 

Where  a  weekly  tenancy  begins  on  Thursday,  notice 
should  be  served  for  that  day,  though  notice  to  quit  on  or 
before  Friday  in  a  subsequent  week  is  probably  good(e). 
The  difficulty  may  be  overcome,  as  in  the  case  of  a  yearly 
tenancy,  by  giving  the  notice  in  a  general  form ;  that  is, 
to  quit  at  the  end  of  the  tenancy  next  after  a  week  from 
the  date  of  the  notice  (/). 

The  implied  condition  as  to  the  notice  expiring  at  the 
end  of  some  year  of  the  tenancy  renders  it  important  that 
the  time  of  commencement  of  the  tenancy  should  be 
correctly  ascertained.  The  question  at  what  period  a 
tenancy  began  is  a  matter  for  the  decision  of  a  jury,  upon 
a  consideration  of  all  the  facts  (//).  If  the  tenant  alleges 
that  a  notice  to  quit  given  to  him  does  not  correspond  with 
the  time  at  which  his  tenancy  commenced,  it  is  incumbent 
on  him  to  prove  the  true  time  of  commencement  (h).  Where 
the  commencement  of  a  tenancy  was  on  Old  Michaelmas- 
day,  a  notice  to  quit  at  Michaelmas  was  held  to  mean  Old 
Style,  and  was  therefore  good  (i). 

When  a  tenant,  on  being  applied  to  respecting  the  com- 
mencement of  his  holding,  informs  the  person  making  the 
inquiry  that  it  begins  on  a  certain  day,  and  notice  to  quit 
on  that  day  is  given  at  a  subsequent  time,  the  tenant 
will  not  be  allowed  to  set  up  a  holding  from  a  different 

(b)  Sidebotham  v.  Holland,  1895,  1  Q.  B.  378. 

(c)  Page  v.  Moore,  1850,  15  Q.  B.  684. 

(d)  Infra,  p.  442  ;  Sidebotham  v.  Holland,  judgment  of  A.  L.  Smith, 
L.J.,  ubi  sup.,  p.  389. 

(e)  Harvey  v.  Copeland,  1892,  30  L.  R.  Ir.  412.  So  held  by  Johnson 
and  O'Brien,  JJ.  ;  Gibson,  J.,  diss. 

(/)  Doe  v.  Scott,  1830,  6  Bing.  362. 

(g)   Walker  v.  Gode,  1861,  6  H.  &  N.  594  ;  supra,  p.  97. 

(h)  Doe  v.  Wrightrnan,  1801,  4  Esp.  p.  7. 

(i)  Derm  v.  Walker,  1800,  Peake,  Add.  Cas.  194  ;  Doe  v.  Vince,  1809, 
2  Camp.  256  ;  Doe  v.  Perrin,  1840,  9  C.  &  P.  467.  See  Furley  v.  Wood, 
1794,  1  Esp.  198. 
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day  (k).  It  makes  no  difference  whether  the  information  so 
given  proceeds  from  mistake  or  design  (k) .  The  mere  notice 
to  quit,  at  a  certain  time,  given  by  the  landlord,  is  not,  in 
itself,  evidence  of  a  holding  from  that  time  (I) ;  but  if  it  be 
served  personally  on  the  tenant,  and  he  make  no  objection 
at  the  time,  this  is  prima  facie  evidence  from  which  a  jury 
may  find  that  the  tenancy  commenced  at  the  period  specified 
in  the  notice  (m).  The  tenant,  however,  is  not  precluded 
from  afterwards  insisting  on  the  insufficiency  of  the 
notice  (w).  And  a  tenant  who  by  mistake  gives  notice 
for  an  earlier  period  than  the  end  of  the  year  is  not 
bound  by  the  notice,  although  it  is  accepted  by  the 
landlord  (o). 

Where  a  tenant  continues  in  possession  after  the  expi- 
ration of  his  lease  without  having  entered  into  any  new 
contract,  he  holds  upon  the  former  terms  as  to  the  time 
of  quitting  (p).  If,  whilst  holding  over,  he  assigns  his 
interest,  the  tenancy  of  the  assignee  will  also  be  held  to 
commence  on  the  same  day  as  the  original  lease  (q).  But 
if  the  lease  has  already  been  assigned,  so  that  it  is  the 
assignee  and  not  the  original  lessee  who  holds  over,  it 
seems  that  the  yearly  tenancy  arising  on  payment  of  rent 
commences  on  the  expiration  of  the  lease  (r). 

A  void  lease  or  agreement,  under  which  a  tenant  has 
entered  and  paid  rent,  will  regulate  the  terms  on  which  the 
tenancy  subsists,  including  the  time  of  the  year  when  the 
tenant  is  to  quit  (s).  If,  subsequently  to  the  expiration  of  the 
term  fixed  by  the  void  lease  or  agreement,  the  tenant  goes 
on  paying  rent,  the  tenancy  from  year  to  year  thus  arising 
will   be  determinable  by  notice    to  quit    expiring    at   the 

(k)  Doe  v.  Lamhley,  1798,  2  Esp.  635. 

(I)  Per  Lord  Ellenborough,  C.J.,  in  Doe  v.  Forster,  1811,  13  East, 
p.  406. 

(m)  Doe  v.  Forster,  13  East,  405;  Doe  v.  Woombwell,  1811,  2  Cam]). 
559  ;  Thomas  v.  Thomas,  1811,  2  Camp.  647  ;  Doe  v.  Biggs,  1809, 
2  Taunt.  109.  (n)  Oakapple  v.  Copous,  1791,  4  T.  R.  361. 

(o)  Doe  v.  Milward,  1838,  3  M.  &  W.  328. 

(p)  See  Doe  v.  Bell,  1793,  5  T.  R.  p.  472  ;  Roe  v.  Ward,  1789,  1  H.  Bl. 
96  ;  Doe  v.  Weller,  1798,  7  T.  R.  478.  See  Doe  v.  Dobell,  1841,  1  Q.  B. 
806  ;  Humphreys  v.  Franks,  1856,  18  C.  B.  323  ;  Kelly  v.  Patterrson, 
1874,  L.  R.  1)  C.  P.  681  (see  this  case  as  to  holding  over  by  an  underlessee 
against  the  lessor) ;  Simmons  v.  Underwood,  1897,  76  L.  T.  777. 

(q)  Doe  v.  Samuel,  1805,  5  Esp.  173. 

(;•)  Doe  v.  Lines,  1848,  11  Q.  B.  402. 

(«)  Doe  v.  Bell,  1793.  5  T.  R.  471. 
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time  of  his  original  entry  (0-  But  no  notice  to  quit  is 
necessary  at  the  expiration  of  the  term  originally  con- 
templated by  the  agreement  or  lease  (11).  A  stipulation 
for  two  years'  notice  cannot  be  incorporated  in  a  yearly 
tenancy  arising  upon  occupation  under  an  agreement  for 
a  lease  (x) . 
Where  tenant  Where  a  tenant  from  year  to  year,  having  entered  in  the 
enters  middle  of  a  quarter,  pays  rent  to  the  next  quarter-day,  and 

quarter-days,  thenceforth  from  quarter  to  quarter,  his  tenancy  is  held  to 
commence  on  the  quarter-day  after  his  entry  (y).  Where 
he  has  not  paid  rent  for  the  fraction  of  a  quarter,  the  period 
of  his  entry  is  taken  to  be  the  time  of  commencement  of  his 
tenancy  (z)  ;  unless  the  agreement  specifies  a  quarter-day 
as  the  day  for  the  first  payment  of  rent  {a). 
Where  tenant  In  cases  where  the  incoming  tenant  enters  upon  different 
enters  on  parts  of   the  demised  premises   at   different   times,    it   is 

different  parts    •>•  L 

of  demised  sufficient  to  give  half-a-year's  notice  to  quit  before  the 
ditTr  Snt  **  substantial  time  of  entry  (&)  ;  i.e.  the  time  of  entry  on  the 
times.  principal  part  of  the  premises.     In  these  cases,  the  ques- 

tion of  what  is  the  principal,  and  what  the  accessory,  must 
depend  upon  the  relative  value  and  importance  of  the 
premises  let  together,  and  is  a  matter  for  the  decision  of 
a  jury  (c). 

(c)    FORM    OF    NOTICE. 

The  notice  to  quit  should  show  when  the  premises  are  to 
be  given  up  (d),  but  it  may  be  expressed  in  general  terms, 
requiring  the  tenant  to  quit  at  the  end  of  the  current  year 
of  his  tenancy  which  shall  expire  next  after  the  end  of  one 

(f)  See  judgment  of  Coltman,  J.,  in  Berrey  v.  Lindley,  1841,  3  M.  & 
Gr.  498,  p.  513. 

(u)  Doe  v.  Stratton,  1828,  4  Bing.  446  ;  Tress  v.  Savage,  1854,  4  E.  &  B. 
36;  Doe  v.  Moffatt,  1850,  15  Q.  B.  257.  See  Sauvage  v.  Dupuis,  1811, 
3  Taunt.  410. 

(x)  Tooker  v.  Smith,  1857,  1  H.  &  N.  732. 

(y)  Doe  v.  Johnson,  1806,  6  Esp.  10  ;  Doe  v.  Stapleton,  1828,  3  C.  &  P. 
275. 

(:,)  Doe  v.  Matthews,  1851,  1 1  C.  B.  675. 

(a)  Sandill  v.  Franklin,  1875,  L.  R.  10  C.  P.  377. 

(&)  See  judgment  of  Lord  Ellenborough,  C.J.,  in  Doe  v.  Watkins, 
1806,  7  East,  p.  555;  Doc  v.  Snowden,  1779,  2  W.  Bl.  1224;  Doe  v. 
Spence,  1805,  6  East,  120,  123  ;  Doe  v.  Hughes,  1840,  7  M.  &  W.  139; 
Doe  v.  Rhodes,  1843,  1 1  M.  &  W.  600. 

(c)  Doev.  Howard,  1809,  11  East,  498,  501. 

(d)  Goode  v.  Howells,  1838,  4  M.  &  W.  p.  201. 
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half-year  from  the  date  of  the  notice  (e),  and  to  avoid  any 
question  as  to  the  exact  day  of  determination  of  the  tenancy 
the  notice  is  usually  expressed  in  the  alternative  (/).  A 
notice  to  quit  "at  the  expiration  of  the  present  year's 
tenancy  "  is  sufficient,  although  it  is  not  apparent  on  the 
lace  of  the  notice  that  it  was  given  six  months  before  the 
period  for  quitting  (r/) .  An  obvious  mistake  in  the  notice 
will  be  corrected ;  thus,  notice  served  at  Michaelmas,  1795, 
to  quit  at  Lady-day,  1795,  was  held  good  for  Lady-day, 
1796  (h)  ;  and  a  possible  but  absurd  construction  of  the 
notice  will  be  rejected  in  favour  of  one  which  will  make 
the  notice  effectual  (?').  But  a  notice  to  quit  at  the  end  of 
the  current  year  of  the  tenancy  served  within  six  months 
of  the  date  of  determination  is  not  construed  as  a  notice  for 
the  end  of  the  following  year  (k).  A  notice  to  quit  on  one 
of  two  days  is  good,  if  served  six  months  before  the  day  on 
which  the  tenancy  commenced  (I).  Where  the  tenant  simply 
gives  notice  of  his  desire  to  quit,  the  sufficiency  of  the  notice 
may  be  aided  by  the  reply  of  the  landlord  pointing  out 
when  the  notice  will  take  effect  (m) . 

It  is  not  essential  that  a  notice  to  quit  should  be  in 
writing  (n) — at  least  where  the  tenancy  is  by  parol  (o) — or  that 
it  should  state  to  whom  possession  is  to  be  delivered  up  (p), 
though,  if  this  is  stated,  it  should  be  done  with  certainty.  A 
notice  to  give  up  possession  to  "the  rector  and  churchwardens 
for  the  time  being  "  has  been  held  bad  for  uncertainty  (q). 

An  error  in  the  description  of  the  premises  will  not 
invalidate  the  notice  if  the  person  to  whom  it  is  given  has 
not  been  misled  by  it  (;•),  and  a  mistake  in  the  christian 

(e)  Doe  v.  Buthr,  1798,  2  Esp.  589  ;  Doe  v.  Steel,  1811,  3  Camp,  at 
p.  117  ;  Doe  v.  Smith,  1836,  5  A.  &  E.  350. 

(/)  See  Sidebotliam  v.  Holland,  1895,  1  Q.  13.  p.  389. 

((/)  Doe  v.  Timothy,  1847,  2  C.  &  K.  351. 

[h)  Doe  v.  Rightly,  179(5,  7  T.  R.  63. 

\i)  Doe  v.  Culliford,  1824,  4  D.  &  Rv.  248. 

(k)  Doe  v.  Morphett,  1845,  7  Q.  B.  577";  Mills  v.  Goff,  1845, 14  M.  &  W.  72. 

(/)  Doc  v.  WiigMman,  1801,  4  Esp.  p.  6. 

(in)  General  Assurance  Co.  v.  ll'ursleij,  1895,  72  L.  T.  358. 

In)  Doe  v.  Crick,  1805,  5  Esp.  196. 

(o)  Bird  v.  DefonvieUe,  1846,  2  C.  &  K.  415;  Hoe  v.  Pierce,  1809, 
2  (Jump.  96. 

(p)  Doc  v.  Foster,  1846,  3  C.  B.  215. 

(q)  Doe  v.  Fairclough,  1817,  6  M.  &  S.  40. 

(r)  Doe  v.  Hue,  1803,  4  Esp.  185;  Doe  v.  Wilhinson}l%4Q,  12  A.&E.743. 
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name  of  the  tenant  will  not  be  fatal  if  the  notice  is  kept  by 
him  without  objection  (s).  A  notice  to  quit  a  part  only  of 
premises  leased  together  is  void  (t),  and  none  the  less  that 
the  landlord  has  sold  the  reversion  to  the  rest  (11) ;  but  in 
the  case  of  agricultural  holdings  a  landlord  is  allowed, 
under  sect.  41  of  the  Agricultural  Holdings  Act,  1883  (x),  to 
resume  possession  of  a  part  only  of  the  holding  for  any 
of  the  purposes  specified  in  the  section,  subject  to  the 
conditions  imposed  by  the  section. 

The  notice  must  be  expressed  with  reasonable  certainty. 
Thus  a  notice  to  quit  if  a  breach  of  covenant  is  committed  {y)f 
or  upon  a  contingency  (z),  is  bad.  And  the  notice  is  bad 
if  it  leaves  it  uncertain  whether  the  tenant  contemplates  a 
surrender  rather  than  a  determination  of  the  tenancy  by 
notice  (a) .  It  was  formerly  considered  that  a  notice  was 
not  effectual  which  gave  the  tenant  an  option  either  to  go, 
or  to  stay  at  an  increased  rent  (b)  ;  though  the  tenant,  if 
he  stayed,  was  bound  to  pay  the   increased  rent  (c).     A 


(s)  Doe  v.  Spiller,  1807,  6  Esp.  70. 

(t)  Doe  v.  Archer,  1811,  14  East,  245. 

(u)  Prince  v.  Evans,  1874,  29  L.  T.  835.     See  Doe  v.  Church,  1811, 
3  Camp.  71.     A  notice  to  quit,  given  by,  or  on  behalf  of,  the  landlord, 
may  be  in  the  following  form,  the  words  between  brackets  being  used 
when  the  notice  is  by  an  agent : — 
To  Mr.  C.  D. 

I  hereby  [as  agent  for  and  on  behalf  of  Mr.  E.  F.,  your  landlord]  give  you 

notice  to  quit  and  deliver  up  possession  of  the  premises,  situate  at ,  in 

the  county  of ,  which  you  now  hold  of  me  [him]  as  tenant  thereof,  on 

the day  of next,  or  at  the  expiration  of  the  year  of  your  tenancy 

thereof,  which  shall  expire  next  after  the  end  of  one  half-year  from  the 

service  of  this  notice.     Dated  the day  of ,  18 — .  E.  F. 

[R.  S.,  agent  for  the  said  E.  F.~\ 

A  notice  to  quit,  given  by,  or  on  behalf  of,  the  tenant,  may  be  in  the 
following  form,  the  words  between  brackets  being  used  when  the  notice 
is  by  an  agent  : — 
To  Mr.  E.  F. 

I  hereby  [as  agent  for  and  on  behalf  of  Mr.  C.  D.,  your  tenant]  give  you 

notice  that  on  the day  of next  I  shall  [he  will]  quit  and  deliver 

up  possession  of  the  premises  situate  at ,  in  the  county  of ,  which 

I  [he]  now  hold  [holds]  of  you  as  tenant  thereof.     Dated  the day 

of_,i8_.      L         J  CD. 

[R.  S.,  agent  for  the  said  C.  D.] 

(as)  46  &  47  Vict.  c.  61. 

(ij)  Mvskett  v.  Hill,  1839,  5  Bing.  N.  C.  694. 

(z)  Farrance  v.  Elkington,  1811,  2  Camp.  591. 

(a)  Gardner  v.  Ingram,  1890,  61  L.  T.  729. 

(b)  Doe  v.  Jackson,  1779,  1  Dougl.  175. 

(c)  Roberts  v.  Hayward,  1828,  3  C.  &  P.  432. 
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notice  to  quit  or  that  the  landlord  would  insist  on  double 
rent  was  good,  since  it  was  simply  a  threat  of  the  statutory 
penalty,  and  was  not  an  offer  of  a  new  agreement  (d). 
However,  it  is  now  settled  that  the  landlord  may  incorporate 
with  the  notice  an  offer  of  a  new  agreement,  and  the  addition 
of  a  clause  that,  if  the  tenant  retained  possession  of  the 
premises  after  a  specified  date,  the  annual  rent  would  be 
increased  in  a  specified  manner,  was  held  not  to  invalidate 
the  prior  notice  to  quit(e).  So  an  intimation  that  the 
tenant  will  not  stop  unless  a  reduction  is  made  in  the  rent 
operates  as  a  notice  to  quit,  with  an  offer  to  go  on  at  a 
lower  rent  (/) . 

(d)    BY   WHOM    NOTICE    MAY    BE    GIVEN. 

The  notice  may  in  all  cases  be  given  by  either  landlord —  By  either 
i.e.  the  person  in  whom  the  legal  reversion  is  vested  (g) —  party' 
or  tenant.  The  notion,  thrown  out  by  Lord  Mansfield,  of 
a  tenancy  from  year  to  year,  in  which  the  lessor  binds 
himself  not  to  give  notice  to  quit,  has  been  long  exploded  {It). 
A  notice  given  by  the  reversioner  for  the  time  being  can 
be  taken  advantage  of  by  persons  deriving  title  through 
him  (i) . 

A  notice  to  quit,  given  by  the  landlord,  must  be  such  Agents. 
as  the  tenant  may  safely  act  on  at  the  time  of  receiving 
it  (I) ;  that  is,  one  which  is  in  fact,  and  which  the  tenant 
has  reason  to  believe  to  be,  then  binding  on  the  landlord  {in). 
A  notice  to  quit  given  without  authority  will  not  be  made 
valid  by  the  subsequent  adoption  or  ratification  of  the  land- 
lord (/) ;  save  that  a  notice  given  by  the  agent  of  one  joint 
tenant  can  be  subsequently  recognized  by  the  others  {n). 
It  is  not  essential  to  the  validity  of  a  notice  to  quit  given 

{d)  Doe  v.  Jackson,  1779,  1  Dougl.  175.  See  Doe  v.  Goldvrin,  1841, 
2  Q.  B.  p.  144. 

(e)  Ahearn  v.  Bellman,  1879,  4  Ex.  D.  201. 

(/)  Bury  v.  Thompson,  1895,  1  Q.  B.  231  ;  aff.  72  L.  T.  187. 

(g)  See  Doe  v.  Baker,  1818,  8  Taunt.  241. 

(h)  Per  Lawrence,  J.,  in  Doe  v.  Browne,  1807,  8  East,  p.  167. 

(i)  Doe  v.  Forwood,  1842,  3  Q.  B.  627.  See  Barton  v.  Dickenson,  1867, 
17  L.  T.  264. 

(0  Doe  v.  Goldwin,  1841,  2  Q.  B.  143  ;  Doe  v.  Walters.  1830, 10  B.  &C. 
626. 

(m)  Jones  v.  Phipps,  1868,  L.  E.  3  Q.  B.  p.  572. 

(n)  Goodtitle  v.  Woodward,  1820,  3  B.  &  A.  689. 
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by  a  general  agent,  that  his  agency  should  appear  on  the 
face  of  the  document  (o).  There  is,  however,  a  distinction 
in  this  respect  between  a  general  agent  and  one  having 
a  special  or  limited  authority  (o),  and,  in  the  case  of  the 
latter,  it  would  appear  that  a  notice  is  bad  if  it  does  not 
state  that  it  is  given  by  authority  or  in  the  name  of  the 
principal  (p). 

An  agent  to  receive  rents  and  to  let  has  authority  to 
determine  tenancies  (q).  The  acting  steward  of  a  corpora- 
tion can  give  notice,  although  he  has  not  been  appointed 
under  seal  (r).  But  notice  given  by  an  agent  of  an  agent 
requires  the  recognition  of  the  principal  (s) . 

In  the  case  of  death  after  31st  December,  1897,  real 
estate  devolves  upon  the  personal  representatives  of  the 
deceased,  and  while  it  remains  vested  in  them  they  are 
the  proper  persons  to  give  notice  to  quit ;  but  save  under 
exceptional  circumstances  the  notice  should  only  be  given 
at  the  instance  of  the  heir-at-law  or  devisee  (t) . 

A  cestui  que  trust,  who  has  been  permitted  for  many 
years  by  the  trustees  to  have  the  entire  management  of 
the  trust  estates  (u),  and  a  receiver  appointed  by  the  Court 
of  Chancery,  with  a  general  authority  to  let  lands  to  tenants 
from  }?ear  to  year  (r),  are  deemed  general  agents,  and  may 
give  valid  notices  to  quit  in  their  own  names.  But  a  cestui 
que  trust,  who  has  not  been  held  out  as  the  agent  of  the 
trustees,  can  neither  give  nor  receive  notice  (x) . 

A  notice  to  quit,  signed  by  one  of  two  joint  tenants  on 
behalf  of  the  other,  is  sufficient  to  put  an  end  to  a  tenancy 
from  year  to  year  as  to  both  (y). 


(o)  See  note  (m),  p.  443. 

(jj)  ISee  Jones  v.  Phipps,  1868,  L.  R.  3  Q.  B.  567  ;  Doe  v.  Goldicin, 
1841,  2  Q.  B.  143. 

(g)  Doe  v.  Mizen,  1837,  2  Moo.  &  B.  56.  See  E.  of  Erne  v.  Armstrong, 
1872,  Ir.  B.  6  C.  L.  279. 

(r)  Roe  v.  Pierce,  1809,  2  Camp.  96.  See  Doe  v.  Bold,  1847,  11  Q.  B. 
127. 

(s)  Doe  v.  Robinson,  1837,  3  Bing.  N.  C.  677. 

(t)  Supra,  p.  62. 

(h)  Jones  v.  Pliipps,  supra. 

(r)  Wilkinson  v.  Volley,  1771,  5  Burr.  2694;  Doe  v.  Read,  1810,  12 
East,  57. 

(x)  Easton  v.  Penney,  1892,  67  L.  T.  290. 

(■(/)  Doe  v.  Summersett,  1830,  1  B.  &  Ad.  135  ;  Doe  v.  Hughes,  1840, 
7  M.  &  W.  139,  141 ;  Alford  v.  Vickery,  1842,  Car.  &  M.  280.     See  Doe 
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(e)    TO    WHOM    NOTICE    IS    TO    BE    GIVEN. 

A  notice  to  quit  proceeding  from  the  landlord  must  be 
served  upon  the  original  tenant  or  his  assignee  (z) .  Since 
there  is  no  privity  of  contract  between  the  landlord  and  an 
undertenant,  the  landlord  cannot  entitle  himself  to  recover 
against  such  undertenant  by  giving  a  notice  to  quit  in  his 
own  name  0).  Where  A.,  the  original  tenant,  quits  posses- 
sion, and  is  succeeded  by  B.,  it  is  presumed  that  B.  is  the 
assignee  of  A.,  and  notice  may  be  served  on  B.  (a).  Where 
the  tenant  from  year  to  year  is  dead,  notice  served  on  his 
widow  is  good,  unless  it  is  shown  that  some  other  person  is 
executor  or  administrator  (aa)  ;  and  it  is  not  invalidated  by 
the  subsequent  appointment  of  an  administrator  (b).  If 
notice  is  to  be  given  to  the  lessor  or  his  assigns,  it  must  be 
given  to  each  assign,  though  the  assigns  are  trustees  (c). 

(f)    MODE    OF    SERVICE    OF    NOTICE    TO    QUIT. 

It  is  not  necessary  that  the  notice  should  be  directed  to  l.  On  tenant. 
the  tenant  if  it  can  be  proved  to  have  been  delivered  to  him 
in  proper  time  (d) ;  and  his  own  references  to  the  receipt 
of  the  notice  may  be  relied  on  for  this  purpose  (e).  It 
may  be  either  served  upon  him  personally,  or  upon  his 
attorney  (/) ;  or  it  may  be  left  with  his  wife  (r/)  or  servant 
at  his  dwelling-house  (/<),  but  in  this  case  an  explanation 
of  the  nature  of  the  notice  should  be  given  at  the  time 
when  it  is  served  (i).  It  is  not  necessary  that  it  should  be 
delivered  by  the  servant  to  the  tenant  before  the  commence- 

v.  Hulme,  1820,  2  M.  &  Ry.  433  ;  Doe  v.  Chaplin,  1810,  3  Taunt.  120  ; 
Jacobs  v.  Seward,  1872,  L.  R.  5  H.  L.  464.  As  to  notice  by  executors, 
see  Bight  v.  Cuthell,  1804,  5  East,  491  ;  by  partners,  Doe  v.  Eliot,  1828, 
2  M.  &  Ry.  433. 

(z)  Pleasant  v.  Benson,  1811,  14  East,  234. 

(a)  Doe  v.  Williams,  1826,  6  B.  &  0.  41. 
(aa)  Bees  v.  Perrot,  1830,  4  C.  &  P.  230. 

(b)  Sweeney  v.  Sweeney,  1876,  Ir.  R.  10  C.  L.  375. 

(c)  Quartermaine  v.  Selby,  1889,  5  T.  L.  R.  223. 

(d)  Doe  v.  Wrightman,  1801,  4  Esp.  5. 

(e)  Doe  v.  Hall,  1843,  5  M.  &  Gr.  795. 
(/)  See  Doe  v.  Ongley,  1850,  10  C.  B.  25. 

(g)  See  Pulteney  v.  Shelton,  1799,  5  Ves.    147  ;  Boe  v.  Street,  1834, 
2  A.  &  E.  329  ;  Smith  v.  Clark,  1840,  9  Dowl.  202. 
(h)  Jones  v.  Marsh,  1793,  4  T.  R.  464. 
(i)  See  Doe  v.  Lucas,  1804,  5  Esp.  153. 
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merit  of  the  six  months  (A;),  or  indeed  at  all,  provided  the 
servant  can  be  considered  as  the  tenant's  agent  to  receive 
the  notice  (l). 

A  notice  put  under  the  door  of  the  tenant's  house  is 
valid,  if  it  can  be  proved  to  have  come  to  the  tenant's 
hands  half-a-year  before  the  expiration  of  the  current  year 
of  the  tenancy  (m).  But  where  it  is  provided  that  the 
notice  shall  be  delivered  to  the  tenant  or  his  assignees,  and 
the  tenant,  after  having  mortgaged  the  premises  by  sub- 
demise,  disappears,  it  seems  that  no  notice  can  be  served. 
Notices  sent  to  the  lessee's  last  known  address,  or  to  the 
mortgagee,  or  to  the  occupier,  are  all  equally  ineffectual  («). 

The  service  of  a  notice  upon  the  demised  premises  on 
one  of  two  tenants  holding  under  a  joint  demise,  is  pre- 
sumptive evidence  that  the  notice  reached  the  other  (o), 
though  it  seems  that  notice  to  one  of  two  tenants  in 
common  or  joint  tenants  is  sufficient  apart  from  any  such 
presumption  (p). 

Where  a  corporation  is  the  tenant,  the  notice  to  quit 
may  be  served  on  its  officers  (q). 

If  the  notice  proceeds  from  the  tenant,  it  should  be 
given  to  his  immediate  landlord  or  to  the  attorney  or  agent 
of  such  landlord  authorized  to  receive  such  notices,  and 
not  to  a  mere  collector  of  rents  (r) .  When  a  notice  is  sent 
by  post  to  the  landlord  or  his  agent,  it  seems  that  the  day 
on  which  the  letter  is  delivered  will  be  considered  as  the 
time  at  which  the  notice  is  given  («).  But  if  the  posting 
is  proved,  it  will  be  presumed  that  the  letter  was  delivered 
in  due  course  of  post  (t).  It  is  sufficient  if  the  notice  sent 
by  post  can  be  proved  to  have  reached  the  office  of  the 


(k)  Doe  v.  Dunbar,  1826,  Moo.  &  M.  10. 

(I)  Tanham  v.  Nicholson,  1872,  L.  E.  5  H.  L.  561.  See  Liddy  v. 
Kennedy,  1871,  L.  R.  5  H.  L.  134. 

(m)  Alford  v.  Vickery,  1842,  Car.  &  M.  280. 

(n)  Hogg  v.  Brooks,  1885,  15  Q.  B.  D.  256.  See  Seaward  v.  Drew, 
1898,  67  L.  J.  Q.  B.  322.  (o)  Doe  v.  Watkins,  1806,  7  East,  551. 

(p)  Doe  v.  Crick,  1805,  5  Esp.  196. 

(q)  Doe  v.  Woodman,  1807,  8  East,  228. 

(r)  Pearse  v.  Boulter,  1860,  2  F.  &  F.  133. 

(s)  See  Reg.  v.  Slawstone,  1852,  18  Q.  B.  388  ;  Reg.  v.  Recorder  of 
Richmond,  1858,  E.  B.  &  E.  253. 

(t)  Gresham  House  Estate  Co.  v.  Rossa  Gold  Mining  Co.,  1870,  W.  N. 
p.  119. 
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person  on  whom  it  is  served  at  any  time  during  the  last 
day  on  which  service  can  be  made,  although  after  business 
hours  (/()• 

At  the  time  of  service  of  a  notice  to  quit,  a  memorandum 
of  the  fact  of  such  service  should  be  indorsed  upon  a 
duplicate  of  the  notice  (x).  The  duplicate  can  be  given  in 
evidence  without  notice  to  produce  the  original  (/y),  and 
the  indorsement,  if  made  in  the  ordinary  course  of  business, 
is  admissible  in  evidence  after  the  death  of  the  person  who 
made  it  (z),  though  an  oral  statement,  explaining  it  and  not 
so  made,  is  not  admissible  (a). 


Memoran- 
dum "I 

service. 


(g)    WAIVER    OF    NOTICE    TO    QUIT. 

If,  after  the  expiration  of  a  notice  to  quit,  the  parties  by 
their  acts  unmistakably  acknowledge  a  subsisting  tenancy 
between  them,  the  notice  will  be  deemed  to  be  waived  (b). 
A  second  notice  to  quit  is  considered  as  such  an  acknow- 
ledgment (c),  unless,  under  the  circumstances  of  the  case, 
the  person  to  whom  it  is  given  would  not  understand  it  as 
waiving  the  former  notice  (d). 

A  landlord  may  waive  a  notice  to  quit  by  accepting, 
either  personally  (e),  or  by  an  agent  specially  authorized  to 
receive  it  (/) ,  rent  (e)  due  for  the  occupation  of  the  premises 
after  the  expiration  of  the  notice  (//),  though  only  for  a 
single  day  (h)  ;  but  such  acceptance  of  rent  is  only  evidence 
of  waiver  to  go  to  the  jury(gf).  It  is  no  waiver  if  in  fact 
it  is  accepted  in  lieu  of  double  rent  under  4  Geo.  2,  c.  28, 
s.  2  (g).  A  receipt  for  rent,  stipulating  that  the  acceptance 
shall  not  operate  as  a  waiver,  does  not  require  an  agreement 
stamp  (i) . 

(u)  See  Papillon  v.  Brunton,  1860,  5  H.  &  N.  518,  522. 
(x)  See  Doe  v.  Turford,  1832,  3  B.  &  Ad.  890  ;  Doe  v.  Somerton,  1845, 
7  Q.  B.  58.  (y)  Doe  v.  Somerton,  supra, 

(z)  Doe  v.  Turford,  supra. 
(a)  Stapylton  v.  Clough,  1853,  2  E.  &  B.  933. 
(6)  See  Doe  v.  Palmer,  1812,  16  East,  53,  56. 

(c)  Per  Lord  Ellenborougb,  in  Doe  v.  Palmer,  16  East,  p.  56. 

(d)  See  Doe  v.  Humphreys,  1802,  2  East,  p.  240  ;  Doe  v.  Steel,  1811, 
3  Camp.  p.  117. 

(e)  Goodricjht  v.  Gordwent,  1795,  6  T.  R.  219. 
(/)  See  Doe  v.  Calvert,  1810,  2  Camp.  387. 

\q)  See  Doe  v.  Batten,  1775,  Cowp.  243  ;  infra,  p.  514. 

(h)  Keith,  Prowse  &  Co.  v.  Nat.  Telephone  Co.,  1894,  2  Ch.  147. 

(0  Doe  v.  Fuller,  1835,  Tyr.  &  G.  17. 
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A  distress  for  rent,  on  the  other  hand,  is  an  express- 
confirmation  of  the  tenancy,  and  operates  in  itself  as  a 
waiver  of  the  notice  (A;).  A  tenant  who  submits  to  the 
distress  acknowledges  a  tenancy  (I) ,  but  till  a  new  tenancy 
has  been  created  the  landlord  is  not  entitled  to  distrain,  and 
his  proper  remedy  is  an  action  for  use  and  occupation  (??;)• 
But  after  verdict  in  ejectment,  founded  on  notice  to  quit, 
distress  is  no  waiver  of  the  notice  (n). 

A  mere  demand  of  rent,  due  after  the  expiration  of  the 

Holding  over,    notice  (o),  or  a  holding  over  or  accidental  detention  of  the 

key  by  the  tenant  after  that  event  (p),  does  not  necessarily 

operate  as  a  waiver  of  the  notice.    Such  matters  are  evidence 

of  intention  for  the  jury  (o). 

When  a  valid  (q)  notice  to  quit  is  given  by  landlord  or 
tenant,  the  party  to  whom  it  is  given  is  entitled  to  count 
upon  it,  and  it  cannot  be  withdrawn  without  the  consent 
of  both  parties.  If  such  consent  is  given,  there  is  a  new 
agreement  between  the  parties,  and  a  new  tenancy  is  created 
which  exists  only  under  that  new  agreement  (<r)  ;  conse- 
quently a  guarantor  of  the  rent  under  the  original  tenancy 
is  not  liable  for  rent  which  became  due  after  the  time  when 
the  notice  would  have  expired  (s) .  An  agreement  by 
the  landlord,  at  the  request  of  the  tenant,  to  suspend  the 
exercise  of  his  rights  under  the  notice  to  quit,  will  not 
operate  as  a  waiver  of  the  notice,  or  as  a  licence  to  the 
tenant  to  be  on  the  premises  otherwise  than  subject  to  the 
landlord's  right  of  acting  on  such  notice  if  necessary  (£)• 

If  at  the  end  of  a  year,  in  a  tenancy  from  year  to  year, 
the  landlord  accepts   another  tenant  in  the  room   of   the 

(k)  Zouch  v.  Willingale,  1790,  1  H.  Bl.  311. 

(1)  Panton  v.  Jones,  1813,  3  Camp.  372. 

(m)  Alford  v.  Vickery,  1842,  Car.  &  M.  280. 

(?()  Doe  v.  Darby,  1818,  8  Taunt.  538. 

(o)  Blyth  v.  Dennett,  1853,  13  C.  B.  178. 

(p)  Jenner  v.  Glegg,  1832,  1  Moo.  &  Rob.  213,  215  ;  Gray  v.  Bompas, 
1862,  11  C.  B.  N.  S.  520.     See  Jones  v.  Shears,  1836,  4  A.  &  E.  832. 

(q)  See  Doe  v.  Milward,  1838,  3  M.  &  W.  328. 

(r)  But  it  lias  been  held  in  Ireland  that  a  notice  to  quit,  which  is 
abandoned  during  its  currency  by  consent  of  both  parties,  does  not  in 
itself  put  an  end  to  a  tenancy  from  year  to  year  :  Inchiquin  v.  Lyons, 
1887,  20  L.  R.  Ir.  474. 

(*)  Tayleur  v.  JVildin,  1868,  L.  R.  3  Ex.  303,  305  ;  Blyth  v.  Dennett, 
1853, 13  C.  B.  178  ;  Vance  v.  Vance,  1871,  Ir.  R.  5  C.  L.  363.  See  Giddens 
v.  Dodd,  1856,  3  Drew.  485. 

(0  Whiteacre  v.  Symonds,  1808,  10  East,  p.  16. 


Dispensing 
with  notice. 


MODES    APPLICABLE    TO    PARTICULAR    KINDS    OF    TENANCY.  449 

former,  this   is    equivalent   to   dispensing  with    notice   to 
quit  (w). 

Irregularity  in  the  notice  may  be  cured  by  acquiescence  Acquiescence 
on  the  part  of  the  party  to  whom  it  is  given  (x)  ;  though  ^r}|Iega" 
for  this  purpose  a  mere  agreement  after  the  expiry  of  the 
notice  to  give  up  the  key  is  not  enough  (y).     And  the  land- 
lord's acquiescence  in  a  short  notice  does  not  bind  him  to 
accept  it  if  he  subsequently  insists  on  full  notice  (z). 

(iii)  By  verbal  Disclaimer. 

If  a  tenant  from  year  to  year,  verbally  (a)  or  in  writing,  What 
unequivocally  denies  the  title  of  his  landlord,  and  renounces  dfeclaimer. 
his  character  of  tenant,  either  by  setting  up  title  in  another, 
or  by  claiming  title  in  himself  (b),  the  tenancy  may  be 
forthwith  determined  by  the  landlord  without  any  notice 
to  quit  (c) .  It  seems  that  whether  a  particular  expression 
does  or  does  not  amount  to  a  disclaimer  is  a  question  for 
the  decision  of  a  jury(^).  An  omission  to  acknowledge 
the  landlord  as  such,  by  requesting  further  information, 
will  not  be  enough ;  nor  will  a  mere  refusal  to  pay  rent. 
A  refusal  to  deliver  possession,  or  a  declaration  by  the 
tenant  that  he  will  continue  to  hold  possession,  at  a  time 
when  the  landlord  has  no  right  to  claim  it,  cannot  have  the 
effect  of  a  disclaimer  (e). 

(a)  Sparrow  v.  Hawkes,  1797,  2  Esp.  505. 

(x)  Shirley  v.  Newman,  1795,  1  Esp.  266. 

(y)  Brown  v.  Bwrtinshaw,  1826,  7  D.  &  Ry.  603. 

(z)  Bessell  v.  Landsberg,  1845,  7  Q.  B.  638  ;  Johnstone  v.  Hv.dlestoner 
1825,  4  B.  &  C.  922  ;  Doe  v.  Johnston,  1825,  M'Cl.  &  Y.  141. 

(a)  Doe  v.  Wells,  1839,  10  A.  &  E.  427.  But  a  lease  for  a  term  cannot 
be  forfeited  by  mere  words,  »S'.  C. 

(6)  Per  Tindal,  C.J.,  in  Doe  v.  Cooper,  1840,  1  M.  &  Gr.  p.  139.  See 
Jones  v.  Mills,  1861,  10  C.  B.  N.  S.  788,  796  ;  Doe  v.  Cawdor,  1834, 
1  Cr.  M.  &  R.  398  ;  Hunt  v.  Allgood,  1861,  10  C.  B.  N.  S.  253. 

(c)  Vivian  v.  Moat,  1881,  16  C.  D.  730  ;  Throgmorton  v.  Whelpdale, 
1769,  Bull.  N.  P.  96  ;  Doe  v.  Whittid;  1820,  Gow,  195  ;  Doe  v.  Pasguali, 
1794,  Peake,  N.  P.  C.  p.  197  ;  Doe  v.  Frowd,  1828,  4  Bin^.  557  ;  Doe 
v.  Grubb,  1830,  10  B.  &  C.  816  ;  Doe  v.  Price,  1832,  9  Bing.  356,  358  ; 
Doe  v.  Pittman,  1833,  2  Nev.  &  M.  673  ;  Doc  v.  Rollings,  1847,  4  C.  B. 
188;  Doe  v.  Evans,  1841,  9  M.  &  W.  48  ;  Doe  v.  Gower,  1851,  17  Q.  B. 
589. 

(</)  See  Doe  v.  Long,  1841,  9  C.  &  P.  773. 

(e)  See  judgment  in  Doe  v.  Stanion,  1836,  1  M.  &  W.  p.  703. 
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(4)  Determination  of  Tenancies  for  Terms  of  Years. 

Where  the  demise  is  for  a  term  certain,  no  notice  to  quit 
is  required  at  the  end  of  the  term  (/),  and  so  where  the 
lease  is  to  determine  on  a  certain  event  (r/).  If  under  an 
agreement  for  a  tenancy  of  buildings  for  a  term  the  land- 
lord is  to  do  repairs,  there  is  no  implied  condition  that  the 
tenant  may  quit  if  the  repairs  are  not  done  (h).  Where 
there  is  a  lease  by  a  partner  to  himself  and  his  co-partners 
for  the  use  of  the  firm,  the  lessor  can  recover  possession 
upon  a  dissolution  without  notice  to  the  other  partners  to 
quit(?). 

Tenancies  for        If   a   lease   is   made   determinable   at   certain  specified 

optional  periods,  and  nothing  is  said  as  to  the  person  by  whom  the 

terms.  ... 

By  whom         option  is  to  be  exercised,  the  lessee  only  can  exercise  it  (k), 

option  may  be  ancj  Specffic  performance  of  an  agreement  for  a  lease  with 

exercised.  x  .  L  ° 

such  an  option  will  be  decreed,  although  the  lessor  under- 
stood that  he  was  to  have  the  option  as  well  (I).  If  the 
lessee  has  assigned,  it  is  for  the  assignee  for  the  time 
being  to  exercise  the  option,  and,  if  he  has  disappeared, 
neither  the  lessee  nor  a  previous  assign  can  determine  the 
lease,  notwithstanding  that  they  are  liable  to  pay  the 
rent  (in).  If  the  option  is  in  a  lease  under  seal,  an 
abandonment  of  it  is  not  effectual  unless  also  under  seal(u). 
But  a  lease  which  is  made  determinable  "if  the  parties 
think  fit,"  is  determinable  only  by  consent  of  both  parties  (o). 
A  proviso  whereby  the  option  to  determine  a  lease  is  given 


(/)  Cobb  v.  Stokes,  1807,  8  East,  358.  A  term  of  years  lasts  during 
the  whole  anniversary  of  the  day  from  which  it  is  granted.  Hence  a  lease 
for  twenty-one  years  from  25th  March,  1809.  did  not  expire  till  the  end 
of  25th  March,' 1830  ;  AcMa-nd  v.  Lutley,  1839,  9  A.  &  E.  879.  See 
Cutting  v.  Derby,  1776,  2  W.  Bl.  1075.  And  as  to  an  agreement  under 
which  part  of  the  premises  are  to  be  retained  for  a  further  period,  see 
Doe  v.  Houghton,  1827,  1  Man.  &  Rv.  208. 

(g)  Right  v.  Darby,  1786,  1  T.  R.  159,  per  Lord  Mansfield,  C.J.,p.  162. 

(h)  Surplice  v.  Farnsworth,  1844,  7  M.  &  Gr.  576. 

(i)  Doe  v.  Bluch,  1838,  8  C.  &  P.  464;  Doe  v.  Miles,  1816,  1  Stark. 
181. 

(k)  Price  v.  Dyer,  1810,  17  Ves.  at  p.  363  ;  Dann  v.  Spurrier,  1803, 
3  B.  &  P.  399,  overruling  GoodrigU  v.  Richardson,  1789,  3  T.  R.  462; 
7  Ves.  231  ;  Doe  v.  Dixon,  1807,  9  East,  15. 

(0  Powell  v.  Smith,  1872,  14  Eq.  85. 

(m)  Seaward  v.  Drew,  1898,  67  L.  J.  Q.  B.  322. 

(n)  GoodrigU  v.  Marl;  1815,  4  M.  &  S.  30. 

(o)  Foxcell  v.  Tranter,  1864,  3  H.  &  C.  458. 


MODES    APPLICABLE    TO    PARTICULAR    KINDS    OF    TENANCY.  451 

to  either  of  the  parties,  his  executors  or  administrators, 
extends  to  the  devisee  of  the  lessor,  who  is  entitled  to  the 
rent  and  reversion  (p).  Where  the  proviso  requires  notice 
to  be  given  in  writing  of  the  intention  to  exercise  the  option 
to  determine  the  lease,  such  notice  will  be  good  though 
given  in  the  form  of  a  notice  to  quit  (q),  but  it  may  not  be 
by  parol  (r). 

The  notice  will  be  invalid  if  it  varies  from  the  terms  of 
the  proviso  as  to  the  time  at  which  the  option  is  to  be 
exercised  (s).  The  period  for  which  notice  may  be  given 
is  to  be  reckoned  from  the  date  for  the  commencement  of 
the  term,  and  not  from  the  date  of  the  lease  (t). 

A  condition  depending  on  the  lease  being  determined, 
and  the  lessee  "leaving"  the  house,  is  satisfied  although 
the  lessee  continues  after  the  determination  of  the  lease  to 
reside  in  the  house  with  a  new  lessee  (u). 

(5)  Determination  of  Tenancies  for  Life. 

By  the  Cestui  que  Vie  Act,  1707  (x),  s.  1,  provision  is  made 
for  the  production  of  a  cestui  que  vie  at  the  instance  of  the 
remainderman,  and  in  default  of  production  the  remainder- 
man may  enter  as  though  the  cestui  que  vie  were  dead  (//) .  The 
tenant  for  life  may  re-enter  if  the  cestui  que  vie  is  afterwards 

(p)  Foe  v.  Hayley,  1810,  12  East,  464 

(</)  Gtiddens  v.  Dodd,  1856,  3  Drew.  485.     Notice  may  be  given  by 
the  lessee  in  the  following  form  : — 
To  Mr.  E.  F. 

I  hereby  give  you  notice  that  I  am  desirous  of  putting  an  end  to  the 

term  granted  by  an  indenture  of  lease  dated  the day  of ,  18 — , 

and  made  between  [yourself]  of  the  one  part  and  [myself]  of  the  other 
part,  at  the  end  of  the  first  [seven]  years  of  the  said  term,  in  pursuance 

of  a  proviso  contained  in  the  said  lease.     Dated  the  day  of , 

18—. 

CD. 
For  a  case  of  a  power  for  heirs,  executors,  &c,  of  either  party  dying 
within  the  term  to  »ive  notice,  see  Leg;/  v.  Benton,  1737,  Willes,  43.  *  As 
to  notice  to  determine  a  lease  made  by  the   Commissioners  of  "Woods 
and  Forests,  see  Coombes  v.  Button,  1839,  5  M.  &  W.  469. 

(/•)  Let/I/  v.  Benion,  1737,  Willes,  43. 

(s)  SeeCadby  v.  Martinez,  1840,  11  A.  &  E.  720. 

(0  Bird  v.  Baker,  1858,  1  E.  &  E.  12. 

(u)  Lucas  v.  Hideout,  1868,  L.  R.  3  H.  L.  153. 

(x)  6  Anne,  c.  72.     See  also  18  &  19  Car.  2,  c.  11. 

(y)  See  6  Anne,  c.  72,  s.  2,  as  to  the  mode  of  procedure  when  the 
cestui  que  vie  is  beyond  seas. 
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proved  to  be  alive  {z) .  The  Court  cannot  order  the  remainder- 
man to  pay  to  the  tenant  pur  autre  vie  the  costs  of  producing 
the  cestui  que  vie  (a). 

SECT.  II.— MODES   OF   DETEKMINATION   GENEBALLY 
APPLICABLE. 

(1)  Merger. 

When  merger       Merger  occurs  where  a  greater  and  a  less  estate  coincide 
occurs.  an(|  meet  in  one  and  the  same  person,  without  any  inter- 

mediate estate  (b)  ;  as,  for  instance,  when  tenant  for  years 
obtains  the  fee  (c).  The  doctrine  of  merger  is  illustrated 
in  the  judgment  of  the  King's  Bench  delivered  by  Bayley, 
J.,  in  Doe  v.  Walker  (d),  with  reference  to  the  case  of  a 
term  of  years  and  an  estate  pur  autre  vie.  If,  it  was  said, 
a  tenant  for  years  acquires  a  life  interest  in  the  estate  pur 
autre  vie,  the  two  being  concurrent,  one  only  can  exist,  and 
the  other  is  merged ;  but  there  is  no  inconsistency  or 
incompatibility  in  a  man's  having,  not  two  concurrent,  but 
two  successive  estates.  If  a  lease  for  years  be  granted  to 
a  tenant  pur  autre  vie,  to  commence  when  his  life  estate 
ceases,  he  will  be  tenant  of  the  freehold,  so  long  as  cestui 
que  vie  lives,  but  amenable  to  the  reversioner  for  every  duty 
to  which  that  tenancy  is  subject ;  and  he  will  be  tenant  for 
the  term  when  cestui  que  vie  dies,  and  still  amenable  to  the 
reversioner  for  all  the  duties  of  that  tenancy.  He  will 
never  stand  in  the  character,  which  the  law  of  merger  is 
calculated  to  prevent,  of  reversioner  to  himself.  And  there 
is  no  merger  where  a  lessee  grants  to  his  sublessee  the 
residue  of  his  interest  from  the  termination  of  the  sub- 
lease (e).  This  is  a  grant  of  an  interesse  termini,  which  is 
only  a  right,  not  an  estate,  and  which  will  neither  cause 
nor  prevent  a  merger  (e). 

Where  two  terms  of  years,  one  in  possession  and  the 
other  in  reversion,  meet  in  the  same  person,  so  that  a 
merger   takes   place,    it   is   the    estate   in    reversion   that 

(z)  6  Anne,  c.  72,  s.  3. 

(a)  Re  Isaac,  1838,  4  M.  &  Cr.  11. 

(b)  See  Burton  v.  Barclay,  1831,  7  Bing.  745,  756. 

(c)  2  Black.  Com.  177. 

(»/)  1826,  5  B.  &  C.  p.  121. 

(e)  Hyde  v.  Warden,  1877,  3  Ex.  D.  72,  84. 
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survives,  although  it  is  for  a  shorter  term(/).  Thus  a 
term  for  one  thousand  years  can  be  merged  in  a  reversionary 
term  for  five  hundred  years  (g). 

It  is  now  provided  that  there  shall  not  be  any  merger  by  No  merger 
operation  of  law  only  of  any  estate,  the  beneficial  interest 
in  which  would  not  be  deemed  to  be  merged  or  extinguished 
in  equity  (h) .  In  equity  the  question  of  merger  is  governed 
by  the  intention,  actual  or  presumed,  of  the  person  in 
whom  the  interests  are  united  (?)  ;  and  there  is  no  merger 
where  the  interests  are  taken  in  different  rights  (k).  Thus 
where  C,  an  administrator,  granted  an  underlease,  and  the 
underlessee  assigned  to  C.  for  the  residue  of  the  term,  it 
was  held  that  there  was  no  merger  (I).  Merger  is  sometimes 
provided  against  by  taking  a  conveyance  of  one  estate  to  a 
trustee  (m) ;  but,  if  the  intention  is  clearly  expressed,  this 
device  is  needless.  In  the  absence,  however,  of  any  intention 
to  keep  the  term  alive,  it  will  merge  in  the  reversion,  and 
the  covenants  attached  to  it  will  be  extinguished  (n). 

Formerly,  where  the  reversion  upon  a  sublease  was 
merged  in  the  fee,  the  covenants  in  the  sublease  were 
destroyed  (o)  ;  but  now  it  is  enacted  (p)  that  when  the 
reversion  expectant  on  a  lease  shall  merge,  the  estate  which 
shall  for  the  time  being  confer  as  against  the  tenant  under 
the  same  lease  the  next  vested  right  to  the  hereditaments 
shall,  to  the  extent  and  for  the  purpose  of  preserving  such 
incidents  to  and  obligations  on  the  same  reversion  as  but 
for  the  merger  thereof  would  have  subsisted,  be  deemed 
the  reversion  expectant  on  the  same  lease  (q). 

Although  a  lease   is   merged   by   the   purchase   of   the 

(/)  Bac.  At>r.  (S.  1  (2)),  876. 

(g)  Stephens  v.  Bridges,  1821,  6  Madd.  66. 

(h)  Judicature  Act,  1873,  s.  25  (4). 

(i)  Forbes  v.  Moffatt,  1811,  18  Ves.  p.  390,  per  Grant,  M.R.  See 
S7iow  v.  Boycott,  1892,  3  Ch.  110. 

(k)  Cliambers  v.  Kingham,  1878,  10  C.  D.  743  ;  and  apparently  not  at 
law,  at  any  rate  if  the  union  of  the  interests  is  not  due  to  the  act  of  the 
party :  Piatt  v.  Sleap,  1612,  Cro.  Jac.  275 ;  Jones  v.  Davies,  I860, 
5  H.  &  N.  766 ;  7  H.  &  N.  507. 

(I)  Chambers  v.  Kingham,  1878,  10  C.  D.  743. 

(m)  See  Belaney  v.  Belaney,  1867,  2  Ch.  138. 

(«.)  See  Dyneror  v.  'Pennant,  1888,  13  A.  (J.  279. 

(0)  Webb  v.  Russell,  1789,  3  T.  R.  393. 

(p)  The  Real  Property  Act,  1845  (8  &  9  Vict,  c.  106),  s.  9;  infra, 
p.  461. 

(q)  See,  too,  Conv.  Act,  1881,  s.  10. 
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reversion,  the  owner  may  be  bound  in  equity  to  observe  the 
building  covenants  attached  to  it  (/■). 


Surrender, 
how  made. 


Parol  sur- 
render void. 


Statute  of 
Frauds  (z), 
s.  3. 

Leases  to  be 
surrendered 
by  writing. 


(2)  Surrender. 
Express. 

To  constitute  a  valid  express  surrender,  it  is  essential 
that  it  should  be  made  to  and  accepted  by  the  owner  of  the 
immediate  estate  in  reversion  or  remainder  (*). 

Any  form  of  words  whereby  such  an  intent  and  agreement 
of  the  parties  may  appear  will  be  sufficient  to  work  a 
surrender ;  and  the  law  will  direct  the  operation  and  con- 
struction of  the  words  accordingly,  without  the  precise  or 
formal  mention  of  the  word  surrender  (t).  Lessee  for 
years  may  surrender  to  a  leasehold  reversioner,  although 
his  term  exceeds  in  length  that  of  the  reversioner  (it). 
Where  the  lessor  had  assigned  the  reversion  under  an 
agreement  by  which  he  was  still  to  receive  the  rent,  it  was 
held  that  the  lessee  might  surrender  to  the  assignee  and 
so  stop  the  rent,  notwithstanding  that  he  had  had  notice 
of  the  agreement  (x). 

Parol  surrenders  are  void  {>/).  To  be  effectual  every 
express  surrender  must  be  either  by  deed  or  at  least  in 
writing,  and,  unless  the  interest  surrendered  might  have 
been  created  by  parol,  the  surrender  must  be  by  deed. 
This  is  the  result  of  the  two  following  enactments : — 

No  leases,  estates  or  interests,  either  of  freehold,  or  terms 
of  years,  or  any  uncertain  interest,  not  being  copyhold  or 
customary  interest,  in  any  messuages,  manors,  lands,  tene- 
ments or  hereditaments,  shall  be  assigned,  granted  or 
surrendered,  unless  it  be  by  deed  or  note  in  writing,  signed 
by  the  party  so  assigning,  granting  or  surrendering  the 
same,  or  their  agents  thereunto  lawfully  authorized  by 
writing,  or  by  act  or  operation  of  law. 

(r)  Birmingham  Joint  Stock  Co.  v.  Lea,  1877,  36  L.  T.  843.  See 
Craig  v.  Greer,  1899,  ILK.  258. 

(«)  See  Bac.  Abr.  (S.  1)  873  ;  Gadle  v.  Mooch/,  1861,  30  L.  J.  Ex.  385. 

(0  Bac.  Abr.  (S.  1)  873.  See  Smith  v.  Mapleback,  1786,  1  T.  R. 
441  ;  Doe  v.  Stagg,  1839,  5  Bing.  N.  C.  564.  The  stamp  duty  on  a 
surrender,  not  chargeable  with  duty  as  a  conveyance  on  sale  or  mortgage, 
is  ten  shillings.     (Stat.  54  &  55  Vi'ct.  c.  39,  Schedule.) 

(«)  Hughes  v.  llohotham,  1593,  Cro.  Eliz.  302. 

\x)  Southwell  v.  Scotter,  1880,  49  L.  J.  Q.  B.  356. 

(y)  See  Matthews  v.  Sawell,  1818,  8  Taunt.  270.         («)  29  Car.  2,  c.  3. 


MODES    OF    DETERMINATION    GENERALLY   APPLICABLE.  455 

And   by  the  Eeal  Property  Act,   1845,  a  surrender  in  Stat.  8  &  9 
writing  of  an  interest  in  any  tenements  or  hereditaments,   Jgt-  c" 106' 
not  being  a  copyhold  interest,  and  not  being  an  interest  surren(^ers  to 
which  might    by  law  have  been  created  without   writing,   be  by  deed, 
is  void  at  law,  unless  made  by  deed  (a) .  parol* 

It  follows  that  a  parol  agreement  for  the  determination  tenancies. 
of  a  tenancy  is  not  binding  (b),  even  though  the  tenancy 
has    been    created  by  parol  (r).     The  recital  in   a    second 
lease  of  the  surrender  of  the  first  is  not  equivalent  to  a 
surrender  by  deed  or  note  in  writing  (d). 

Where  a  lease  has  been  expressly  surrendered,  and  a 
voidable  lease  taken  in  its  place,  it  does  not  revive  upon 
the  new  lease  being  avoided  (e) . 

Implied. 

A  surrender  (/)  will  be  implied  (1)  from  delivery  of 
possession  by  the  lessee  to  the  lessor  ;  (2)  acceptance  of  a 
new  lease  by  the  lessee ;  (3)  grant  of  a  new  lease  by  the 
lessor  to  a  third  person  with  the  consent  of  the  lessee  who 
gives  up  possession  ;  and  (4)  the  creation  of  a  new  relation 
between  the  parties  inconsistent  with  that  of  landlord  and 
tenant. 

A  surrender  may  be  implied  by  operation  of  law  from  l.  Delivery  of 
anything  which  amounts  to  an  agreement  on  the  part  of  POSSLSSlon- 
the  tenant  to  abandon,  and  on  the  part  of  the  landlord  to 
resume  possession  of  the  premises  (g).  An  agreement  to 
quit,  if  conditional,  and  if  the  condition  is  not  performed, 
does  not  operate  as  a  surrender  (It)  ;  nor  does  an  agreement 
to  give  up  the  premises  in  the  future  (i). 

The  following  circumstances  have  been  held  to  amount  to 
a  surrender  by  operation  of  law : — Delivery  by  the  tenant 
to  the  landlord,  and  acceptance  by  the  landlord  of  the  keys 

(a)  Formerly  a  lease  for  years  might  be  surrendered  by  writing  not 
under  seal  :  Fanner  v.  Rogers,  1755,  2  Wils.  26. 

(b)  Thomson  v.  Wilson,  1818,  2  Stark.  379. 

(c)  Mollett  v.  Brayne,  1809,  2  Camp.  103. 

(d)  Roe  v.  Archb.  'of  York,  1805,  6  East,  86. 

(e)  Doe  v.  Bridges,  1831,  1  B.  &  Ad.  847. 
(/)  See  article  in  37  Solicitors'  Journal,  539. 

(g)  Per  Erie,  C.J.,  in  Phene  v.  Popphwell,  1862, 12  C.  B.  N.  S.  p.  340. 
(h)  Coupland  v.  Maynard,  1810,  12  East,  134. 

(i)  Doe  v.  Milward,  1838,  3  M.  &  W.  328.  See  Weddell  v.  Capes, 
1836,  1  M.  &  W.  50. 
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of  the  demised  house,  with  the  intention  that  there  shall  be 
a  transfer  of  possession  (k) .  In  this  case,  however,  there 
must  be  clear  evidence  of  the  acceptance  of  the  key  by  the 
landlord  {I).  The  mere  fact  that  he  has  not  sent  back  the 
key  which  the  tenant  has  left  at  his  office  is  not  evidence 
from  which  a  surrender  can  be  implied  (I) ;  and  if  he  tries 
to  return  the  key,  his  entry  for  the  purpose  of  repairing 
and  re- letting  the  premises  is  not  such  an  acceptance  of 
possession  as  to  complete  the  surrender  (m).  Even  if  he 
keeps  the  keys,  his  attempt  to  get  a  new  tenant  (n),  or  the 
casual  occupation  of  part  of  the  premises,  is  not  sufficient  (<>) ; 
but  it  is  otherwise  if  he  sets  about  repairs  in  such  a  way  as 
implies  that  he  regards  the  house  as  in  his  own  occupa- 
tion (p).  An  agreement  for  giving  up  the  premises  may 
be  a  surrender,  notwithstanding  that  the  tenant  is  allowed 
to  hold  over  part  without  rent  (q)  ;  though  where  part  is  kept 
at  a  reduced  rent  this  is  not  necessarily  a  surrender  and  a 
new  tenancy  (r). 

A  parol  licence  to  quit  will  not  of  itself  operate  as  a 
surrender  of  the  tenant's  interest;  but  when  the  tenant 
gives  up  possession  in  pursuance  of  such  a  licence,  and  the 
landlord  accepts  possession,  the  licence,  coupled  with  the 
fact  of  the  change  of  possession,  is  a  surrender  by  act  and 
operation  of  law,  and  the  landlord  cannot  recover  any  rent 
which  becomes  due  after  his  acceptance  of  the  possession  (s). 
If,  after  the  tenant  has  quitted,  the  landlord  lets  to  another 
tenant  who  occupies,  this  is  a  rescission  of  the  first  contract 
of  tenancy,  and  dispenses  with  a  written  surrender  (t). 
•■>.  Acceptance  A  surrender  by  operation  of  law  takes  place  in  cases 
where  the  owner  of  a  particular  estate  has  been  a  party 

(&)  Dodd  v.  Acklom,  1843,  6  M.  &  Gr.  672  ;  Phene  v.  Poppleioell,  1862, 
12  C.  B.  N.  S.  334.  See  Whitehead  v.  Clifford,  1814,  5  Taunt.  518; 
Grumman  v.  Legge,  1828,  8  B.  &  C.  324. 

(0  Caiman  v.  Hartley,  1850,  9  C.  B.  634.  See  Brown  v.  Burtinshaio, 
1826,  7  D.  &  By.  603  ;  Furnivall  v.  Grove,  1860,  8  C.  B.  N.  S.  496. 

(m)  Smith  v.  Blackmore,  1885,  1  T.  L.  B.  267. 

(n)  Oastler  v.  Henderson,  1877,2  (,).  B.  D.  575;  Redpath  v.  Roberts, 
1801,  3  Esp.  225. 

(o)  Oastler  v.  Henderson,  supra. 

(p)  Smith  v,  Roberts,  1892,  9  T.  L.  B.  77. 

(q)   Williams  v.  Sawyer,  1821,  3  Br.  &  B.  70. 

(?•)  Holme  v.  Brunskzll,  1877,  3  Q.  B.  D.  495. 

(s)  Ber  Bayley,  J.,  in  Grimman  v.  Le<iqe,  1828,  8  B.  &  C.  p.  325. 

(0   Walls  v.  Atcheson,  1826,  3  Bing.  462. 
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to  some  act  the  validity  of  which  he  is  by  law  afterwards 
estopped  from  disputing,  and  which  would  not  have  been 
valid  had  his  particular  estate  continued  to  exist.  Hence 
the  acceptance  by  a  lessee  for  years  of  a  new  lease  from  his 
lessor  to  commence  during  the  currency  of  the  first  lease 
operates,  even  though  it  be  a  future  lease  (//)•  as  an  immediate 
surrender,  the  lessee  being  estopped  from  saying  that  the 
lessor  had  not  power  to  grant  the  new  lease  (x).  The 
surrender  in  this  case  is  the  act  of  the  law,  and  will  prevail 
in  spite  of  the  intention  of  the  parties  (//).  A  new  lease  will 
operate  as  a  surrender,  although  for  a  shorter  term  than 
the  prior  lease  ;  and  a  new  valid  lease  by  parol  will  consti- 
tute a  surrender  of  a  prior  lease  by  deed  (z).  But  where 
the  new  lease  does  not  pass  an  interest  according  to  the 
contract,  the  acceptance  of  it  will  not  amount  to  a  surrender 
of  the  former  lease  (a).  Hence,  the  acceptance  of  a  void 
lease  (a),  or  it  seems  a  voidable  lease  (b),  or  the  execution  of 
a  mere  agreement  for  a  new  lease  (c),  will  not  operate  as  a 
surrender.  But  an  agreement  for  a  new  lease  at  an  increased 
rent,  which  is  acted  upon,  is  a  surrender  of  the  old  lease  (d), 
and  it  is  the  same  probably  now  with  any  agreement  which 
is  capable  of  being  specifically  enforced,  and  is  consequently 
equivalent  to  a  lease  {e) . 

Whether  an  agreement  operates  as  a  demise,  or  as  an 
agreement  only,  depends  on  the  intention  of  the  parties  (/). 
An  agreement  for  giving  up  part  of  the  premises  and  paying 
a  diminished  rent  (g) ,  or,  where  the  parties  believe  the  tenancy 

(u)  he's  Case,  1597,  5  Bep.  11  a. 

(.<■)  Lyon  v.  Reed,  1844,  13  M.  &  W.  285,  per  Pavke,  B.,  at  p.  306. 
See  judgment  of  Tindal,  C.J.,  in  Dodd  v.  Addon),  1843,  6  M.  &  Gr.  (17!)  ; 
Fulmerstone  v.  Steward,  1554,  Plowd.  106,  107  a;  Ire  v.  Sams,  1597, 
Cro.  Eliz.  at  p.  522  ;  Davison  v.  Stanley,  1768,  4  Burr.  2210  ;  M'Donnell 
v.  Pope,  1852,  9  Hare,  705. 

(y)  Lyon  v.  Reed,  siq)ra. 

(s)  Dodd  v.  Acldom,  supra. 

(a)  See  Doe  v.  Courtenay,  1848,  11  Q.  B.  702  ;  Doe  v.  Poole,  1848,  11 
Q.  B.  713  ;  Zourh  v.  Parsons,  1765,  3  Burr.  1807. 

(b)  Easton  v.  Penney,  1892,  67  L.  T.  290.  Though  see  Roe  v.  ArcJib. 
of  York,  1805,  6  East,  86. 

(c)  Fotjud  v.  Moor,  1852,  7  Ex.  870.  See  Graham  v.  WTiichelo,  1832, 
1  Or.  &  M.  188  ;  judgment  of  Holroyd,  J.,  in  Hamerton  v.  Stead,  1S24, 
3  B.  &  C.  p.  482.     Of.  Parry  v.  Allen,  1590,  Cro.  Eliz.  173. 

(d)  Ex  parte  Vitale,  1883,  47  L.  T.  480. 

(e)  See  Walsh  v.  Lonsdale,  1882,  21  C.  D.  9  ;  supra,  p.  81. 
(/)  Sidebotham  v.  Holland,  1895,  1  Q.  B.  378,  385. 

((/)  Jones  v.  Bridgman,  1878,39  L.  T.  500.     Of.  siqira,j>.  456,  note  (?•). 
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possesion  #),  operates  as  a  surrender  by  operation  of  law. 
The  essential  cle»n<ait  is  the  change  of  possession.  The 
grant  of  a  new  lease  in  possession,  with  the  oral*  assent 
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Cancelling  of 
lease. 


a  reservation  of  rent  works  a  surrender  (i),  and  the  rent  is 
only  recoverable  as  a  sum  in  gross  (k). 

The  mere  cancelling  of  a  lease  is  not  a  surrender  by 
operation  of  law  of  the  term  thereby  granted  (I),  or  prima 
facie  evidence  of  a  surrender  by  deed  or  in  writing  (m). 
The  cancelling  does  not  destroy  the  estate  vested  in  the 
lessee,  and  the  lessor  can  still  sue  for  recovery  of  rent  («). 


On  rights  of 
third  persons. 


1  u'lt  t  after  Surrender. 

No  rent  accrues  due  after  the  surrender  of  a  lease  (o), 
though,  if  the  lease  is  by  deed,  and  contains  a  covenant  for 
payment,  the  lessor  remains  a  specialty  creditor  for  rent 
accrued  due  before  the  surrender  (p).  Where  the  demise 
was  by  parol,  he  can  recover  such  accrued  rent  in  an  action 
for  use  and  occupation  under  11  Geo.  2,  c.  19,  s.  14  (q). 

Whether  there  is  a  surrender  or  no,  the  tenant  can 
excuse  himself  from  payment  of  rent  by  showing  a  contract 
by  the  landlord  to  abandon  the  rent  if  the  tenant  gave  up 
possession  (r). 

Operation  of  Surrender. 
Though  a  surrender  operates  between  the  parties  as  an 
extinguishment  of  the  interest  which  is  surrendered,  it 
does  not  so  operate  as  to  third  persons  who,  at  the  time  of 
the  surrender,  had  rights  which  such  extinguishment  would 
destroy.  As  to  them  the  surrender  operates  only  as  a  grant 
subject  to  their  right,  and  the  interest  surrendered  still 
continues  so  far  as  is  necessary  for  the  preservation  of 
their  right  (s) .  In  this  respect  a  surrender  differs  from  a 
forfeiture,   and  the  rights  of  underlessees  are  preserved, 

(i)  Loyd  v.  Langford,  1777,  2  Mod.  174  ;  Smith  v.  Maphback,  1786, 
1  T.  R,  441.     See  Doe  v.  Bidout,  1814,  5  Taunt.  519. 

(k)  Smith  v.  Maplebach,  supra. 

(I)  Roe  v.  Archbishop  of  York,  1805,  6  East,  86  ;  Wootley  v.  Gregory, 
1828,  2  Y.  &  J.  536.  (ro)  Doc  v.  Thomas,  1829,  9  B.  &  C.  288. 

(n)   Ward  v.  Lumley,  1860,  5  H.  &  N.  87. 

(o)  Southwell  v.  Scotter,  1880,  49  L.  J.  Q.  B.  356. 

(p)  Att.-Gen.  v.  Cox,  1850,  3  H.  L.  C.  240. 

(q)  The  Distress  for  Rent  Act,  1737  ;  see  Shaw  v.  Lomas,  1888, 59  L.  T. 
477  ;  supra,  p.  305. 

(?■)  Gore  v.  Wright,  1838,  8  A.  &  E.  118.  See  Smith  v.  Lovell,  1850, 
10  C.  B.  6,  p.  22. 

(s)  Co.  Litt.  338  b  ;  Doe  v.  Pijhe,  1816,  5  M.  &  S.  p.  154  ;  Pleasant 
v.  Benson,  1811,  4  East,  234,  238.  See  Mellor  v.  Watkins,  1874,  L.  R. 
9  Q.  B.  400  ;  Pike  v.  Eyre,  1829,  9  B.  &  C.  909,  914. 
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although  at  the  time  of  the  surrender  the  term  was  liable 
to  forfeiture  (t).  So  a  mortgagee  of  tenant's  fixtures  can 
enter  and  remove  them  notwithstanding  the  surrender  (w), 
provided  he  does  so  within  a  reasonable  time  (,c)  ;  and  so 
can  a  purchaser  of  fixtures  from  a  trustee  in  bankruptcy 
who  surrenders  the  lease  (y).  But  the  assignee  of  future 
crops  takes  them  subject  to  the  landlord's  rent  and  to  the 
expenses  of  cultivation  subsequent  to  the  surrender  (z). 

Building  covenants  affecting  the  demised  premises  may 
be  enforceable  in  equity  notwithstanding  that  at  law  they 
have  been  extinguished  by  a  surrender  (a).  But  it  has 
been  said  not  to  be  clear  that  the  doctrine  that  the  rights 
of  third  parties  cannot  be  prejudiced  by  a  surrender  applies 
to  rights  acquired  under  a  covenant  or  re-grant  taken  in  the 
lease  for  the  benefit  of  the  lessor  (b). 

It  is  now  provided  by  the  Keal  Property  Act,  1845,  that 
the  surrender  of  a  lease  places  the  lessor  in  the  position 
of  immediate  lessor  to  the  underlessees : — 

When  the  reversion  expectant  on  a  lease  shall  be  sur- 
rendered or  merge,  the  estate  which  shall  for  the  time  being 
confer,  as  against  the  tenant  under  the  same  lease,  the 
next  vested  right  to  the  same  tenements  or  hereditaments, 
shall,  to  the  extent  and  for  the  purpose  of  preserving  such 
incidents  to  and  obligations  on  the  same  reversion,  as,  but 
for  the  surrender  or  merger  thereof,  would  have  subsisted, 
be  deemed  the  reversion  expectant  on  the  same  lease. 


Surrender  not 
to  affect 
underlessees. 

Stat.  8  &  9 
Vict.  c.  106, 
s.  9. 

When  rever- 
sion on  a  lease 
is  surrendered 
or  merged,  the. 
next  vested 
estate  to  be 
deemed  the 
reversion. 


Surrender  and  Renewal. 

By  4  Geo.2,c.  28  (bb),  s.  6,  where  a  lease  is  duly  surrendered 
in  order  to  be  renewed  and  a  new  lease  granted,  the  new 
lease  is  as  valid  as  if  all  the  underleases  had  been  likewise 
surrendered  ;  and  the  respective  rights  and  liabilities  of  the 
new  lessee  and  the  underlessees  are  regulated  as  though 
the   original   lease   had    been    still    continued ;    and    the 


(0  G.  W.  By.  v.  Smith,  1875,  2  C.  D.  235.     See  3  App.  Cas.  165. 

(u)  London  and  Westm.  Loan  Co.  v.  Drake,  1859,  6  C.  B.  N.  S.  798. 

(as)  Moss  v.  James,  1878,  38  L.  T.  595. 

(y)  Saint  v.  Pilley,  1875,  L.  R.  10  Ex.  137. 

(z)  Clements  v.  Matthews,  1883,  11  Q.  B.  D.  808. 

(a)  Piggott  v.  Stratton,  1859,  1  D.  F.  &  J.  33.    See  supra,  p.  454,  note  (r). 

(b)  Dynevor  v.  Tennaut,  1888,  13  App.  Cas.  279.     See  judgment  of 
Lord  Herschell  at  p.  292.         (bb)  The  Landlord  and  Tenant  Act,  1730. 
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landlord  has  the  same  remedy  by  distress  or  entry  upon  the 
premises  in  the  underleases  for  the  rents  reserved  by  the 
new  lease  (not  exceeding  the  rents  reserved  by  the  old 
lease)  as  if  the  old  lease  had  been  continued.  The  inten- 
tion of  the  Legislature  in  framing  this  enactment  was  to 
place  all  parties,  as  to  every  matter,  in  the  same  position 
as  if  no  surrender  had  taken  place  (c) ;  and  the  new  lease 
passes  an  immediate  estate  and  not  an  interesse  termini 
only  (d). 

(3)  Forfeiture. 

A  lease  may  be  forfeited  (i)  upon  the  happening  of  an 
event  which  entitles  the  lessor  at  once  to  treat  the  lease 
as  determined,  although  there  is  no  express  proviso  for 
re-entry ;  or  (ii)  under  an  express  proviso  for  re-entry 
attached  to  a  breach  of  a  stipulation  in  the  lease. 

(i)   Where  there  is  no  Express  Proviso  for  Re-entry. 

Disclaimer  of  Any  act  of  the  lessee  by  which  he  disaffirms  or  impugns 
the  title  of  his  lessor  occasions  a  forfeiture  of  his  lease  ;  for 
to  every  lease  the  law  tacitly  annexes  a  condition,  that  if 
the  lessee  do  anything  that  may  affect  the  interest  of  his 
lessor,  the  lease  shall  be  void,  and  the  lessor  may  re-enter  (/). 
A  lessee  may  thus  incur  a  forfeiture  where  he  sues  out  a 
writ,  or  resorts  to  a  remedy,  which  claims  or  supposes 
a  right  to  the  freehold  (/'),  or  where,  in  an  action  by  his 
lessor  grounded  upon  the  lease,  he  resists  the  demand 
under  the  grant  of  a  higher  interest  in  the  land  (/)  ;  or 
where  he  acknowledges  the  fee  to  be  in  a  stranger  (/) ;  or, 
in  fraud  of  the  lessor,  delivers  the  premises  to  a  stranger 
claiming  under  a  hostile  title,  with  the  intent  of  enabling 
him  to  set  up  such  title  (g).  The  mere  payment  of  rent 
by  a  tenant  for  a  term  of  years  to  a  third  person  (li),  or  a 
verbal  denial  by  such  tenant  of  the  landlord's  title  (i),  will 
not  operate  as  a  forfeiture  of  the  lease. 

(c)  Doe  v.  Marchetti,  1831,  1  B.  &  Ad.  715  ;  per  Lord  Tenterden,  C.J., 
at  p.  721.     See  Cousins  v.  Phillips,  1865,  3  H.  &  C.  892,  901. 

(d)  Dec,  Comm.  v.  Treemer,  1893,  1  Ch.  166. 
(/)  Bac.  Abr.  (T.  2)  884. 
(q)  Doe  v.  Flynn,  1834,  1  Or.  M.  &  R.  137.     See  Ackland  v.  Lutley, 

1839,  9  A.  &  E.  879.  (h)  Doe  v.  Parker,  1820,  Gow,  180. 

(i)  Doe  v.  Wells,  1839,  10  A.  &  E.  427. 


landlord 
title. 
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Forfeitures  are  also  incurred  by  the  breach  of  express 
or  conventionary  conditions  annexed  by  the  lessor  to  his 
grant;  for  the  lessor,  having  the  jus  disponendi,  may  annex 
whatever  conditions  he  pleases  to  his  grant,  provided  they 
are  not  illegal  or  repugnant  to  the  grunt  itself,  and  upon  a 
breach  of  those  conditions  may  avoid  the  lease  (/). 

In  a  lease  for  years,  no  precise  form  of  words  is  necessary 
to  make  a  condition ;  it  is  sufficient  if  it  appear  that  the 
words  used  were  intended  to  have  that  effect  (in)  ;  hence  a 
clause  in  a  lease  whereby  it  is  stipulated  and  conditioned 
that  the  lessee  shall  not  assign,  creates  a  condition  for  the 
breach  of  which  the  lessor  may  maintain  an  ejectment  (?i). 
But  if  the  words  amount  only  to  an  agreement  on  the  part 
of  the  lessee  that  he  will  not  assign,  the  lessor  cannot 
determine  the  lease  except  under  an  express  proviso  for 
re-entry  on  breach  of  the  stipulation  (o).  So  an  agreement 
by  the  lessee  to  give  up  part  of  the  land  on  requisition  of 
the  lessor,  without  any  clause  of  re-entry,  is  a  contract, 
and  not  a  condition  (p). 

A  clause  of  forfeiture,  it  is  said,  is  construed  strictly  (7). 
Hence,  where  it  applies  in  case  no  sufficient  distress  is 
found  on  the  premises,  there  is  no  forfeiture  unless  every 
part  of  the  premises  is  searched  (r).  And  a  forfeiture  on 
assignment  without  licence,  or  on  charging,  is  not  incurred 
if  the  assignment  (a)  or  charge  (t)  turns  out  to  be  void. 
Under  a  condition  against  assignment  an  equitable 
charge  on  the  lease  without  change  of  possession  is  no 
forfeiture  (u).  But  though  it  is  a  question  of  forfeiture, 
the  covenant  must  be  construed  fairly  ;  its  meaning  must 
be  ascertained  without  regard  to  forfeiture  ;  and  it  must  be 
seen  whether,  upon  that  ascertained  meaning,  a  forfeiture 
has  been  incurred  (x). 


(I)  Bac.  Abr.  (T.  2)  885. 
(n)  Doe  v.  Watt,  8  B.  &  C. 


(m)  Doe  v.   Watt,  1828,  8  B.  &  C.  p.  315. 
308.     See  Simpson  v.  Titterell,  1590,  Cro. 


Eliz.   242;  Pembroke  v.   Berkeley,    1595,   ib.  384;  Harrington  v.    Wise, 
1596,  ib.  486;  Co.  Litt,  203  b. 

(0)  Shaw  v.  Coffin,  1863,  14  C.  B.  N.  S. 

(p)  Doe  v.  Phillips,  1824,  2  Bing.  13. 

(q)   Doe  v.  Powell,  1826,  5  B.  &  C.  308, 

(r)  Rees  v.  King,  1800,  Forr.  19. 

(0  Denn  v.  Dolman,  1794,  5  T.  R.  641. 

(u)  Bowser  v.  Colby,  1841,  1  Hare,  109,  p.  138. 

(.<)  Corp.  of  Bristol  v.  Westcott,  1879,  12  C.  D. 
at  p.  467. 


372. 

p.  313. 

(s)  Doe  v. 


Powell,  supra. 


On  breach  of 
conditions 
annexed  to 
grant. 


Construction 
of  forfeiture 
clause. 


461  ;  per  Cotton,  L.J.; 
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Effect  on 
underlessees. 


Enforcing 
forfeiture. 


Upon  forfeiture  of  a  lease  the  unclerlessee  loses  his  estate 
as  well  as  the  lessee  himself  (y)  ;  and  the  underlessee  of  part 
of  the  premises  will  forfeit  his  estate  for  breach  of  a  covenant 
relating  to  the  other  part  (yy). 

After  a  grant  of  the  reversion  neither  the  lessor  nor  the 
assignee  can  take  advantage  of  a  forfeiture  incurred  before 
the  grant  (z)  ;  nor  can  the  lessor  enforce  the  forfeiture 
against  a  purchaser  of  the  lease  whom  he  has  advised, 
after  the  cause  of  forfeiture,  to  purchase  ;  unless  under 
special  circumstances,  as  where  the  purchaser  was  already 
interested  in  the  lease  as  incumbrancer,  and  the  lessor's 
advice  was  simply  that  he  should  "  take  to  "  the  premises  (a). 


(ii)   Where  there  is  an  Express  Proviso  for  Re-entry. 

By  whom  The  construction  of  a  proviso  for  re-entry  by  the  lessor 

lease  may  be     on  non-performance  by  the  lessee  of  the  covenants  of  the 

'under  proviso    lease,  and  that  upon  such  non-performance  the  term  shall 

for  re-entry.     cease  and  become  void,  is  that  the  lease  shall  be  voidable  (b), 

and  voidable  only  at  the  option  of  the  lessor  ;  for  the  lessee 

who  has  been  guilty  of  a  wrongful  act  cannot  avail  himself 

of  that  wrongful  act  to  insist  that  thereby  the  lease  has 

become  void  to  all  intents  and  purposes  (c),  and  the  tenancy 

will  therefore  continue  until  some  act  is  done  by  the  lessor 

showing  his  intention  to  determine  it  (d).     And    it  is  the 

same  where  the  condition  is  incorporated  in  favour  of  the 

Crown  by  statute  (e). 

A  proviso  for  re-entry  in  case  of  breach  or  non-per- 
formance of  covenants  or  stipulations  applies  to  a  provision 

(y)  G.  W.  Ry.  v.  Smith,  1876,  2  C.  D.  p.  253. 

(yy)  Darlington  v.  Hamilton,  1854,  Kay,  550  ;  Cresivell  v.  Davidson, 
1887/56  L.  T.  811. 

(a)  Fenn  v.  Smart,  1810,  12  East,  444. 
(«)  Doe  v.  Eykins,  1824,  1  C.  &  P.  154. 
(6)  Bowser  v.  Colby,  1841,  1  Hare,  109. 

(c)  Judgment  of  Bayley,  J.,  in  Doe  v.  Bancks,  1821,  4  B.  &  A.  p.  406  .; 
Reid  v.  Parsons,  1817,  2  Chit.  247  ;  Rede  v.  Fan;  1817,  6  M.  &  S.  121  ; 
Arnsbij  v.  Woodward,  1827,  6  B.  &  C.  519  ;  Dakin  v.  Cope,  1827,  2  Russ. 
170  ;  'Doe  v.  Birch,  1836,  1  M.  &  W.  402  ;  Jones  v.  Carter,  1846, 
15  M.  &  W.  p.  725  ;  Toleman  v.  Porlbury,  1871,  L.  R.  6  Q.  B.  p.  250  ; 
Re  Tickle,  1886,  3  Morr.  126.  Though  formerly  a  condition  that  the 
lease  should  be  void  was  construed  literally  :  Pennant's  Case,  1596, 
3  Rep.  64  b.     See  1  Sm.  L.  C.  10th  ed.  p.  41. 

(d)  See  judgment  of  Denman,  C.J.,  in  Roberts  v.  Davey,  1833, 4  B.  &  Ad. 
p.  671. 

(e)  Davenport  v.  Beg.,  1877,  3  App.  Cas.  115. 


Forfeiture 

under 

proviso. 
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Proof  of 
forfeiture. 


Forfeiture 
during  hold- 
ing o\er. 


against  assignment  though  not  strictly  in  the  form  of  a  cove- 
nant (/).  Where  the  lessor  is  entitled  to  re-enter  "  as  if  the 
indenture  had  never  been  made,"  he  is  not  debarred  from 
suing  on  the  covenant  for  rent  accrued  before  the  forfeiture  (g). 
It  has  been  doubted  whether  non-insurance  is  a  cause  of 
forfeiture  if  under  the  lease  the  lessor  is  entitled  to  insure 
upon  default,  and  to  distrain  for  the  premium  (h). 

It  is  for  the  lessor  to  prove  that  the  forfeiture  has  been 
incurred.  Hence,  in  forfeiture  for  breach  of  a  covenant  to 
insure,  the  omission  to  insure  must  be  proved  by  the 
plaintiff.  It  is  not  sufficient  that  the  lessee  fails  to  produce 
the  policy  (i).  The  Court  will  not  grant  discovery  of 
documents  or  give  leave  to  administer  interrogatories  for 
the  purpose  of  establishing  a  forfeiture  (k). 

A  proviso  for  re-entry  can  operate  only  during  the 
existence  of  the  term  ;  hence  it  cannot  be  exercised  so  as 
to  deprive  a  tenant,  who  is  holding  over,  of  his  right  to 
emblements  (I).  But  if  the  tenant  by  paying  rent  while  he 
is  holding  over  becomes  a  yearly  tenant,  the  proviso  for 
re-entry  on  non-payment  of  rent  attaches  to  this  yearly 
tenancy  (m) ;  and  a  proviso  for  re-entry  on  breach  of 
covenant  contained  in  an  agreement  for  lease  was  formerly 
held  to  apply  to  the  yearly  tenancy  created  by  possession 
and  payment  of  rent  under  the  agreement  in)  ;  and  this  is 
clearly  the  case  now  that  the  agreement  operates  under 
such  circumstances  as  a  lease  (o). 

Before  advantage  can  be  taken  of  a  proviso  for  re-entry  Demand  of 
for  non-payment  of  rent,  a  formal  demand  of  rent  must  be  rent- 
made  (p)  ;  unless  such  demand  has  been  either  expressly 
dispensed  with  in  the  proviso  or  condition  (q),  or  one  half- 

(/)  Brooks  v.  Drysdale,  1877,  3  C.  P.  D.  52. 

(g)  Hartshorne  v.  Watson,  1838,  4  Bing.  N.  C.  178. 

(h)  Doe  v.  Sutton,  1841,  9  C.  &  P.  706. 

(i)  Doe  v.  Whitehead,  1838,  8  A.  &  E.  571.     See  Doe  v.  Eobson,  1826, 
2  C.  &  P.  245. 

(k)  E.  of  Mexborough  v.  Whitwood  Urban  District  Council,  1897,  2  Q.  B. 
Ill  ;  overruling  Seaward  v.  Dennington,  1896,  44  W.  R.  696. 

(/)  Johns  v.   Whitley,  1770,  3  Wils.  127,  p.  140. 

(m)  Thomas  v.  Packer,  1857,  1  H.  &  N.  669. 

(n)  Doe  v.  Amey,  1840, 12  A.  &  E.  476 ;  Doe  v.  Breach,  1806,  6  Esp.  106. 

(o)  Supra,  p.  81. 

,  ( p)  Doe  v.  Robson,  1826,  2  C.  &  P.  245 ;  Hill  v.  KempshaU,  1849,  7  C.  B. 
975.     See  Jackson  v.  Northampton  Tramways  Co.,  1886,  55  L.  T.  91. 

(q)  Doe  v.  Masters,  1824,  2  B.  &  C.  490. 


L.T. 


H  H 
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15  &  16  Vict, 
c.  76,  s.  210. 

Where  one 
half-year's 
rent  is  in 
arrear  and 
landlord  has 
right  to  re- 
enter, he  may 
instead  of 
formal  de- 
mand, serve 
writ  in  eject- 
ment. 


year's  rent  is  in  arrear  and  no  sufficient  distress  can  be 
found  on  the  premises  (/•)•  The  demand  must  be  of  the 
sum  due  for  rent  for  the  last  term  of  payment  (s),  and  must 
be  made  at  a  convenient  time  before  sunset  on  the  last  day 
of  payment  (t),  and  continued  till  sunset  (tt).  The  demand 
must  be  made  upon  the  land  :  if  there  is  a  house  on  the 
premises,  at  the  front  door  of  such  house  (u)  ;  or  if  the 
premises  consist  of  lands  and  woods,  upon  the  lands  (x)  ;  or 
if  they  consist  of  woods  only,  at  the  gate  of  the  wood,  or  at 
some  highway  leading  through  it,  or  other  most  notorious 
place  0/).  It  is  not  material  whether  the  tenant  is  there 
or  not  (it).  The  demand  may,  in  the  absence  of  the  lessee, 
be  made  upon  an  undertenant  or  other  stranger  to  the 
lessor  (yy).  If  tender  of  the  rent  is  made  to  him  who  is  to 
receive  it  upon  any  part  of  the  land,  at  any  time  on  the  last 
day  of  payment,  the  tender  will  save  the  condition  (y). 

Under  certain  circumstances  the  demand  of  the  rent  may 
be  dispensed  with,  the  Common  Law  Procedure  Act,  1852, 
providing  as  follows  : — 

"Where  "one  half-year's  rent  shall  be  in  arrear  (z),  and 
the  landlord,  to  whom  the  same  is  due,  hath  right  by  law 
to  re-enter  for  the  non-payment  thereof  (a),  such  landlord 
may,  without  any  formal  demand  or  re-entry,  serve  a  writ 
in  ejectment  for  the  recovery  of  the  demised  premises, 
which  service  shall  stand  in  the  place  of  a  demand  and 
'  re-entry ;  and  in  case  of  judgment  against  the  defendant 
for  non-appearance,  if  it  shall  be  made  to  appear  to  the 
Court  where  the  said  action  is  depending,  by  affidavit  (b),  or 
be  proved  upon  the  trial  in  case  the  defendant  appears,  that 


(r)  15  &  16  Vict.  c.  76,  s.  210  ;  infra.  See  Doe  v.  Wandlass,  1797, 
7  T.  R.  117. 

(s)  See  Doe  v.  Paul,  1829,  3  C.  &  P.  613 ;  Fabian  v.  Winston,  1590, 
Cro.  Eliz.  209  ;  Scot  v.  Scot,  1587,  Cro.  Eliz.  73. 

(t)  Co.  Litt.  202  a  ;  Doe  v.  Paul,  supra.  See  Acocks  v.  Phillips,  1860, 
5  H.  &  N.  183.  (tt)  See  Wood  and  drivers'  Case,  1573,  4  Leon.  179. 

(u)  Co.  Litt.  201  b.  (as)  Poph.  58. 

(y)  Co.  Litt.  202  a. 

(yy)  See  Doe  v.  Brydges,  1822,  2  D.  &  Ry.  29. 

(z)  There  is  not  a  half-year's  rent  in  arrear  if,  though  originally  the 
arrears  were  greater  than  this,  they  have  been  made  less  by  distraint  : 
Gotesworth  v.  Sjwkes,  1861,  10  C.  B."  N.  S.  103. 

(a)  The  time  prescribed  before  re-entry  must  have  elapsed  :  Doe  v. 
Roe,  1849,  7  C.  B.  134. 

(6)  See  Cross  v.  Jordan,  1852,  8  Ex.  149. 
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half-a-year's  rent  was  due  before  the  said  writ  was  served, 
and  (that  the  premises  were  locked  up  (c),  or)  that  no 
sufficient  distress  was  to  be  found  (d)  on  the  demised  premises, 
countervailing  the  arrears  then  due,  and  that  the  lessor 
had  power  to  re-enter,  in  such  case  the  lessor  shall  recover 
judgment  and  execution,  in  the  same  manner  as  if  the  rent 
in  arrear  had  been  legally  demanded,  and  a  re-entry 
made." 

The  above  enactment,  in  the  cases  to  which  it  applies,  Re-entry, 
dispenses  with  both  demand  and  re-entry.  The  question 
whether,  in  general,  re-entry  was  necessary  before  bringing 
ejectment  on  a  forfeiture  for  breach  of  covenant  was  avoided 
under  the  old  practice  by  the  circumstance  that  the  defen- 
dant, the  lessee,  by  entering  into  the  consent  rule,  confessed 
the  lessor's  entry.  Consequently  an  actual  re-entry  was  not 
necessary  (e).  Under  the  present  practice  the  supposed  re- 
entry does  not  take  place,  but  the  right  of  the  lessor  is  not 
thereby  affected,  and  he  can  still  bring  an  action  to  recover 
possession  without  previously  entering  on  the  land  (/) .  For 
the  purpose  of  taking  advantage  of  the  forfeiture,  bringing 
the  action  is  equivalent  to  actual  entry  (g).  The  commence- 
ment of  proceedings,  consequently,  is  a  final  election  by  the 
lessor  to  determine  the  term,  and,  even  though  no  judgment 
is  obtained,  he  cannot  afterwards  treat  the  tenancy  as 
subsisting,  so  as  to  sue  for  rent  due,  or  covenants  broken, 
subsequently  to  such  commencement  (/i).  A  re-letting  of 
the  premises  by  the  lessor  to  an  undertenant  of  the  lessee 
is  a  sufficient  re-entry  to  avoid  the  lease  (£)• 

Where    a   lease    to    a    company    contains    a   power   of  Entry  upon 
re-entry  upon  the  company  being  wound  up,  the  landlord's  wmdlllg-i:iP- 
right  to  re-enter  accrues  on  the  making  of  a  winding-up 
order,    and   is   not   deferred    until    the   conclusion  of   the 
winding-up  (k). 

(c)  Hammond  v.  Mather,  1862,  3  F.  &  F.  151.     See  Doe  v.  Dyson,  1827, 
M.  &  M.  77  ;  Doe  v.  Roe,  1847,  5  D.  &  L.  272. 

(d)  See  Doe  v.  Franks,  1847,  2  C.  &  K.  678. 

(e)  Goodright  v.  Gator,  1780,  2  Dougl.  477. 

(/)  Ware  v.  Booth,  1894,  10  T.  L.  R.  446.     The  question  was  left 
undecided  in  Ex  parte  Dyke,  1882,  22  C.  D.  410. 
(r/)  Grimwood  v.  Moss,  1872,  L.  E.  7  C.  P.  360,  per  Willes,  J.,  at  p.  364. 
(h)  Jones  v.  Garter,  1846,  15  M.  &  W.  718. 
U)  Baylis  v.  Le  Gros,  1858,  4  C.  B.  N.  S.  537. 
(k)  General  Share  Go.  v.  Wetley  Brick  Go.,  1882,  20  C.  D.  260. 
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(iii.)    Waiver  of  Forfeiture. 

A  forfeiture  is  waived  if  the  lessor  elects  not  to  take 
advantage  of  it,  and  shows  his  election  either  expressly,  by 
a  statement  to  that  effect  to  the  lessee,  or  impliedly,  by 
acknowledging  the  continuance  of  the  tenancy  (I).  And 
if  the  lessor,  after  a  cause  of  forfeiture  has  come  to  his 
knowledge,  does  anything  whereby  he  recognizes  the 
relation  of  landlord  and  tenant  as  still  subsisting,  he  is 
precluded  from  saying  that  he  did  not  do  the  act  with  the 
intention  of  waiving  the  forfeiture  (m).  Direct  notice  of 
the  cause  of  forfeiture  to  the  lessor  is  perhaps  not  necessary 
if  such  cause  is  equally  within  the  cognizance  of  himself 
and  the  lessee  («) ,  but  in  general  both  knowledge  on  the 
part  of  the  lessor  (o),  and  a  positive  act  affirming  the 
tenancy  (p),  are  necessary  to  constitute  a  waiver.  Mere 
acquiescence,  as  by  standing  by  and  seeing  the  lessee 
making  alterations  which  are  in  breach  of  covenant  (q),  is 
not  sufficient  (?•).  A  tenancy  is  affirmed,  and — assuming 
Acts  amount-  knowledge  on  the  part  of  the  lessor — the  forfeiture  is 
ing  to  waiver.  Waived,  under  the  following  circumstances  : — 
1.  Receipt  of  Acceptance  by  the  landlord  from  the  tenant  of  rent 
rent.  which   has  accrued  due  since  the  cause  of   forfeiture  (s). 

The  rule  applies  to  a  Crown  lease  (t),  and  to  receipt  of  rent 
from  an  undertenant  (u),  or  from  any  other  person,  in 
satisfaction  of  rent  (x).  Payment  into  the  lessor's  banking 
account  has  been  held  to  be  a  waiver,  where  such  payment 

{I)  Ward  v.  Day,  1864,  5  B.  &  S.  p.  362.  See  Ex  parte  Newett,  1881, 
16  C.  D.  522. 

(m)  Toleman  v.  Portbury,  1871,  L.  R,  6  Q.  B.  245,  p.  248.  And  see 
this  case  as  to  setting  up  two  inconsistent  "rounds  of  forfeiture. 

(n)  Harvey  v.  Oswald,  1597,  Cro.  Eliz.  553,  572. 

(o)  Pennant's  Case,  1596,  3  Rep.  64  a  ;  Roe  v.  Harrison,  1788,  2  T.  R. 
425.  {p)  Green's  Case,  1582,  Cro.  Eliz.  3. 

(q)  Perry  v.  Davis,  1858,  3  C.  B.  N.  S.  769. 

(r)  Per  Heath,  J.,  in  Doe  v.  Allen,  1810,  3  Taunt,  p.  81. 

(s)  Goodriyht  v.  Davids,  1778,  Cowp.  803  ;  Pennant's  Case,  1596, 
3  Rep.  64  b,  note  (b)  ;  Arnsby  v.  Woodward,  1827,  6  B.  &  C.  519  ;  Doe 
v.  Pees,  1838,  4  Bing.  N.  C.  384  ;  Doe  v.  Pritchard,  1833,  5  B.  &  Ad. 
765  ;  Miles  v.  Tobin,  1868,  17  L.  T.  432  ;  Pellatt  v.  Boosey,  1862,  31 
L.  J.  C.  P.  281.  See  Whitchcot  v.  Fox,  1617,  Cro.  Jac.  398.  As  to  the 
distinction  in  Pennant's  Case,  1596,  3  Rep.  64  b,  between  leases  which 
are  void  and  those  which  are  voidable  on  breach  of  condition,  see  1  Sm. 
L.  C.  10th  ed.  41  ;  supra,  p.  464. 

(f)  Bridges  v.  Longman,  1857,  24  Beav.  27. 

(u)  Price  v.  Worwood,  1859,  4  H.  &  N.  512. 

(x)  Pdlatt  v.  Boosey,  supra. 
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was  usual,  although  the  lessor  had  instructed  the  bank  not 
to  receive  it,  no  step  having  been  taken  to  inform  the 
lessee  or  to  return  the  rent  (y) .  And  the  acceptance  of 
subsequent  rent  bars  a  forfeiture  for  condition  broken,  as 
well  as  a  forfeiture  depending  upon  an  express  power  of 
re-entry  (z).  The  landlord  cannot  prevent  the  waiver  by 
accepting  the  rent  conditionally  and  without  prejudice  to 
his  right  to  insist  on  the  forfeiture  (a) . 

But  a  forfeiture  is  not  waived  by  the  acceptance  by  the 
landlord  of  rent  due  before  the  forfeiture  was  incurred  (6). 

An  absolute  and  unqualified  demand  of  rent  due  after 
the  forfeiture,  made  by  a  person  having  sufficient 
authority  (c). 

Bringing  an  action  for  rent  accruing  due  subsequently  3.  Action, 
to  the  forfeiture  (d),  or  taking  other  proceedings,  such  as  a 
claim  to  an  injunction  (e),  based  upon  the  continuance  of 
the  tenancy  (/).  Hence,  where  a  writ  claims  possession 
for  the  forfeiture  and  also  arrears  of  rent  accruing  due 
subsequently  to  the  forfeiture,  the  latter  claim  operates 
as  a  waiver  of  the  forfeiture  (//) ;  though  if  the  breach 
is  a  continuing  one — as  in  the  case  of  non-repair — the 
lessor  may  still  be  entitled  to  forfeit  in  respect  of  the 
breaches  subsequent  to  the  date  up  to  which  rent  has  been 
claimed  (1i). 

Distress  for  rent,  whether  due  before  or  after  the  cause  4.  Distress 
of  forfeiture  (i). 

The  Landlord  and  Tenant  Act,  1709,  ss.  6,  7  (A),  which 


(y)  Pierson  v.  Harvey,  1885,  1  T.  L.  R.  430. 
(z)  Marsh  v.  Curteys,  1598,  Cro.  Eliz.  528. 

(a)  Davenport  v.  Reg.,  1877,  3  App.  Cas.  115  ;  Croft  v.  Lumley,  1855, 
5  E.  &  B.  648,  see  6  H.  L.  C.  672,  p.  744  ;  Griffin  v.  TomMns,  1880, 
42  L.  T.  359  ;  Strong  v.  Stringer,  1889,  61  L.  T.  470. 

(b)  Green's  Case,  1582,  Cro.  Eliz.  3.  See  Price  v.  Worwood,  1859, 
4  H.  &  N.  512. 

(c)  Per  Parke,  B..  in  Doe  v.  Birch,  1836,  1  M.  &  W.  p.  408. 

(d)  Roe  v.  Minshall,  1760,  Bull.  N.  P.  96  ;  Dendy  v.  Nicholl,  1858, 
4  C.  B.  N.  S.  376. 

(e)  Evans  v.  Davis,  1878,  10  C.  D.  747. 

(/)  Pellatt  v.  Boosey,  1862,  31  L.  J.  C.  P.  281. 

(</)  Bevan  v.  Barnett,  1897,  13  T.  L.  P.  310. 

(h)  Penton  v.  Barnett,  1898,  1  Q.  B.  276.  See  ReSerle,  1898,  46  W.  R. 
p.  442. 

(i)  Pennant's  Case,  1596,  3  Rep.  64  b  ;  Doe  v.  Peck,  1830,  1  B.  &  Ad. 
428;  Doe  v.  Williams,  1835,  7  C.  &  P.  322  (as  to  waiver  of  disclaimer). 

{k)  8  Anne,  c.  14,  supra,  p.  250. 
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allows  distress  within  six  months  after  the  determination  of 
the  tenancy,  does  not  apply  where  the  tenancy  is  determined 
by  forfeiture  (I)  ;  and,  apart  from  the  statute,  a  distress  can 
only  he  made  during  the  existence  of  the  tenancy.  Hence 
the  distress  recognizes  the  tenancy  and  operates  as  a 
waiver,  unless  it  is  capable  of  some  other  explanation,  as 
where  it  is  levied  as  a  preliminary  to  showing  insufficiency 
of  distress  and  so  gaining  a  title  to  sue  in  ejectment  under 
sect.  210  of  the  Common  Law  Procedure  Act,  1852  (in). 
And  the  mere  continuing  in  possession  of  distress  taken 
before  the  forfeiture  is  not  a  waiver  (n). 

But  if  the  lessor  has  already  commenced  proceedings  in 
ejectment,  since  this  is  a  final  determination  to  insist  on 
the  forfeiture  (o),  neither  distress  (p)  nor  the  receipt  of 
rent  due  subsequently  to  the  forfeiture  (q)  operates  as  a 
waiver ;  though  such  receipt  of  rent  may  be  evidence  of 
a  new  tenancy  from  year  to  year  on  the  old  terms  (r). 

A  recital  of  the  existence  of  the  tenancy  in  an  instrument 
subsequent  to  the  forfeiture  (s) . 

An  agreement  by  the  landlord  to  grant  a  new  term  after 
the  expiration  by  effluxion  of  time  of  a  term  in  respect  of 
which  a  forfeiture  has  been  incurred  (t). 

Where  there  is  a  general  covenant  to  repair,  and  also  a 
covenant  to  repair  after  notice,  a  notice  to  repair  within  a 
specified  period,  as  three  months,  is  a  waiver  of  the  general 
covenant  (u),  and  there  is  no  forfeiture  till  the  period  has 
elapsed.  Consequently  there  is  no  waiver  of  the  forfeiture 
for  breach  of  the  special  covenant  by  receipt,  after  the  period 


(I)  Grimwood  v.  Moss,  1872,  L.  R.  7  C.  P.  p.  365  ;  KirJcland  v. 
Briancourt,  1890,  6  T.  L.  R.  441.  See  Ward  v.  Day,  1864,  5  B.  &  S. 
359. 

(m)  15  &  16  Vict.  c.  76  ;  Thomas  v.  Lulham,  1895,  2  Q.  B.  400  ; 
Brewer  v.  Eaton,  1783,  3  Dougl.    230  (on  the  previous  provisions  of 

4  Geo.  2,  c.  28). 

(n)  Doe  v.  Johnson,  1816,  1  Stark.  411. 
(o)  Supra,  p.  467. 

(p)  Grimwood  v.  Moss,  1872,  L.  R.  7  C.  P.  360. 
(q)  Doe  v.  Meux,  1824,  1  C.  &  P.  346. 
[r)  Evans  v.  Wyatt,  1880,  43  L.  T.  176. 
(s)  Green's  Case,  1582,  Cro.  Eliz.  3. 

(t)  Ward  v.  Day,  1864,  5  B.  &  S.  359.  See  Doe  v.  Curwood,  1835, 
1  Har.  &  W.  140. 

(«)  Doe  v.  Meux,  1825,  4  B.  &  C.  606.     See  also  Doe  v.  Lewis,  1836, 

5  A.  &  E.  277,  cited  supra,  p.  317. 
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of  the  notice,  of  rent  due  while  the  notice  was  running  (,r). 
But  where  the  notice  is  to  repair  "  forthwith  "  (//),  or  "  in 
accordance  with  the  covenants  of  the  lease  "  (z),  the  general 
covenant  is  not  waived,  and  the  lessor  can  enter  at  once 
for  non-repair. 

Where  the  breach  of  covenant  causing  a  forfeiture  is 
continuous  (a),  the  receipt  of  rent,  or  other  acknowledgment 
of  tenancy  by  the  landlord,  will  not  preclude  him  from 
taking  advantage  of  a  forfeiture  incurred  subsequently  to 
such  acknowledgment  (b). 

A  covenant  to  repair  admits  of  continuing  breach  (c),  and 
if  the  neglect  continues  from  day  to  day,  distress  is  no 
waiver  of  the  forfeiture  in  respect  of  the  subsequent 
breach  (d).  A  covenant  to  insure  is  a  continuing  covenant, 
and  a  waiver  extends  only  to  past  breaches  (e).  Where 
there  is  a  covenant  against  assigning  or  demising  the 
premises,  or  permitting  any  other  person  than  the  lessee 
to  occupy  them,  and  the  lessee  underlets,  it  has  been  held 
that  permitting  the  underlessee  to  remain  is  not  a  con- 
tinuing breach,  and  a  distress  with  knowledge  of  the  under- 
letting is  a  waiver  (/)  ;  but  it  seems  to  be  different  where 
the  covenant  is  against  using  the  premises  otherwise  than 
in  a  particular  way,  and  a  use  by  an  underlessee  in  any 
other  than  such  particular  way  may  be  a  continuing  breach 
on  the  part  of  the  lessee  (g).  The  lessor  cannot  insist  on 
forfeiture  for  a  continuing  breach  where  he  has  both 
received  rent  and  required  repairs  to  be  done  (/<). 

According  to  the  doctrine  of  Dumpor's  Case(i),  a  con-   Effect  of 
dition  was  not  apportionable,  and  a  waiver  of  a   breach,  ^rictedto 

0)  Cronin  v.  Rogers,  1884,  C.  &  E.  348.  breach  to 

(»/)  Roe  v.  Paine,  1810,  2  Camp.  520.  which  it 

(z)  Few  v.  Perkins,  1867,  L.  R,  2  Ex.  92.     See  Gove  v.  Smith,  1886,    JKJSS!  y 
2  T.  L.  E.  778. 

(a)  Supra,  pp.  314,  359. 

(6)  Doe  v.'  Woodbridge,  1829,  9  B.  &  C.  376  ;  Doex.  Jones,  1850,  5  Ex. 
498. 

(c)  Coward  v.  Gregory,  1866,  L.  E.  2  C.  P.  153.  See  Fryett  v.  Jeffreys, 
1796,  1  Esp.  393. 

(d)  Doe  v.  Dumford,  1832,  2  Cr.  &  J.  667. 

(e)  Doe  v.  Gladwin,  1845,  6  Q.  B.  953. 

(/)   Walrond  v.  Hawkins,  1875,  L.  E.  10  C.  P.  342. 
(g)  See  judgment  of  Bramwell,  L.J.,  in  Lawrie  v.  Lees,  1880,  14  C.  D. 
249.     Cf.  7  App.  Cas.  p.  30. 

{h)  Griffin  v.  Tomkins,  1880,  42  L.  T.  359. 

(i)  1603,  4  Rep.  119  ;  1  Sin.  L.  C.  10th  ed.  p.  31. 
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like  a  licence  to  do  an  act  otherwise  prohibited,  dispensed 
with  the  condition  altogether,  and  not  merely  in  respect  of 
the  particular  breach ;  but  this  effect  of  waiver  has  been 
removed  by  the  Law  of  Property  Amendment  Act,  1859  : — 
Where  any  actual  waiver  of  the  benefit  of  any  covenant 
or  condition  in  any  lease  on  the  part  of  any  lessor,  or  his 
heirs,  executors,  administrators  or  assigns,  shall  be  proved 
to  have  taken  place  after  the  passing  of  this  Act,  in  any  one 
particular  instance,  such  actual  waiver  shall  not  be  deemed 
to  extend  to  any  instance,  or  any  breach  of  covenant  or 
condition,  other  than  that  to  which  such  waiver  shall 
specially  relate,  or  to  be  a  general  waiver  of  the  benefit  of 
any  such  covenant  or  condition,  unless  an  intention  to  that 
effect  shall  appear. 

(iv.)  Relief  against  Forfeiture. 

Eelief  against  forfeiture  can  be  granted  under  sect.  14 
of  the  Conveyancing  Act,  1881,  except  in  the  case  of  non- 
payment of  rent,  and  in  the  other  cases  specially  excluded 
from  the  operation  of  the  section.  Relief  against  forfeiture 
for  non-payment  of  rent  is  provided  for  by  statutes  already 
in  force  in  1881.  Relief  in  the  other  excepted  cases  can 
only  be  given  under  the  special  circumstances  recognized 
as  justifying  the  intervention  of  equity.  The  right  to  relief 
is  a  cliose  in  action  which,  in  the  event  of  the  bankruptcy 
of  the  lessee,  vests  in  his  trustee,  and  the  trustee  is  entitled 
to  sell  such  right  and  assign  it  to  the  purchaser  (h) . 


(a)    RELIEF    UNDER    THE    CONVEYANCING    ACTS. 

Conveyancing  A  right  of  re-entry  or  forfeiture  under  any  proviso  or 
f'u.subi.m.  stipulation  in  a  lease  (m),  for  a  breach  of  any  covenant  or 
No  forfeiture  condition  in  the  lease,  shall  not  be  enforceable  by  action 
till  after  or  otherwise,   unless  and  until   the  lessor   serves  on   the 

repair  breach,  lessee  a  notice  specifying  the  particular  breach  complained 
of,  and,  if  the  breach  is  capable  of  remedy,  requiring  the 

(k)  Howard  v.  Fanshawe,  1895,  2  On.  581,  589.     (I)  44  &  45  Vict.  c.41. 

(m)  Lease  includes  an  original  or  derivative  underlease,  and  the  terms 
"  lessee  "  and  "  lessor"  have  corresponding  meanings  :  sub-sect.  (3).  As  to 
"  assigns,"  see  Matthews  v.  Usher,  1899,  68  L.  J.  Q.  B.  988.  Relief  can 
be  given  to  an  underlessee  of  part  of  the  premises  in  respect  of  a  breach 
of  a  covenant  contained  in  the  headlease  under  the  Conv.  Act,  1892, 
s.  4,  which  remedies  the  defect  revealed  by  Burt  v.  Gray,  1891, 2  Q.  B.  98. 
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lessee  to  remedy  the  breach  (it),  and,  in  any  case,  requiring 
the  lessee  to  make  compensation  in  money  for  the  breach, 
and  the  lessee  fails  within  a  reasonable  (nit)  time  thereafter  to 
remedy  the  breach,  if  it  is  capable  of  remedy,  and  to  make 
reasonable  compensation  in  money,  to  the  satisfaction  of 
the  lessor,  for  the  breach. 

Where  a  lessor  is  proceeding,  by  action  or  otherwise,  to  Sub-sect.  (2). 
enforce  such  a  right  of  re-entry  or  forfeiture,  the  lessee  Eelief  against 
may,  in  the  lessor's  action,  if  any,  or  in  any  action  brought 
by  himself,  apply  (o)  to  the  Court  for  relief ;  and  the  Court 
may  grant  or  refuse  relief,  as  the  Court,  having  regard  to 
the  proceedings  and  conduct  of  the  parties  under  the 
foregoing  provisions  of  this  section,  and  to  all  the  other 
circumstances,  thinks  fit ;  and  in  case  of  relief  may  grant 
it  on  such  terms  (oo),  if  any,  as  to  costs,  expenses,  damages, 
compensation,  penalty,  or  otherwise,  including  the  grant- 
ing of  an  injunction  to  restrain  any  like  breach  in  the 
future,  as  the  Court,  in  the  circumstances  of  each  case, 
thinks  fit. 

Sect.  14  applies  to  leases  made  either  before  or  after  the  Sub-sect,  (9). 
commencement  of  the  Act,  and  has  effect  notwithstanding 
any  stipulation  to  the  contrary. 

It  was  held  by  Kay,  J.,  that,  even  though  notice  had 
not  been  served  under  sub-sect.  (1),  sub-sect.  (2)  left  it  dis- 
cretionary with  the  Court  to  refuse  relief  ( p)  ;  but  the 
correct  view  appears  to  be  that  the  serving  of  the  notice  is 
a  necessary  preliminary  to  insisting  on  the  forfeiture  (q). 
It  is  not  necessary  that  the  notice  should  require  payment 
of  compensation  in  money  (r).  It  is  sufficient  if  it  is 
addressed  to   the  lessee  by  that  designation  without  his 

(n)  A  notice  requiring  the  lessee  to  repair  "  within  one  month  or  a 
reasonable  time  thereafter,"  when  the  lease  allows  three  months  is  <>-ood 
within  this  provision  :  Re  Serle,  1898,  1  Ch.  652. 

(nn)  See  Horsey  Estate,  Lim.  v.  Steiger,  1899,  2  Q.  B.  79. 

(o)  As  to  mode  of  applying,  see  Highgate  School  v.  Sewell,  1893,  2  0.B 
254  ;  Ruttledge  v.  Whelan,  1882,  10  L.  R.  lr.  263. 

_  (oo)  As  to  compelling  a  tenant  who  has  executed  the  repairs  to  come 
m  and  have  the  terms  of  relief  settled,  see  West  v.  Rogers,  1 888,  4  T  L  R 
229-  (p)  Scott  v.  Brown  &  Go.,  1885,  51  L.  T.'  746.' 

(u)  Greenfield  v. Hanson,  1886,  2  T.  L.  R.  876.  See  Jacqiu  s  v.  Harrison 
1884,  12  Q.  E.  D.  p.  167. 

(r)  Lock  v.  Pearce,  1893,  2  Ch.  271  ;  disapproving  N.  London  Freehold 
Land  Co.  v.  Jacques,  1884,  49  L.  T.  659,  which  had  been  followed  in 
Greenfield  v.  Hanson,  1886,  2  T.  L.  R.  876. 
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tion. 


name  (s),  and,  if  the  lease  has  been  assigned,  a  notice 
addressed  to  the  original  lessee  and  "  all  others  whom  it 
may  concern,"  and  served  on  the  person  in  occupation, 
is  sufficiently  addressed  to,  and  validly  served  on,  the 
assignee  (t) .  The  notice  must  be  such  as  will  enable  the 
tenant  to  understand  with  reasonable  certainty  what  it  is 
which  he  is  required  to  do.  It  must  be  so  distinct  as  to 
direct  his  attention  to  the  particular  things  of  which  the 
landlord  complains,  so  that  the  tenant  may  have  an 
opportunity  of  remedying  them  before  an  action  is  brought 
to  enforce  the  forfeiture  (u) .  A  notice  by  the  lessor  to  the 
lessee,  "You  have  broken  the  covenants  for  repairing  the 
inside  and  outside  of  the  houses,"  specifying  the  premises, 
but  not  giving  any  details  of  the  want  of  repair,  is 
insufficient  (u). 

A  lessee  who  desires  to  obtain  relief  must  apply  before 
the  lessor  has  actually  re-entered  (.r),  and,  if  no  action  is 
pending  by  the  lessor,  he  must  commence  proceedings  by 
writ.  He  cannot  apply  by  originating  summons  (?/).  But 
relief  can  be  granted  in  appropriate  proceedings  although 
not  claimed  by  the  pleadings  (z),  and  relief  has  been  granted 
against  breach  of  a  covenant  to  repair,  although  the 
premises  were  in  a  very  dilapidated  condition  {z).  It  was 
held,  shortly  after  the  passing  of  the  Act,  that  it  applied  to 
proceedings  pending  at  the  passing  of  the  Act  in  respect  of 
breaches  previously  committed  (a). 

The  lessee  will  be  required  to  make  compensation  only 
where  there  is  some  damage  to  be  made  good,  and   the 

(s)  Conv.  Act,  1881,  s.  67.  (t)  Cronin  v.  Rogers,  1884,  C.  &  E.  348. 

(«)  Fletcher  v.  Nokes,  1897,  1  Ch.  271  ;  Matthews  v.  Usher,  1899,  68 
L.  J.  Q.  B.  988.     See  Re  Serle,  1898,  1  Ch.  652.      The  notice  may  be  as 
follows  : — 
To  Mr.  C.  D 

I  hereby  give  you  notice  that  you  have  broken  the  covenant  contained 

in  your  lease  dated  the day  of ,  18 — ,  of  [describe  premises']  for 

painting  the  outside  of  the  said  premises  at  the  end  of  the  third  year  of 
your  tenancy,  and  I  require  you  to  paint  the  outside  of  the  said  premises 

in  accordance  with  the  said  covenant  and  to  pay  me  £ by  way  of 

compensation  for  the  said  breach. 

Dated  the day  of ,  18—.  E.  F. 

But  usually  the  details  will  be  numerous,  and  there  will  be  a  schedule 
of  dilapidations. 

(as)  Rogers  v.  Rice,  1892,  2  Ch.  170. 

(?/)  Lock  v.  Pearce,  1893,  2  Ch.  271. 

(z)  Mitchison  v.  Thomson,  1883,  C.  &  E.  72. 

(a)  Quitter  v.  Mapleson,  1882,  9  Q.  B.  D.  672. 
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compensation  is  measured  by  the  same  rule  as  damages  in 
an  action  for  the  breach  of  covenant  (/>).  It  was  held  that 
the  demand  for  compensation  in  the  notice  before  forfeiture 
could  not  include  the  cost  incurred  by  the  lessor  in  con- 
sulting and  employing  a  solicitor  and  surveyor  in  respect 
of  the  preparation  of  the  notice  under  sub-sect.  (1)  (b)  ;  but 
such  expenses  are  now  recoverable  under  the  Conveyancing 
Act,  1892(c),  though  not  by  the  lessor  against  an  under- 
lessee^),  or  against  a  lessee  who  complies  with  a  notice 
under  sect.  14  (1),  and  so  saves  the  forfeiture  (d). 

In  sect.  14  of  the  Conveyancing  Act,  1881,  as  amended  Conveyancing 
by  the   Act  of   1892,   and  in  the  Act  of    1892,   "lease"  tt.  1892' 
includes  an  agreement  for   a  lease  where  the  lessee  has  Agreements 
become  entitled  to  have  his  lease  granted  (e) ;  and  "  under-  for  leases- 
lease"  includes  an  agreement  for  an  underlease  where  the 
underlessee  has  become   entitled     to  have  his    underlease 
granted.     But  a  lessee  who  has  entered  under  an  agree- 
ment for  a  lease,  and  has  committed  breaches  of  covenants 
contained  in  the  agreement  which  were  to  be  inserted  in 
the  lease,  is  not  entitled  to  have  his  lease  granted — that  is, 
to   specific   performance   of   the    agreement — and    cannot 
obtain  relief  under  sect.  14  (/). 

Sect.    14  does   not  extend    to   a   covenant   or   condition  Conveyancing 

against    the    assigning,    underletting,    parting    with    the  ^u,1881' 

possession,   or  disposing  of   the  land   leased  (g)  ;    or  to  a  sul>s-  (6)- 

condition  for  forfeiture  on  the  bankruptcy  of  the  lessee  (h),   Casesex- 

j.n       i    i  •         ■  ,.  P   .,      ,  ,     .  eluded  from 

or  on  the  taking  m  execution  of  the  lessee  s  interest ;  or  to  relief. 

certain  covenants  in  mining  leases.     But  by  sect.  2  (2)  of 

the  Conveyancing  Act,  1892,  the  exclusion  of  forfeiture  on 

(b)  Skinners'  Co.  v.  Knight,  1891,  2  Q.  B.  542.  But  the  restriction 
does  not  apply  where  the  Court  is  settling  terms  of  relief  under  sub- 
sect.  (2),  and  payment  may  be  required  of  the  lessor's  costs  as  between 
solicitor  and  client,  as  well  as  the  cost  of  survey  and  schedules  of 
dilapidations  :  Bridge  v.  Quick,  1892,  61  L.  J.  Q.  B.  .375  ;  Bond  v.  Freke 
W.  N.  1884,  p.  47.  (c)  55  &  56  Vict.  c.  13. 

(d)  Nind  v.  Nineteenth  Century  Building  Society,  1894,  2  Q.  B.  226. 

(e)  See  Swain  v.  Ayres,  1888,  21  Q.  B.  D.  289  ;  Strong  v.  Stringer, 
1889,  61  L.  T.  470.      (/)  Coatsworth  v.  Johnson,  1886,  55  L.  J.  Q.  B.  220. 

(g)  But  there  is  no  such  restriction  in  sect.  4  of  the  Act  of  1892,  and 
an  underlessee  can  be  relieved  under  that  section  against  forfeiture  of  the 
original  lease  for  breach  of  a  covenant  against  assigning  or  underletting  ; 
but  the  jurisdiction  appears  to  be  exercised  so  sparingly  as  to  be  almost 
valueless.  See  Imray  v.  Oakshette,  1897,  2  Q.  B.  218.  And  as  to  forfeiture 
in  bankruptcy,  Highgate  School  v.  Sewell,  1894,  2  Q.  B.  906. 

(/!■)  See  Ex  parte  Gould,  1884,  13  Q.  B.  D.  454. 
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bankruptcy  or  execution  is  modified  in  favour  of  creditors, 
and  on  their  behalf  relief  can  be  obtained  within  a  year. 
This  modification  does  not  apply,  however,  to  leases  of 
(a)  agricultural  or  pastoral  land ;  (b)  mines  or  minerals ; 
(c)  public-houses ;  (d)  furnished  houses ;  or  (e)  any  pro- 
perty with  respect  to  which  the  personal  qualifications  of 
the  tenant  are  of  importance  for  the  preservation  of  the 
property,  or  on  the  ground  of  neighbourhood  to  the  lessor 
or  his  tenants. 

(b)    RELIEF    IN    RESPECT    OF    NON-PAYMENT    OF    RENT. 

Sect.  14  of  the  Conveyancing  Act,  1881,  does  not  affect 
the  law  relating  to  re-entry  or  forfeiture  or  relief  in  case  of 
non-payment  of  rent  (?)•  In  such  cases  equity  formerly 
granted  relief  on  payment  of  the  rent  with  full  costs  (k),  but 
it  is  now  provided  by  statute  that  this  can  only  be  done 
within  six  months  after  execution  executed  (I),  and  the 
mode  of  granting  relief  is  regulated  by  statute,  and  a 
similar  jurisdiction  was  conferred  upon  the  Courts  of 
common  law(/«).  The  jurisdiction  is  now  exercisable  by 
the  High  Court  (n).  Belief  is  granted  only  upon  payment 
to  the  landlord  or  into  court  of  the  rent  and  costs  (o). 

(c)    RELIEF    IN    OTHER    CASES. 

For  breaches  of  covenants  other  than  for  payment  of  a 
sum  of  money,  Courts  of  equity  gave  relief  only  upon  the 
grounds  of  fraud,  accident,  surprise  or  mistake  (p).     In  the 

(i)  Sub-sect.  8. 

(/.)  See  cases  referred  to  in  Howard  v.  Fanshawe,  1895,  2  Ch.  pp.  586, 
587.  But  relief  ought  not  to  be  granted  unless  the  landlord  and  other 
parties  interested  can  be  put  in  the  same  position  as  before  :  Stanhope 
v.  Haworth,  1886,  3  T.  L.  K.  34. 

{I)  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  s.  210. 
See  Bowser  v.  Colby,  1841,  1  Hare,  p.  125,  on  the  earlier  provision  to  the 
same  effect  in  4  Geo.  2,  c.  28.  Relief  can  also  be  granted  where  the 
lessor  has  resumed  possession  without  the  assistance  of  the  Court ;  but 
in  such  a  case  it  seems  that  the  lessee  would  be  limited,  on  the  analogy 
of  the  statute,  to  six  months  from  the  re-entry  :  Howard  v.  Fanshaice, 
1895,  2  Ch.  581,  589.  (m)  23  &  24  Vict.  c.  126,  s.  1. 

(n)  See  Wilson  v.  Bolton,  1893,  10  T.  L.  E,  17.  As  to  relief  to  an 
underlessee,  see  Doe  v.  Byron,  1845,  1  C.  B.  623  ;  and  as  to  relief  in  favour 
of  a  mortgagee  by  subdetnise,  see  Newbolt  v.  Bingham,  1895,  72  L.  T. 
852  ;   Rare  v.  Elms,  1893,  1  Q.  B.  604. 

(o)  See  C.  L.  P.  A.  1852,  s.  211.  As  to  costs,  see  Croft  v.  London  and 
County  Banking  Co.,  1885,  14  Q.  B.  D.  347. 

[p)  Gregory  v.  Wilson,  9  Hare,  p.  689  ;  Hill  v.  Barclay,  1811,  18  Ves. 
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absence  of  such  special  circumstances  there  was,  for 
instance,  no  jurisdiction  to  grant  relief  in  respect  of  a 
breach  of  a  covenant  not  to  assign  or  underlet  without 
consent  (q),  not  to  permit  a  way  over  the  land(/-),  or  of  a 
covenant  to  repair  (s).  And  the  jurisdiction  is  now 
similarly  limited  in  cases  not  falling  within  sect.  14  of 
the  Conveyancing  Act,  1881.  Where  a  breach  of  a  covenant 
against  underletting  was  due  to  the  lessee's  solicitor 
forgetting  that  the  consent  of  the  lessor  was  required,  the 
Court  refused  to  grant  relief  (t).  Either  this  was  not  a 
"mistake"  within  the  meaning  of  the  rule  (u),  or  at  any 
rate,  since  it  was  due  to  negligence  for  which  the  lessee  was 
responsible,  the  case  was  not  one  in  which  a  Court  of 
equity  would  interpose  to  grant  relief  (x) . 

p.  62  ;  Bamford  v.  Greasy,  1862,  3  Giff.  675  ;  Bargent  v.  Thompson,  1863, 
4  Gift'.  473.  See  judgment  of  Kay,  L.J.,  in  Barroiv  v.  Isaacs,  1891, 
1  Q.  B.  417,  p.  425.  The  statutory  jurisdiction  to  grant  relief  in  respect 
of  non-insurance  (22  &  23  A7ict.  c.  35,  ss.  4—6  ;  23  &  24  Vict.  c.  126, 
s.  2)  is  replaced  by  the  provisions  of  sect.  14  of  the  C.  A.  1881. 

(</)  Hill  v.  Barclay,  1811,  18  Ves.  56,  at  p.  63. 

(r)  Descarlett  v.  Dennett,  1722,  9  Mod.  22. 

(s)  Hill  v.  Barclay,  supra;  Gregory  v.  Wilson,  1852,  9  Hare,  683  ; 
Bracebridge  v.  Buckley,  1816,  2  Price,  200. 

(t)  Barrow  v.  Isaacs,  1891,  1  Q.  B.  417.  See  Eastern  Telegraph  Co.  v. 
Bent,  1899,  1  Q.  B.  835. 

(u)  Per  Lord  Esher,  M.R.,  in  Barroiv  v.  Isaacs,  ubi  supra,  p.  422. 

(as)  Per  Lopes  and  Kay,  L.JJ.,  pp.  422,  426. 
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SECT.  I.— FIXTURES. 

A  chattel  which  is  annexed  to  the  freehold  by  the  tenant 
in  such  manner  and  under  such  circumstances  as  to  become 
a  part  of  the  freehold  is  a  fixture.  Ordinarily  the  property 
in  fixtures  passes  to  the  landlord,  in  accordance  with  the 
maxim,  Quicquid  plantatur  solo,  solo  cedit  (a) ;  but  the 
tenant  may  be  entitled,  either  under  the  general  law  or 
under  the  terms  of  his  agreement,  to  sever  the  fixture  and 
to  regain  his  property  in  it  (a) .  Hence  it  is  necessary  to 
ascertain  (1)  what  articles  are  fixtures ;  (2)  when  a  tenant 
is  entitled  to  remove  fixtures  in  the  absence  of  express 
agreement ;  (3)  when  a  tenant  is  entitled  to  remove  them 
under  the  terms  of  his  agreement. 


Tests  whether 
article  a 
fixture. 


(1)  What  Articles  are  Fixtures. 

The  question  whether  a  chattel  is  so  fixed  as  to  become 
parcel  of  the  freehold  is  a  question  of  fact  depending  on  the 
circumstances  of  each  case,  and  principally  on  two  con- 
siderations : — First,  the  mode  of  annexation  to  the  soil  or 
to  the  fabric  of  the  building,  and  the  extent  to  which  it  is 
united  to  them  ;  whether  it  can  be  easily  removed,  integre. 
salve,  et  commode,  or  not,  without  injury  to  itself  or  the 
fabric  of  the  building :  and  secondly,  the  object  and 
purpose  of  the  annexation  ;  whether  it  was  for  the  permanent 
and  substantial  improvement  of  the  dwelling  or  of  the 
inheritance,  or  merely  for  a  temporary  purpose,  or  the 
more  complete  enjoyment  and  use  of  it  as  a  chattel  (6). 

It  has  been  said  that  a  fixture  is  anything  annexed  to  the  l.  Mode  of 
freehold — that  is,  fastened  to  or  connected  with  it,  not  in  mere  aimexa  10n 
juxtaposition  to  the  soil(c).     In  general,  articles  standing 
merely  by  their  own   weight    upon  the  ground,  or  upon 
foundations    prepared  for    them,  are  not   fixtures.     Thus 

(a)  Bain  v.  Brand,  1876, 1  App.  Cas.  762,  judgment  of  Lord  Chelmsford, 
p.  772.  See  Gibson  v.  Hammersmith  Ry.  Co.,  1862,  2  Dr.  &  Sm.  p.  608. 
As  to  the  limitations  upon  this  maxim,  see  Wake  v.  Hall,  1883,  8  App. 
Cas.  195. 

(b)  Per  Parke.  B.,  in  Hdlawell  v.  Eastwood,  1851, 6  Ex.  295  ;  approved 
in  Holland  v.  Hodgson,  1872,  L.  E.  7  C.  P.  328,  though  the  correctness 
of  the  decision  in  Hdlawell  v.  Eastwood  on  the  facts  was  doubted. 

(c)  Per  Lord  Chelmsford  in  Bain  v.  Brand,  1876,  1  App.  Cas.  p.  772  ; 
and  see  the  definition  of  a  fixture  in  Amos  and  Ferrard  on  Fixtures, 
3rd  ed.  p.  2,  quoted  in  Turner  v.  Cameron,  1870,  L.  R.  5  Q.  B.  p.  311. 
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Instances  of 
non-fixtures. 


Instances  of 
fixture-  \ 


the  following  articles  or  erections  have  been  held  not  to  be 
fixtures :  a  barn  placed  upon  pattens  and  blocks  of  timber 
lying  upon  the  ground  (d),  or  upon  a  foundation  of  brick 
and  stone  (e) ;  a  wooden  windmill  resting  upon  a  brick 
foundation  (/)  ;  vats  supported  by  and  rested  on  brickwork 
and  timber,  but  not  fixed  in  the  ground  (//) ;  tanks,  mash- 
tuns,  &c,  in  a  distillery,  heavy  and  unattached,  except  by 
communicating  pipes,  to  the  walls  or  to  the  piers  on  which 
they  stand  (It)  ;  cisterns  standing  by  their  own  weight  (i)  ; 
metal  plates  laid  on  the  ground  for  flooring  (k)  ;  weighing- 
machines  placed  in  holes  dug  in  the  ground  and  lined  with 
brickwork  so  that  the  weighing-plate  is  on  a  level  with  the 
surface  of  the  ground  (I)  ;  tram  lines  fastened  to  sleepers 
laid  upon  the  ground,  notwithstanding  that  they  have  sunk 
into  the  ground  owing  to  the  pressure  of  the  traffic  (m), 
provided  the  soil  has  not  been  specially  prepared  to  receive 
them  (n). 

On  the  other  hand,  the  cases  in  which  the  annexation  has 
been  held  sufficient  to  constitute  the  article  a  fixture  are 
numerous.  The  matter  admits  of  little  doubt  where  the 
chattel  cannot  be  removed  without  great  damage  to  the 
land  (o), but  an  article  easily  removable  may  nevertheless 
be  a  fixture.  The  following  articles  have  been  held  to  be 
fixtures  :  stills  set  in  brickwork  and  let  into  the  ground  (p)  ; 
a  steam-hammer  screwed  to  stone  fastened  with  mortar  to 
a  foundation  in  the  ground  (A),  and  a  boiler  and  furnace 
fixed  in  brickwork  (k) ;  a  gas-engine  fastened  by  bolts  and 
screws  to   a  bed   of    concrete  (r)  ;    a  portable   engine  and 


Londonthorpe,  1795, 


(d)  Culling  v.  Tuffnal,  1694,  Bull.  N.  P.  34.  See  Wiltsheary.  Cottrell 
1853,  1  E.  &  B.  674. 

(e)  Wansbrough  v.  Maton,  1836,  4  A.  &  E.  884. 
(/)  R.   v.  Otley,  1830,  1  B.  &  Ad.   161  ;  B.  < 

6  T.  R  377. 

(cr)  Horn  v.  Baker,  1808,  9  East,  215. 

(h)  Chidley  v.  West  Ham,  1874,  32  L.  T.  486. 

(i)  Mather  v.  Eraser,  1856,  2  K.  &  J.  536,  559. 

(k)  Metrop.  Counties  Society  v.  Brown,  1859,  26  Beav.  454,  461. 

(/)  Ex  parte  Astbury,  1869,  4  Ch.  630. 

(m)  D.  of  Beaufort  v.  Bates,  1862,  3  D.  F.  &  J.  381.  See  Wood  v. 
Hewett,  1846,  8  Q.  B.  p.  919  ;  Huntley  v.  Russell,  1849,  13  Q.  B.  p.  577, 
note  (a).  (n)  See  Turner  v.  Cameron,  1870,  L.  R  5  Q.  B.  306. 

(o)   Wale  v.  Hall,  1883,  8  A.  C.  195,  204. 

(p)  Horn  v.  Baker,  1808.  9  East,  215,  222. 

(r)  Hobson  v.  Gorringe,  1897,  1  Ch.  182. 
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boiler  bolted  to  a  wooden  framework,  the  framework  being 
embedded  in  mortar  laid  upon  a  brick  foundation  (s) ; 
steam-engine,  hay-cutter,  and  malt-mill  fastened  with  screws 
and  nuts  (f)  ;  an  engine  screwed  down  to  thick  planks 
which  lie  upon  the  ground,  and  a  boiler  fixed  in  brick- 
work (u)  ;  straightening-plates  embedded  in  the  floor  of  a 
mill  (r)  ;  a  railway  nailed  to  sleepers  laid  in  ballast  (//)  ;  a 
steam-crane  screwed  on  to  large  stones  cramped  together 
and  laid  on  a  prepared  bed  of  mortar,  the  crane  being  kept 
in  position  by  guys  (z)  ;  looms  in  a  cotton-mill  fastened  by 
nails  through  the  loom  feet  to  wooden  plugs  in  the  floor  (a), 
or  to  beams  built  into  the  floor  (b) ;  machinery  annexed  to 
the  floor,  ceilings,  or  sides  of  a  building  in  a  "  quasi- 
permanent  manner  "  by  means  of  bolts  and  screws  (c) ; 
steam-engines  and  boilers  and  mill-gear  fastened  in  a  mill 
and  not  standing  merely  by  their  own  weight  (d) ;  the  sign- 
board of  an  inn,  which  on  account  of  its  special  value  has 
been  removed  to  the  inside  of  the  inn  and  affixed  to  the 
wall  of  the  hall  (e)  ;  a  greenhouse  the  framework  of  which 
is  laid  upon  walls  built  for  the  purpose  and  which  is 
fastened  to  them  with  mortar  (/).  It  has  been  questioned, 
perhaps  unnecessarily,  whether  a  building  becomes  a  fixture 
till  it  is  completed  ;  but  at  any  rate,  if  the  landlord  supplies 
the  materials,  these  cannot  be  taken  away  by  the  tenant  (g). 

But   the   test   of   physical  annexation  is  not  sufficient.  2.  The  object 
When  an  article  is  no  further  attached  to  the  land  than  by 
its  own  weight,  it  is  in  general  considered  to  be  a  mere 
chattel;  but  even  in  such  a  case  the  article  will  become 

(s)  Cross  v.  Barnes,  1877,  46  L.  J.  Q.  B.  479. 

(t)   Walmsley  v.  Milne,  1859,  7  C.  B.  N.  S.  115. 

(n)  Climie  v.  Wood,  1869,  L.  K.  3  Ex.  257  ;  L.  R.  4  Ex.  328. 

(.c)  Ex  parte  Astbury,  1869,  4  Ch.  630. 

(?/)  Turner  v.  Cameron,  1870,  L.  R.  5  Q.  B.  306  ;  Ex  parte  Moore  & 
Robinson's  Banking  Co.,  1880,  14  C.  D.  379,  386. 

(z)  Ex  parte  Moore  <£•  Robinson's  Banking  Co.,  supra.  See  Davis  v. 
Jones,  1818,  2  B.  &  A.  165,  where  jibs  fixed  in  a  warehouse  and  easily 
removable  were  held  to  be  chattels. 

(a)  Boi/d  v.  Shorrock,  1867,  5  Eq.  72. 

(6)  Holland  v.  Hodgson,  1872,  L.  R.  7  C.  P.  328. 

(c)  Longbottom  v.  Berry,  1869,  L.  R.  5  Q.  B.  123. 

{d)  Mather  v.  Fraser,  1856,  2  K.  &  J.  536.  Cf.  Lincolnshire  Finance 
Co.  v.  Farrant,  1886,  2  T.  L.  R.  248. 

(c)  Ex  parte  Willoughby  D'Eresby,  1881,  44  L.  T.  781. 

( /')  West  v.  Blakeu-ay,  1841,  2  M.  &  Gr.  p.  729  ;  Jenkins  v.  Gething, 
1862,  2  J.  &  H.  520.  (;/)  Smith  v.  Bender,  1857,  27  L.  J.  Ex.  83. 
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part  of  the  land  if  such  appears  to  be  the  intention  (/?). 
Thus  a  \vall  built  with  blocks  of  stone  without  mortar  is 
a  fixture,  though  the  stones  stacked  in  the  same  shape  in  a 
builder's  yard  would  be  chattels.  The  question  is  not 
whether  the  thing  itself  is  easily  removable,  but  whether 
it  is  essentially  a  part  of  the  building  itself  from  which  it  is 
proposed  to  remove  it,  as  in  the  case  of  the  grindstone  of 
a  flour-mill  (/').  So,  statues  and  vases  and  stone  garden 
seats,  though  resting  by  their  own  weight,  are  fixtures  if 
they  are  part  of  the  architectural  design  of  the  premises. 
Perhaps  the  true  rule  is,  that  articles  not  otherwise  attached 
to  the  land  than  by  their  own  weight  are  not  to  be  con- 
sidered as  part  of  the  land,  unless  the  circumstances  are 
such  as  to  show  that  they  were  intended  to  be  part  of  the 
land,  the  onus  of  showing  that  they  were  so  intended  lying 
on  those  who  assert  that  they  have  ceased  to  be  chattels  ; 
and  that,  on  the  contrary,  an  article  which  is  affixed  to  the 
land  even  slightly  is  to  be  considered  as  part  of  the  land, 
unless  the  circumstances  are  such  as  to  show  that  it  was 
intended  all  along  to  continue  a  chattel,  the  onus  lying  on 
those  who  contend  that  it  is  a  chattel  (k). 
Whether  for  ^nc^    even  though   the   physical    annexation    might   be 

a  temporary      sufficient  to  constitute  a  fixture,  it  is  further  necessary  to 
purposed  determine  whether  the  article  has  been  affixed  for  a  tem- 

porary or  permanent  purpose.  Things  which  are  affixed  to 
a  building  for  its  permanent  improvement,  such  as  doors 
and  windows,  are  fixtures  (/)  ;  and  so  are  pictures  in  panels 
and  tapestry  (m),  and  machinery  erected  for  the  better 
enjoyment  of  land  (n).  On  the  other  hand,  articles  annexed 
to  the  building  for  a  temporary  purpose  or  the  more  com- 
plete use  of  them  as  chattels  are  not  fixtures.     An  instance 

(h)  Holland  v.  Hodgson,  1872,  L.  R.  7  C.  P.  p.  335.  But  the  intention 
can  only  be  proved  from  the  decree  and  object  of  the  annexation  :  S.  G.  ; 
unless,  indeed,  there  is  also  evidence  of  an  agreement  as  to  the  articles, 
see  Wood  v.  Heiuett,  1846,  8  Q.  B.  p.  919,  and  Mantv.  Collins,  there  cited. 

(i)  D'Eyncourt  v.  Gregory,  1866,  3  Eq.  382,  at  p.  396.  The  case  of  a 
natural  history  collection  was  discussed  in  Viscount  Hill  v.  Bullock,  1897, 
2  Ch.  482,  and  it  was  held  that  the  collection  was  not  a  fixture  so  as  to 
pass,  with  the  house,  to  the  devisee.        (k)  Holland  v.  Hodgson,  ubi  sup. 

(I)  Co.  Litt.  53  a ;  Herlakenden' s  Case,  1589,  4  Rep.  64  a ;  Climie 
v.  Wood,  1869,  L.  R.  4  Ex.  328. 

(m)  D'Eyncourt  v.  Gregory,  1866,  3  Eq.  382. 

(n)  Fisher  v.  Dixon,  1845,  12  CI.  &  F.  312. 
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commonly  referred  to  is  a  carpet  stretched  on  the  floor  by 
nails.  This  is  not  a  fixture  (o),  nor  are  curtains,  looking- 
glasses,  pictures,  and  other  matters  of  an  ornamental  nature 
which  have  been  slightly  attached  to  the  walls  of  a  dwelling 
as  furniture  (p). 

In  Hellaicell  v.  Eastwood  (jy)  it  was  held  that  spinning  Machines  in 
mules  fixed,  some  by  screws  to  the  wooden  floor  of  a  mill,  a  fact01T- 
and  some  by  screws  fastened  with  lead  into  holes  in  the  floor, 
were  not  fixtures,  on  the  ground  that  they  were  affixed  for 
a  temporary  purpose,  the  object  of  the  annexation  not  being 
to  improve  the  inheritance,  but  merely  to  render  the 
machines  steadier  and  more  capable  of  convenient  use  as 
chattels.  But  this  appears  to  have  been  erroneous  both 
in  the  use  of  the  word  "temporary"  and  in  the  object 
assigned  for  the  annexation.  The  annexation  is  not  tem- 
porary if  it  is  intended  to  last  during  the  interest  of  the 
tenant  in  the  premises  (q),  and  if  the  machines,  although 
steadied  by  the  annexation  and  made  more  useful  as 
machines,  were  really  meant  to  enhance  the  value  of  the 
mill.  Hence,  in  other  similar  cases,  machines  have  been 
held  to  be  fixtures  (r).  But  a  hydraulic  press,  fixed  by 
bricks  and  mortar  to  the  floor  of  a  factory,  which  is  a 
convenience,  but  not  essential  to  carrying  on  the  works, 
has  been  held  to  be  a  chattel  (s),  and  so  has  a  switchback 
railway,  upon  the  ground  that  it  was  erected,  not  for  the 
purpose  of  enhancing  the  value  of  the  land,  but  only  for 
the  purpose  of  its  more  convenient  use  as  machinery  (t). 

A  gas-meter  fixed  in  a  private  house  is  a  chattel  (u) ;  but 
the  retorts,  boilers,  gas-holders,  &c,  at  gas  works,  which 
are  essential  for  the  purpose  of  the  works,  are  fixtures  (x). 

(o)  Hellaicell  v.  Eastwood,  1851,  6  Ex.  295,  p.  313  ;  Boyd  v.  Shorrock, 
1867,  5  Eq.  p.  79. 

Q>)  Hellaicell  v.  Eastwood,  he.  cit.  ;  Climie  v.  Wood,  1869,  L.  E.  4  Ex. 
p.  329.        _    (pp)  Supra.    See  Waterfall  v.  Penistone,  1856, 6E.&B.  876. 

(q)  See  judgment  of  Wood,  V.-C,  in  Boyd  v.  Shorrock,  1867,  5  Eq. 
72  ;  Holland  v.  Hodgson,  1872,  L.  R.  7  C.  P.  328. 

(r)  Holland  v.  Hodgson,  supra  ;  Mather  v.  Eraser,  1856,  2  K.  &  J.  536  ; 
Longbottom  v.  Berry,  1869,  L.  R.  5  Q.  B.  123  ;  Gross  v.  Barnes,  1877,  46 
L.  J.  Q.  B.  479  ;   Wahnsley  v.  Milne,  1859,  7  C.  B.  N.  S.  115. 

(s)  Parsons  v.  Hind,  1866,  14  W.  R.  860. 

(t)  Chamberlayne  v.  Collins,  1894,  70  L.  T.  217. 

(u)  But  a  gaselier  passes  upon  the  sale  of  a  house  with  fixtures  : 
Sewell  v.  Angerstein,  1868,  18  L.  T.  300. 

(x)  B.  v.  Lee.  1866,  L.  R.  1  Q.  B.  241. 

n2 
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Physical 
connection 
not  essential. 


Physical  connection  with  the  land  is  not  essential  to  con- 
stitute a  fixture.  Keys  are  so  identified  with  a  house  as  to 
rank  as  fixtures  ;  and  it  is  the  same  with  the  stone  belong- 
ing to  a  mill  (y) .  Similarly  when  machinery  becomes  a 
fixture,  parts  of  it  which  are  not  fixed,  but  which  are 
essential  to  its  working,  are  fixtures  also  (z). 


Relaxations 
in  favour 
of  tenant. 


(2)  Tenant's  Eight  to  Remove  Fixtures  where  there 
is  no  Express  Agreement. 

The  general  rule  is,  that  where  a  lessee,  having  annexed 
a  personal  chattel  to  the  freehold  during  his  term,  after- 
wards takes  it  away,  it  is  waste  (a)  ;  and  the  fact  that  the 
tenant  cannot  commit  waste  is  the  only  reason  why  he 
cannot  pull  down  and  remove  buildings  during  the  term  (b). 
In  the  progress  of  time,  however,  the  rule  has  been  relaxed 
by  judicial  decision  in  the  case  of  fixtures  put  up  for  the 
purposes  of  trade  or  for  ornament  and  domestic  utility  (c), 
and  by  statute  in  the  case  of  agricultural  fixtures.  Relaxa- 
tions in  the  strict  rule  of  the  ownership  of  fixtures  have 
also  been  made  as  between  the  executor  of  a  tenant  for  life 
and  the  remainderman,  and  perhaps  as  between  the  executor 
and  the  heir  of  a  tenant  in  fee.  But  the  greatest  latitude 
in  favour  of  the  removal  of  fixtures  is  allowed  in  the  case 
of  landlord  and  tenant  (d),  and  consequently  decisions  in 
favour  of  the  executor  in  the  other  two  cases  are  a  fortiori 
decisions  in  favour  of  a  tenant. 


Rule  as  to 
removal  of 
trade  fixture* 


(i.)    Trade  Fixtures. 
A  tenant  of  premises  who  has  himself  erected  fixtures  for 

(y)  Mooch/  v.  Steggles,  1879,  12  C.  D.  p.  267.  See  Place  v.  Fogg,  1829, 
4M.  &Ry.  277. 

(2)  Fisher  v.  Dixon,  1845,  12  CI.  &  F.  p.  330  ;  Fx  parte  Astbwry,  1869, 
4  Ch.  630 ;  Metro}).  Counties  Society  v.  Brown,  1859,  26  Beav.  454, 
459  ;  Mather  v.  Fraser,  1856,  2  K.  &  J.  536  ;  Sheffield  Building  Society 
v.  Harrison,  1885,  15  Q.  B.  D.  358  (leathern  belts  for  driving  machinery). 

(a)  Per  Lord  Ellenborough,  CJ.,  in  Elwes  v.  Maw,  1803,  3  East, 
p.  51  ;  per  Dallas,  C.J.,  in  Buckland  v.  Butter -field,  2  Br.  &  B.  at  p.  58. 

(6)  Per  Selborne,  L.C.,  in  Wake  v.  Hall,  1880,  7  Q.  B.  D.  p.  301.  As 
to  damages  where  tenant  fails  to  deliver  up  fixtures  to  a  landlord  who 
has  mortgaged  them,  see  Watson  v.  Lane,  1850,  11  Ex.  769. 

(c)  See  Climie  v.  Wood,  1869,  L.  R.  4  Ex.  p.  329  ;  Holland  v.  Hodgson, 
1872,  L.  R.  7  C.  P.  p.  333;  Gibson  v.  Hammersmith  By.  Co.,  1862, 
2  Dr.  &  Sm.  pp.  608,  609. 

{d)  Elwes  v.  Maio,  1803,  3  East,  p.  51  ;  Whitehead  v.  Bennett,  1858, 
27  L.  J.  Ch.  p.  475. 
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the  purposes  of  his  trade  may  at  any  time  within  the  term 
remove  them,  provided  they  can  be  removed  without 
material  injury  to  the  freehold  (e).  This  relaxation  is 
allowed  at  common  law,  and  not  by  virtue  of  any  special 
custom,  in  favour  of  trade  and  to  encourage  industry  (/)  ; 
or,  as  it  has  been  also  said,  in  support  of  the  interests  of 
trade,  which  is  become  the  pillar  of  the  state  (<?).  Thus  the 
tenant  can  remove  machinery  and  utensils  of  a  chattel 
nature,  such  as  salt-pans  (//),  vats,  &c,  for  soap-boiling  (i), 
engines  for  working  collieries  (k)  or  other  trade  purposes  (/) ; 
and  also  buildings  of  a  slight  description  erected  by  the 
tenant  for  the  purpose  of  carrying  on  his  business,  such  as 
a  varnish  house,  though  on  a  brick  foundation  (ra),  or  a 
shed,  called  a  Dutch  barn,  set  up  for  trading  purposes  (w). 
But  a  substantial  building,  although  erected  for  the  sole 
purpose  of  trade,  cannot  be  removed  (o),  unless  it  is  merely 
accessory  to  trade  fixtures  (p).  The  right  of  removal 
exists  where  things  can  be  taken  away  bodily,  or,  if  by 
reason  of  their  bulk  and  complexity  it  should  be  necessary 
to  take  them  to  pieces,  they  can  be  put  together  in  the 
same  form  in  some  other  place  (q). 

Ordinarily  a  tenant  cannot  remove  trees  or  shrubs  (r), 
and  a  farmer  who  raises  young  fruit  trees  on  the  demised 
land  for  the  purpose  of  tilling  up  the  lessor's  orchards  is 
not  entitled  to  remove  them  («).     But  a  nurseryman,  in 

(e)  Per  Kindersley,  Y.-C,  in  Gibson  v.  Hammersmith  Ry.  Co.,  1862, 
2  Dr.  &  Sin.  p.  608  ;  Lawton  v.  Salmon,  1782,  1  H.  Bl.  259, 'note  (a). 

(J)  Per  Holt,  C.J.,  in  Poole's  Case,  1704,  1  Sulk.  368;  Elwes  v.  Maw, 
1803,  3  East,  p.  52. 

(g)  Per  Kenyon,  C.J.,  in  Penton  v.  Robart,  1801,  2  East,  p.  90. 

(h)  Lawton  v.  Salmon,  1782,  1  H.  Bl.  259,  note  («). 

(i)  Poole's  Case,  supra. 

(k)  Lawton  v.  Lawton,  1743,  3  Atk.  13  ;  Dudley  v.  Warde,  1751, 
Ambl.  113  ;   Ward  v.  Countess  of  Dudley,  1887,  57  L.T.  20. 

(/)  Climie  v.  Wood,  1869,  L.  B.  4  Ex.  328,  330. 

(m)  Penton  v.  Robart,  1801,  2  East,  88. 

(n)  Dean  v.  Allaley,  1799,  3  Esp.  11.  See  Fitzherbert  v.  Shaw,  1789, 
1  H.  Bl.  258,  decision  of  Gould,  J. 

(o)  Whitehead  v.  Bennett,  1858,  27  L.  J.  Ch.  474  ;  Wake  v.  Hall,  1880, 
7  Q.  B.  D.  p.  301.  See  Thresher  v.  E.  London  Waterworks,  1824, 2  B.  &  C.  608. 

(p)  Lawton  v.  Lawton,  1743,  3  Atk.  13,  16;  per  Lord  Bramwell,  in 
Wake  v.  Hall,  1883,  8  App.  Cas.  p.  210  ;  thoughin  Whitehead  v.  Bennett 
Kindersley,  V.-C,  held  that  this  fact  did  nut  make  the  building  removable. 

(</)   Whitehead  x.  Bennett,  ubi  sup.  p.  475. 

(r)  Empson  v.  Soden,  1833,  4  B.  &  Ad.  p.  657. 

(s)   Wyndham  v.  Way,  1812,  4  Taunt,  316. 
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addition  to  his  statutory  rights  presently  mentioned,  is 
entitled  to  remove  trees  and  shrubs  grown  for  sale  (t)  ; 
and  also,  perhaps,  hothouses  erected  by  him  (u)  ;  but  mere 
destruction  is  not  allowed  (x). 

In  the  case  of  market  gardens  the  tenant  may  remove  all 
fruit  trees  and  fruit  bushes  planted  by  him  and  not  per- 
manently set  out ;  but  if  he  does  not  remove  them  before 
the  termination  of  his  tenancy,  they  remain  the  property 
of  the  landlord,  and  the  tenant  is  not  entitled  to  any 
compensation  (y).  The  tenant  of  an  allotment  under  the 
Allotments  Act,  1887  (-?),  may,  before  the  expiration  of  his 
tenancy,  remove  any  fruit  and  other  trees  and  bushes, 
planted  or  acquired  by  him,  for  which  he  has  no  claim  for 
compensation  (<i).  He  may  also,  before  the  expiration  of 
his  tenancy,  remove  any  building  which  he  is  permitted 
under  the  statute  to  erect  upon  the  allotment — i.e.  a  tool- 
house,  shed,  greenhouse,  fowl-house,  or  pig-stye  (b). 

It  seems  that  a  custom  of  the  neighbourhood  as  to  the 
removal  of  articles  erected  by  a  tenant  may  be  taken  as  an 
explanation  of  their  nature  and  character  (c). 

Trade  fixtures  can  only  be  removed  if  the  removal  can  be 
effected  without  material  injury  to  the  freehold  (d).  If 
they  cannot  be  removed  without  material  injury,  the  tenant 
has  no  right  to  inflict  that  injury  or  to  remove  them  at  all  (e). 


(t)  Wyndham  v.  Way,  1812,  4  Taunt.  316,  per  Heath,  J.  ;  Penton  v. 
Robart,  1801,  2  East,  p.  90  ;  Oakley  v.  Monch,  1866,  L.  R.  1  Ex.  p.  167  ; 
Wardell  v.    Usher,  1841,  3  Sc.  N.  R.  508. 

(u)  Per  Lord  Kenyon,  C.J.,  in  Penton  v.  Robart,  loc.  cit. ;  but  see 
Elwes  v.  Maw,  1802,  3  East,  p.  56  ;  Buckland  v.  Butterfield,  1820, 
2  Br.  &  B.  at  p.  58  ;  Amos  and  Ferard  on  Fixtures,  3rd  ed.  p.  103.  In 
Scotland  greenhouses  erected  by  nursery  gardeners  have  been  held  to  be 
removable,  at  any  rate  so  far  as  they  do  not  consist  of  brickwork  :  Syme  v. 
Harvey,  1861,  24  Sess.  Cas.  2nd  series,  202. 

(x)  Oakley  v.  Monch,  supra ;   Watherell  v.  Howells,  1808,  1  Camp.  227. 

(y)  Market  Gardeners'  Compensation  Act,  1895  (58  &  59  Vict.  c.  27), 
s.  3  (5).  As  to  the  holdings  to  which  the  Act  applies,  vide  infra,  p.  511. 
As  to  the  right  under  the  Act  to  remove  fixtures  and  buildings,  vide  infra, 
p.  490. 

{z)  50  &  51  Vict.  c.  48 

(a)  Sect.  7  (6). 

(b)  Sect.  7  (5). 

(c)  Judgment  in  Davis  v.  Jones,  1818,  2  B.  &  A.  p.  168  ;  Trappes  v. 
Harter,  1833,  2  Or.  &  M.  p.  181  ;  Culling  v.  Tuffnall,  1694,  Bull.  N.  P.  34. 

(d)  Traces  v.  Harter,  1833,  2  Or.  &  M.  p.  181. 

(e)  Gibson  v.  Hammersmith  By.  Co.,  1862,  2  Dr.  &  Sm.  p.  608.  See 
Wake  v.  Hall,  1883,  S  App.  Cas.  p.  205. 
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But  for  the   purpose  of   the   removal    of   fixtures   trifling 
damage  is  not  regarded  (/). 

A  railway  company  which  takes  leasehold  premises 
compulsorily  is  bound  to  take  the  trade  fixtures  as  well  (//) . 

The  rules  as  to  the  right  of  removing  fixtures  which  have  Eight  of 
been  established  as  between  landlord  and  tenant  have  no 
application  where  the  person  who  affixes  chattels  to  the  gagee. 
soil  is  himself  the  owner  in  fee,  and,  upon  a  conveyance 
by  him  in  fee  by  way  of  mortgage,  the  fixtures,  unless 
expressly  excepted,  will  pass  to  the  mortgagee,  and  the 
mortgagor  will  have  no  right  to  remove  them  as  against 
the  mortgagee,  whether  they  have  been  affixed  before  (h)  or 
after  (i)  the  mortgage.  What  are  commonly  known  as  trade 
or  tenant's  fixtures  form  part  of  the  land,  and  pass  by  a 
conveyance  of  it  (A)  ;  and  though,  if  the  person  who  erected 
those  fixtures  was  a  tenant  with  a  limited  interest  in  the  land, 
he  has  a  right,  as  against  the  freeholder,  to  sever  the 
fixtures  from  the  land,  yet  if  he  be  a  mortgagor  in  fee  he 
has  no  such  right  as  against  his  mortgagee  (I) .  And  the 
effect  of  a  mortgage  by  a  lessee  by  way  of  assignment  of  the 
term  is  the  same  as  regards  fixtures,  whether  affixed  before 
or  after  the  mortgage,  as  if  the  mortgagor  had  been  a  free- 
holder and  the  mortgage  a  mortgage  in  fee  (m).  Hence 
trade  fixtures  and  the  right  of  removing  them  will  pass  to 
the  mortgagee  (n).     Trade  fixtures  will  equally  pass  under 

(/)  Martin  v.  Roe,  1857,  7  E.  &  B.  244.  As  to  the  right  of  an  under- 
lessee  to  remove  trade  fixtures,  see  Porter  v.  Drew,  1880,  5  C.  P.  f).  143 ; 
supra,  p.  388. 

(y)  Gibson  v.  Hammersmith  Ry  Co.,  1862,  2  Dr.  &  Sni.  603. 

(h)  Mather  v.  Fraser,  1856,  2  K.  &  J.  536  ;  Climie  v.  Wood,  1868, 
L.  ft.  3  Ex.  257,  L.  ft.  4  Ex.  328  ;  Holla  ml  v.  Hodgson,  1872,  L.  ft.  7  C.  P. 
328. 

(i)  Walmsley  v.  Milne,  1859,  7  C.  B.  ISI.  S.  115,  p.  138  ;  Longbottom  v. 
Berry,  1869,  L.  ft.  5  Q.  B.  123. 

(k)  A  mortgage  of  a  house  "with  all  fixtures  "  includes  such  things  as 
are  substantially  part  of  the  house,  so  that  they  could  not  be  removed 
without  depriving  the  house  of  what  was  intended  to  be  used  with  it  : 
Smith  v.  Maclure,  1884,  32  W.  ft.  459.  Thus  gas  fittings  and  gaseliers, 
pier-ylasses  in  frames,  and  cornice-poles  were  held  to  be  fixtures  ;  but 
not  variances  separate  from  the  cornices  or  mantel-boards  lying  unfixed 
on  the  mantel-pieces. 

(I)  Per  Blackburn,  J.,  in  delivering  judgment  of  Exch.  Ch.  in  Holland 
V.  Hodgson,  alii  sup.  p.  333. 

(m)  Meux  v.  Jacobs,  1875,  L.  ft.  7  H.  L.  481.  !See  Boyd  v.  Shorrock, 
1867,  5  Eq.  72. 

(n)  Meux  v.  Jacobs,  ubi  sup.  p.  491.  An  express  power  for  the  mort- 
gagee  to   sell  trade   fixtures  separately   from   the  land  constitutes  the 
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a  mortgage  by  subdemise,  but  in  this  case  the  absolute 
property  in  the  fixtures  as  separate  chattels  with  the  right 
to  remove  and  sell  them  will  not  pass  to  the  mortgagee 
unless  an  intention  to  that  effect  is  apparent  in  the  deed  (o). 

Where  machinery  or  other  fixtures  are  put  up  by  a  third 
party  at  the  order  of  the  mortgagor,  under  an  agreement 
that  such  third  party  shall  in  certain  events  have  the  right 
to  remove  them — as  where  they  are  put  up  under  a  hire 
and  purchase  agreement — the  third  party  will  be  entitled  to 
remove  them  as  against  the  mortgagee,  if  they  were  put  up 
after  the  mortgage,  and  while  the  mortgagor  was  in  posses- 
sion ;  for  the  mortgagee  by  allowing  the  mortgagor  to 
remain  in  possession  acquiesces  in  his  making  agreements 
for  fixing  and  removing  trade  fixtures  (p).  But  where  the 
fixture  is  put  up  previously  to  the  mortgage,  a  mortgagee 
without  notice  takes  the  fixture  free  from  the  agreement, 
unless  the  agreement  has  been  made  in  such  a  way  as  to 
run  with  the  land  (q) . 

Upon  the  same  principle,  where  a  mortgagor  in  possession 
lets  premises  to  a  tenant,  the  tenant  is  entitled  to  remove 
fixtures  as  against  the  mortgagee,  even  though  the  tenancy 
is  not  binding  on  the  mortgagee  (;•). 


No  relaxation 
at  common 
law  as  to 
agricultural 
fixtures. 


(ii.)  Agricultural  Fixtures. 

At  common  law  the  relaxation  in  favour  of  the  tenant 
which  has  been  allowed  in  the  case  of  trade  fixtures  is 
denied  to  agricultural  fixtures,  and  farm  buildings, 
machinery,  &c,  erected  by  agricultural  tenants,  and 
affixed  to  the  soil  (s),  before  24th  July,  1851,  could  not  be 
removed  by  them  (t)  unless  there  was  an  express  agreement 
to  that  effect. 


mortgage  a  bill  of  sale  as  to  those  fixtures  :  Johns  v.  Ware,  1899,  1  Cli. 
359. 

(o)  Southport  Banking  Co.  v.  Thompson,  1887,  37  Cli.  D.  64,  explaining 
Hawtry  v.  Butlin,  1873,  L.  R.  8  Q.  B.  290. 

(p)  Gough  v.  Wood  &  Co.,  1894,  1  Q.  B.  713.  The  decision  in 
Cumberland  Banking  Co.  v.  Maryport  Iron  Co.,  1892,  1  Ch.  415,  can  be 
supported  on  the  same  ground. 

(q)  Hobson  v.  Gorringe,  1897,  1  Ch.  182  ;  Thomas  v.  Jennings,  1896, 
45  \Y.  R.  93. 

(;•)  Sanders  v.  Davis,  1885,  15  Q.  B.  D.  218. 

(s)  See  supra,  p.  479. 

U)  Fdwes  v.  Maw  1802,  3  East,  38. 
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Buildings,  engines,  and  machinery  erected  since  that  date,  Statutory 
with  the  consent  of  the  landlord  in  writing,  may  he  removed  relaxatlons- 
under  14  &  15  Vict.  c.  25  (u),  s.  3  ;  and  further  relaxations  in 
favour  of  the  tenant  have  heen  introduced  hy  the  Agri- 
cultural Holdings  Act,  1883  (r).  The  former  statute 
enacts  (x)  that  if  any  tenant  of  a  farm  after  24th  July, 
1851,  with  the  consent  in  writing  of  the  landlord,  at  his 
own  cost  erects  any  farm  building,  or  puts  up  any  other 
building,  engine,  or  machinery,  either  for  agricultural  pur- 
poses or  for  the  purposes  of  trade  and  agriculture  (not 
erected  in  pursuance  of  an  obligation  in  that  behalf),  such 
buildings,  engines,  and  machinery  are  the  property  of  the 
tenant,  and  are  removable  by  him,  notwithstanding  that 
they  are  permanently  affixed  to  the  soil,  provided  the  land 
or  buildings  of  the  landlord  are  not  injured;  but  the 
tenant  must  give  the  landlord  one  month's  notice  of  his 
intention  to  remove  the  fixtures,  and  the  landlord  has  the 
option  of  purchasing  them  at  a  valuation. 

By  the  Agricultural  Holdings  Act  it  is  provided  0/)  that 
where,  after  the  1st  of  January,  1884,  a  tenant  affixes  to  his 
holding  (z)  any  engine,  machinery,  fencing,  or  other  fixture, 
or  erects  any  building  for  which  he  is  not  under  the  Act  or 
otherwise  entitled  to  compensation  (not  affixed  or  erected  in 
pursuance  of  an  obligation  or  in  substitution  for  property  of 
the  landlord),  such  fixture  or  building  shall  be  the  property 
of  and  removable  by  the  tenant  before  or  within  a  reason- 
able time  after  the  termination  of  the  tenancy  ;  but  the 
right  of  removal  is  subject  to  the  conditions  specified  in  the 
section,  including  the  giving  to  the  landlord  of  one  month's 
notice  in  writing  (a),  and  to  the  landlord's  right  to  take  any 

(u)  Landlord  and  Tenant  Act,  1851. 

(v)  46  &  47  Vict.  c.  61.  (a;)  Sect.  3. 

(y)  Sect.  34. 

(z)  For  the  holdings  to  which  the  Act  applies,  see  infra,  p.  502. 

(a)  The  notice  may  be  in  the  following  form  : — 
To  Mr.  E.  F. 

I  hereby  give  yon  notice  that,  under  the  provisions  of  the  Agricultural 
Holdings  Act,  1883,  I  intend,  after  the  lapse  of  one  month,  from  your 
receipt  of  this  notice,  to  remove  from  the  premises  which  I  now  hold  of 
you  as  tenant,  the  [engine  and  boiler]  erected  bv  me  thereon. 

Dated  the  day  of ,  18 — .  C.   D. 

And  the  landlord's  notice  of  election  :— 
To  Mr.  C.  D. 

Referring  to  your  notice  dated  the day  of  ,  18 — ,  of  your 
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fixture  or  building,  paying  the  tenant  the  fair  value  thereof 
to  an  incoming  tenant,  such  value  to  be  settled  (without 
appeal)  by  a  reference  under  the  Act.  By  sect.  3  (1)  of  the 
Market  Gardeners'  Compensation  Act,  1805  {!>),  the  above 
section  is  extended  to  every  fixture  or  building  affixed  or 
erected  by  the  tenant  to  or  upon  a  holding  to  which 
sect.  3  applies  (c)  for  the  purpose  of  his  business  of  a 
market  gardener. 


Matters  of 
ornament. 


Articles  of 

domestic 

utility. 


(iii.)  Articles  of  Ornament  and  Domestic  Utility. 

The  indulgence  in  favour  of  the  tenant  for  years  has 
been  carried  beyond  trade  fixtures,  and  he  is  allowed  to 
remove  matters  of  ornament  (d).  The  articles  which  are 
mentioned  in  this  connection  in  the  old  cases  are  marble 
chimney-pieces  (e),  chimney-glasses  or  pier-glasses  (/), 
tapestry  or  hangings  (g),  and  wainscot  fixed  with  screws  (/<). 
And  more  recently  a  cornice  has  been  included  (/).  For  an 
article  to  fall  within  the  present  category  it  is  essential  that 
it  should  be  ornamental  (?'),  and  a  tenant  cannot  remove  a 
chimney-piece  put  up  by  himself  which  is  not  ornamental  (A), 
even  though  it  is  made  of  marble  (/).  On  the  other  hand, 
provided  it  is  ornamental,  he  may  remove  it  though  it  is 
not  made  of  marble  (I). 

A  relaxation  is  also  made,  however,  in  favour  of  articles 
of  domestic  utility  generally,  though  it  is  not  easy  to 
reconcile  it  with  the  requirement  just  mentioned  that  articles 


intention  to  remove  the  fixtures  specified  therein  from  the  premises  held 
by  you  under  me,  I  hereby  give  you  notice  that  I  intend  to  purchase  the 
said  fixtures  [or  some  of  them  as  enumerated]. 
•     Dated  the day  of ,  18—.  E.  F. 

(b)  58  &  59  Vict.  c.  27. 

(c)  Infra,  p.  511. 

(d)  Elwes  v.  Maw,  1802,  3  East,  p.  53  ;  Buckland  v.  Butterjleld,  1820, 
2  Br.  &  B.  p.  58. 

(e)  Elwes  v.  Maw,  ubi  sup.;  Lawton  v.  Lawton,  1743,3  Atk.  p.  15; 
Lawton  v.  Salmon,  1782,  1  H.  Bl.  259,  note  (a)  ;  Allen  v.  Allen,  1728, 
Moseley,  112. 

(/)  Elwes  v.  Mav:,  supra;  Beck  v.  llebou;  1706,  1  P.  "Wins.  94. 

(</)  Elwes  v.  Maw,  supra;  Squierx.  Mayer,  1701,  2  Eq.  Cas.  Abr.  430  ; 
Harvey  v.  Harvey,  1741,  2  Str.  1141  ;  Beck  v.  Rebow,  supra.  See  Norton  v. 
Dashwood,  1896,  12  T.  L.  E,  512. 

(h)  Elwes  v.  Maw,  supra  ;  Lawton  v.  Lawton,  supra. 

(i)  Avery  v.  Cheslyn,  1835,  3  A.  &  E.  75. 

(fc)  Leach  v.  Thomas,  1835,  7  C.  &  P.  327. 

(/)  Bishop  v.  Elliott,  1855,  24  L.  J.  Ex.  229. 
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should  be  of  an  ornamental  character.  Thus  the  tenant 
may  remove  such  articles  as  stoves  and  grates  (m) ;  beds 
fastened  to  the  wall  or  ceiling  (n)  ;  kitchen  ranges,  ovens, 
and  coppers  (o)  ;  pumps  (p) ;  bells  (q) ;  and  cupboards  (r). 
It  has  been  suggested  that  this  category  is  restricted  to 
articles  which  are  perfect  chattels  in  themselves  (s),  and  at 
any  rate  the  relaxation  does  not  extend  to  a  building,  such 
as  a  greenhouse,  whether  adjoining  the  dwelling-house  (0 
or  erected  in  the  garden  (it),  or  to  such  things  as  pillars  of 
brick  and  mortar  built  on  a  dairy  floor  to  hold  milk-pans  (r). 
The  tests  whether  an  article  falls  under  the  present  class 
seem  to  be  (1)  that  it  is  an  article  of  domestic  convenience, 
(2)  that  it  is  slightly  affixed,  and  (8)  that  it  can  be  moved 
entire  (y).  A  ladder  and  crane  fastened  to  the  premises, 
and  put  up  for  the  ordinary  use  and  convenience  of  the 
premises,  have  been  held  not  to  be  removable  (z). 

It   is    a  condition  for  the  removal   alike   of  articles  of  Must  be 
ornament  and  articles  of  domestic  convenience,  that  they  without 

can  be  removed  without  material  injury  to  the  freehold  (a);   injury  to 

freehold, 

(m)  Grymes  v.  Boweren,  1830,  6  Bing.  437,  439  ;  li.  v.  Dunstan,  1825, 

4  B.  &  C.  686,  p.  691  ;  Ex  parte  Barclay,  1855,  5  D.  M.  &  G.  p.  410  ; 
B.  v.  Lee,  1866,  L.  R.  1  Q.  B.  p.  254. 

(n)  Ex  parte  Quincy,  1750,  1  Atk.  p.  478. 

(o)  Grymes  v.  Boweren,  supra;  Lawton  v.  Lawton,  1 743, 3  Atk.  p.  15.  See 
Winn  v.  Ingilby,  1S22,  5  B.  &  A.  625  ;  Darby  v.  Harris,  1841,  1  Q.  B. 
895. 

( p)  Grymes  v.  Boweren,  supra. 

(q)  Lyde  v.  Bussell,  1830,  1  B.  &  Ad.  394.  See  Puyh  v.  Arton,  1869, 
8  Eq.  p.  629. 

(r)  B.  v.  Dunstan,  supra;  Ex  parte  Barclay,  supra. 

(s)  Amos  and  Ferard  on  Fixtures,  3rd  ed.  p.  117. 

(t)  BucJcland  v.  Butterfield,  1820,  2  Br.  &  B.  54. 

(h)  Jenkins  v.  Gething,  1862,  2  J.  &  H.  520.  A  boiler  built  into  the 
masonry  of  the  greenhouse  is  irremovable,  but  the  pipes  of  the  heating 
apparatus,  connected  with  the  boiler  by  screws,  are  removable  :  S.  < '. 

(x)  Leach  v.  Thomas,  1835,  7  C.  &  P.  327.  A  sbed  built  on  brickwork, 
and  posts  and  rails,  have  been  held  to  be  removable  :  Fitzherbert  v.  Slum:, 
1789,  1  H.  Bl.  258,  per  Gould,  J.,  p.  259  ;  though  in  Elwes  v.  Maw, 
1802,  3  East,  p.  55,  it  is  pointed  out  that  in  Fitzherbert  v.  Shaw  the 
question  did  not  properly  arise. 

(y)  Grymes  v.  Boweren,  1830,  6  Bing.  p.  440.  The  following  articles 
are  enumerated  in  Amos  and  Ferard  on  Fixtures  (3rd  ed.  p.  411,  note  (a)) 
as  being  recognized  in  practice  as  removable  by  the  tenant,  though  there 
has  been  no  legal  decision  respecting  them  :  shelves,  cabinets,  &c, 
planned  and  fitted;  dressers,  presses,  bins,  fixed  cisterns  and  sinks,  iron 
chests,  turret  and  other  clocks,  gas  fittings  and  lamps. 

(z)   Wilde  v.  Waters,  1855,  16  C.  B.  637. 

(a)  Avery  v.  Cheslyn,  1835,  3  A.  &  E.  75  ;  Ex  parte  Barclay,  1855, 

5  D.  M.  &  G.  p.  410.'    See  B.  v.  Dunstan,  1825,  4  B.  &  C.  686. 
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though,  where  fixtures  attached  to  brickwork  are  removable, 
the  tenant  is  not  bound  to  restore  the  brickwork  to  a  perfect 
state  as  though  the  article  was  still  there :  it  is  sufficient  to 
leave  it  in  such  a  state  as  would  be  most  useful  and  bene- 
ficial to  the  lessor  or  to  the  next  tenant  (b). 

(iv.)  When  Fixtures  can  be  Removed. 

Time  of  re-  The  tenant  must  remove  his  fixtures  during  the   con- 

moval-  tinuance  of  his  original  term  (c),  or  during   such   further 

period  of  possession  by  him  as  he  holds  the  premises 
under  a  right  still  to  consider  himself  as  tenant  (d).  Other 
forms  in  which  the  rule  has  been  expressed  are :  "  during 
his  term,  or  during  what  may  for  this  purpose  be  considered 
an  excrescence  on  the  term  "  (e)  ;  or  "  during  the  term,  or 
during  such  time  as  he  may  hold  possession  after  the  term 
in  the  capacity  of  a  tenant "(/).  The  exact  meaning  of 
the  extension  thus  allowed  is  not  clear  (g) ,  but  the  right  of 
removal  certainly  does  not  last  till  the  tenant  has  evinced 
an  intention  to  abandon  his  claim  to  the  fixtures  (//),  nor, 
as  suggested  in  Climie  v.  Wood  (h),  is  the  tenant,  as  a 
general  rule,  allowed  a  reasonable  time  after  the  expiration 
of  the  term.  Probably  a  tenant  simply  holding  over  on 
sufferance  could  not  remove  fixtures  (i),  though  he  might  if 
he  had  reasonable  ground  for  assuming  consent  by  the 
landlord  (/. ) ,  or  if  his  interest  was  of  uncertain  duration  (I) . 

(b)  Foleij  v.  Addenbrooke,  1844,  13  M.  &  W.  p.  196. 

(c)  Lyde  v.  Russell,  1830, 1  B.  &  Ad.  394,  395  ;  Minshall  v.  Lloyd,  1837, 
•2  M.  &  \Y.  450.  See  Poole's  Case,  1704,  1  Salk.  368.  The  same  rule 
applies  to  the  removal  of  fruit  trees  and  hushes  hy  a  market  gardener 
under  sect.  3  (5)  of  the  Market  Gardeners'  Compensation  Act,  1895 
(supra,  p.  486)  ;  hut  fixtures  and  buildings  are  removable  under  sect.  3  (1) 
of  that  Act  and  sect.  34  of  the  Agricultural  Holdings  Act,  1883,  before 
or  within  a  reasonable  time  alter  the  termination  of  the  tenancy  (supra, 
pp.  489,  490). 

(if)  Weeton  v.  Woodcock,  1840,  7  M.  &  W.  14,  19  ;  Penton  v.  Robart, 
1801,  2  East,  88  ;  Leader  v.  Homewood,  1858,  5  (J.  B.  N.  S.  546. 

(e)  Mackintosh  v.  Trotter,  1838,  3  M.  &  W.  p.  186,  per  Parke,  B. 

(/)  Roffey  v.  Henderson,  1851,  17  Q.  B.  p.  586,  per  Patteson,  J. 

(g)  See  Leader  v.  Homewood,  ubisup.  p.  553. 

(h)  1869,  L.  R.  4  Ex.  p.  329. 

(i)  Leader  v.  Homewood,  supra.  The  right  of  removal  does  not  neces- 
sarilv  continue  so  long  as  the  tenant  remains  in  possession  :  Deeble  v. 
M'Mullen,  1857,  8  Ir.  C.  L.  R.  355,  p.  365;  though  the  contrary  was 
intimated  in  Penton  v.  Robart,  1801,  2  East,  88.  See  Heap  v.  Barton^ 
1852,  12  C.  B.  274  ;  Cumberland  Banking  Co.  v.  Maryport  Iron  Co.,  1892, 
1  Ch.  p.  426.  (k)  See  Ex  part,  Brook,  1878,  10  (J.  D.  p.  109. 

(I)  Ex  parte  Brook,  supra;  Oakley  v.  Monck,  1866,  L.  R.  1  Ex.  p.  164. 
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He  cannot  remove  them  after  the  landlord,  by  bringing  an 
action  of  ejectment,  has  shown  that  he  has  ceased  to  regard 
the  lessee  as  his  tenant  (m).  If  the  tenant  does  not  remove 
the  fixtures  during  the  term,  or  during  such  additional 
time  as  may  thus  be  allowed,  the  property  in  them  vests 
finally  in  the  owner  of  the  reversion  (n). 

The  rule  requiring  the  tenant  to  remove  the  fixtures,  if 
at  all,  during  the  term,  applies  equally  whether  the  term 
expires  by  effluxion  of  time,  or  by  forfeiture  (o),  or  by 
surrender  (p),  save  that  the  tenant  cannot  by  a  surrender  of 
the  lease  defeat  the  rights  of  a  third  party,  such  as  a  mort- 
gagee whose  security  includes  the  fixtures  (q) .  "Where  a 
trustee  in  bankruptcy  applies  for  leave  to  disclaim,  the 
Court  may  make  such  order  as  it  thinks  just  with 
respect  to  fixtures  and  tenant's  improvements  (r),  and 
ordinarily,  it  seems,  the  order  will  be  that  the  landlord 
must  either  take  over  the  fixtures  at  a  valuation,  or  the 
trustee  must  have  a  reasonable  time  to  sever  and  remove 
them  (s). 

The  rule  is  different  where  the  lease  itself  confers  on  the 
tenant  the  right  to  remove  the  fixtures,  and  then  a  reason- 
able time  after  the  expiration  of  the  lease  is  allowed  for 
their  removal  (t) . 

A  licence  by  the  landlord  to  take  away  fixtures,  if  not 
under  seal,  will  not  be  a  valid  grant  of  such  privilege  as 
against  a  new  tenant  in  possession  not  a  party  to  the 
licence  {u).  So  an  agreement  not  under  seal  under  which 
the  fixtures  are  to  be  left  with  a  view  to  their  being 
purchased  by  the  incoming  tenant,  and  otherwise  the  old 
tenant  is  to  be  at  liberty  to  remove  them,  does  not  bind 
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(m)  Barffv.  Prohjn,  1895,  11  T.  L.  R,  467. 

(n)  Poole's  Case,  1704,  1  Salk.  368  ;  Meux  v.  Jacobs,  1875,  L.  R.  7  H.  L. 
p.  490. 

(o)  Pi«ih  v.  Arton,  1869,  8  Eq.  626  ;  Minshall  v.  Lloyd,  1837,  2  M.  &  W 
450;    Weeton  v.  Woodcock,  1840,  7  M.  &  W.  14. 

{p)  Ex  parte  Brook,  1878,  10  C.  D.  100,  110. 

(q)  London  and  Westminster  Loan  Co.  v.  Drake,  1859,  28  L.  J.  C.  P. 
297  ;  Saint  v.  Pilley,  1875,  L.  R.  10  Ex.  137. 

(r)   Bankruptcy  Act,  1883,  s.  55  (3)  ;  supra,  p.  425. 

(s)  Re  Moser,  1884,  13  Q.  B.  D.  738. 

(t)  See  Stansfield  v.  Mayor  of  Portsmouth,  1858,  4  C.  B.  N.  S.  120  ; 
Sumner  v.  Bromilmv,  1865,  34  L.  J.  Q.  B.  130. 

(«)  Roffey  v.  Henderson,  1851,  17  Q.  B.  574. 
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mortgagees  without  notice,  who  claim  under  a  deed  dated 
subsequently  to  the  erection  of  the  fixtures  (r). 

A  tenant  who,  upon  quitting,  leaves  fixtures  which  he 
would  be  entitled  to  remove  upon  the  land,  under  a  parol 
agreement  with  the  landlord  that  the  latter  shall  take  them 
at  a  valuation,  can  recover  their  value.  The  agreement 
does  not  relate  to  an  interest  in  land  so  as  to  necessitate  its 
being  in  writing  (y) . 
Effect  of  new  It  seems  that  if  the  tenant  takes  a  new  lease  commencing 
lease-  from  the  expiration  of  the  old  one,  and  does  not  expressly 

reserve  his  right  to  fixtures,  the  fixtures  may  pass  under 
the  new  lease  as  the  landlord's  property,  free  from  any 
right  of  removal  by  the  tenant  (z) ;  but  the  statements  to 
this  effect  in  the  judgments  in  Ex  parte  Willoughhy  iyEresby 
are  not  to  be  taken  as  settling  the  question  (a). 

(3)  Tenant's  Eight  to  Remove  Fixtures  under 
Express  Agreement. 

The  general  rule  with  respect  to  annexations  to  the  free- 
hold is  always  open  to  variation  by  agreement  of  the 
parties  (b) ,  and  hence  the  common  law  rights  of  a  tenant 
may  be  either  extended  or  restricted  ,by  the  terms  of 
the  lease  ;  but  a  lease  ought  not  to  be  construed  so  as 
to  take  away  the  ordinary  legal  rights  of  the  tenant  to 
remove  trade  or  other  fixtures,  unless  such  an  intention 
is  clearly  expressed  (c).  A  clause  which  frequently  has  the 
effect  of  taking  away  the  tenant's  rights  is  the  covenant  to 
yield  up  in  repair,  and  the  tenant  is  by  such  a  covenant 
precluded  from  removing  any  fixtures  to  which  it  applies, 
including  fixtures   erected   for  the  purposes   of   trade  (d). 

(x)  Thomas  v.  Jennings,  1896,  45  W.  R.  93. 

ly)  Hallen  v.  Bunder,  1834,  1  C.  M.  &  R.  266;  Lee  v.  Gashell,  Ls76, 
1  Q.  B.  D.  700.  See  Lee  v.  Risdon,  1816,  7  Taunt.  188.  And  us  tc 
damages  for  the  wrongful  removal  of  fixtures,  see  Thoynpson  v.  I'ettitt. 
1847,  10  Q.  B.  101  ;  McGregor  v.  High,  1870,  21  L.  T.  803. 

(s)  Ex  parte  Willoughby  D'Eresby,  1881,  44  L.  T.  781  ;  2  Sm.  L.  C, 
lOtli  ed.  p.  213.     See  Thorpe  v.  Milligan,  1857,  5  W.  R.  337. 

(a)  Ex  parte  Willoughby  D'Eresby,  1881,44  L.  T.  p.  785. 

(b)  Wood  v.  Hewett,  1846,  8  Q.  B.  p.  919.  Where  in  ejectment  against 
the  tenant  an  agreement  is  made  to  stay  proceedings  for  a  specified 
period,  the  tenant's  right  to  remove  fixtures  seems  to  he  gone  :  Fitzherbert 
v.  Shaw,  1789,  1  H.  Bl.  258  ;  Heap  v.  Barton,  1852,  21  L.  J.  C.  P.  153. 

(c)  JJ.  of  Beaufort  v.  Bates,  1862,  3  D.  F.  &  J.  381,  390. 

(d)  Burt  v.  Hash-tt,  1856,  18  C.  B.  162,  893. 
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The   following   are    instances   of   the    application    of    this 
principle : — 

Covenant  to  keep  in  repair  the  demised  premises  and  all  Construction 
7-7  7-  7  •  j.  j.    i    -ii  of  particular 

erections,   buildings  and  improvements  erected   thereon    covenants. 

during  the  term,  and  to  yield  up  the  same  at  the  end  of 
the  term.  The  tenant  cannot  remove  a  verandah  the 
lower  part  of  which  is  affixed  to  the  ground  by  means 
of  posts  (e) ;  or  the  sashes  and  framework  of  a  green- 
house, the  framework  being  fixed  by  mortar  to  walls 
built  to  receive  it(/). 

Covenant  to  yield  up  in  repair  at  the  expiration  of  the 
lease  all  erections  and  buildings  which  should  be  erected 
and  built  during  the  term  on  the  demised  premises. 
The  tenant  cannot  remove  trade  buildings  if  annexed 
to  the  freehold  (g)  ;  though  otherwise  if  they  merely 
rest  on  blocks  or  pattens  (h).  In  the  latter  case  they 
are  not  erections  or  buildings  within  the  meaning  of 
the  covenant  (h) . 

Covenant  to  leave  at  the  end  of  the  term  a  water-mill  with 
all  fixtures  and  improvements  during  the  term  fixed  or 
set  up  upon  the  premises  in  good  condition.  Tenant 
cannot  remove  a  pair  of  new  millstones  set  up  by  him 
during  the  term,  although  under  the  custom  of  the 
country  he  would  have  been  entitled  to  do  so  (/). 

Covenant  to  yield  up  certain  scheduled  articles,  together 
with  all  doors,  dfce.  (mentioning  a  long  list  of  various 
articles),  and  other  additions,  improvements,  fixtures 
and  tilings.  Held,  that  since  the  specified  articles 
belonged  to  no  assignable  genus,  the  general 
words    were   not    restricted  by   the  rule  of  ejusdem 

(e)  Penry  v.  Brown,  1818,  2  Stark.  403. 

(/)  West  v.  Bldkeway,  1841,  2  M.  &  Gr.  729,754.  But  in  both  these 
cases  it  seems  that  the  tenant  would  have  no  right  of  removal  even  apart 
from  the  covenant. 

(g)  Though  otherwise  he  would  have  been  entitled  to  remove  them. 
See  Martyr  v.  Bradley,  1832,  9  Bing.  p.  29  ;  Bidder  v.  Trinidad  Petroleum 
Co.,  1W68,  17  W.  R.  153. 

(h)  Naylor  v.  Collinge,  1817,  1  Taunt.  19.  See  supra,  p.  316;  and  see 
Foley  v.  Addenbrooke,  1844,  13  M.  &  W.  174.  For  a  covenant  to  repair 
and  yield  up  engines  erected  for  purpose  of  trade,  see  R.  v.  Topping, 
1825,"  M'Clel.  &  Y.  544. 

(i)  Martyr  v.  Bradley,  1832,  9  Bing.  24.  And  so,  generally,  as  to 
substituted  fixtures,  where  there  is  a  covenant  to  repair  :  Sunderland 
V.  Newton,  1830.  3  Sim.  450. 
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generis,  and   the   lessee   had   no    title    to    tenant's 
fixtures  (k). 
Covenant,  in  a  lease  of  salt  works,  to  leave  the  works  in 
good  repair  at  the  end  of  the   term.     Prevents  the 
removal  of  salt-pans  placed  in  frames  of  brick  (/)- 
But    such    a    covenant  does    not    embrace    articles 
which  are  not  fixtures  (m). 
Where,  however,  the  reference  to  fixtures  generally  is 
preceded  by  specific  wTords  which  comprise  landlord's  fix- 
tures only,  the  general  words  will  be  restricted  accordingly. 
Covenant  to  deliver  up  the  demised  -premises,  together  with 
all  locks,   dec,  and  other  fixtures  and  articles  in  the 
nature  of  fixtures,  which  shall  at  any  time  during  the 
said   term  he  fixed  or  fastened  to  the   said,    demised 
premises,  or  he  thereto  belonging.     Leaves  the  tenant 
at  liberty  to  remove  fixtures  of  the  description  known 
as  tenant's  and  trade  fixtures  (n). 
If  a  lessee  who  has  erected  trade  fixtures  takes  a  new  lease 
with  a  covenant  to  repair,  he  will  be  bound  to  repair  the  fixtures, 
unless  there  are  strong  circumstances  to  show  that  they  were 
not  intended  to  pass  under  the  words  of  the  second  demise  (o). 
The  mere  removal  and  sale  by  a  tenant,  during  the  term, 
of  fixtures,  which  he  does  not  immediately  replace,   but 
which  can  be  replaced  before  the  end  of  the  term,  is  not  of 
itself  a  breach  of  his  covenant  to  repair  and  uphold  the 
demised  premises,  and  to  deliver  up  the  same  at  the  end  of 
the  term,  together  with  all  things  affixed  thereto  (p). 

Trade  fixtures  are  not  in  the  reputed  ownership  of  the 
lessee,  and  the  lessor  may  take  them  under  a  special  agree- 
ment, notwithstanding  the  lessee's  bankruptcy  (q). 


(k)  Wilson  v.  Whateley,  1860,  1  J.  &  H.  436.  For  effect  of  covenant 
giving  the  landlord  power  in  certain  events  to  "  seize  and  retain  .  .  . 
all  fixtures  whatsoever,  whether  tenant's  or  trade  fixtures  or  otherwise," 
see  Dumergue  v.  Ilumsey,  1863,  2  H.  &  C.  777. 

(I)  E.  of  Mansfield  v.  Blackburne,  1840,  6  Bing.  N.  C.  426.  See 
Cosby  v.  Shaw,  1887,  23  L.  R.  Ir.  181. 

(m)  D.  of  Beaufort  v.  Bates,  1862,  3  D.  F.  &  J.  381. 

(n)  Bishop  v.  Elliott,  1855,  11  Ex.  113,  321.  See  Sumner  \.  Bromiloiv, 
1865,  34  L.  J.  Q.  B.  130;  Wilde  v.  Waters,  1855,  16  C.  B.  637; 
Dumergue  v.  Bumsey,  1863,  2  H.  &  C.  p.  788. 

(o)  Thresher  v.  East  London  Water  Works,  1824,  2  B.  &  C.  608. 

(  p)  Doe  v.  Davis,  1851,  15  Jur.  155. 

(q)  Clark  v.  Crownshaw,  1832,  3  B.  &  Ad.  804.  See  Storer  v.  Hunter, 
1824,  3  B.  &  C.  368. 
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SECT.   II.— EMBLEMENTS. 
(1)  In  what  Cases  they  may  be  Claimed. 

At  common  law  tenants  for  will  (r)  or  from  year  to  Eight  to 
year  (s),  or  for  other  uncertain  interests,  were,  and,  except  emblements- 
in  cases  falling  within  the  statute  next  mentioned,  still  are, 
upon  the  determination  of  the  tenancy,  entitled  to  the  henefit 
of  the  growing  crops,  subject  to  the  following  conditions  : — 
(1)  The  tenancy  must  not  be  determined  by  the  tenant's 
own  act,  as  where  he  surrenders,  or  where  a  tenant  who 
holds  durante  viduitate  marries  (t)  ;  and  for  this  purpose  a 
determination  by  forfeiture  is  deemed  to  be  due  to  the 
tenant's  own  act,  although  it  is  the  lord  who  enforces  the 
forfeiture  (u)  :  (2)  the  tenant  is  only  entitled  to  such  crops 
growing  upon  the  land  as  ordinarily  repay  the  labour  by 
which  they  are  produced  in  the  year  in  which  that  labour 
is  bestowed,  though  the  crop  may  in  extraordinary  seasons 
be  delayed  beyond  that  period  (x)  ;  thus  grain  crops  (y), 
clover  (z),  hemp,  flax  (a),  and  potatoes  (b)  may  be  claimed 
as  emblements  ;  and  also  hops,  since,  though  the  plants  are 
not  renewed,  so  much  labour  and  expense  are  incurred  over 
the  old  plants  as  to  make  the  annual  profits  a  proper 
recompense  for  the  year's  expenditure  (c )  ;  but  permanent 
or  natural  profits  of  the  earth,  such  as  fruit  trees  or 
grass  (d),  do  not  come  within  that  designation. 

A  person  entitled  to  emblements  may  enter  upon  the 
lands  after  the  determination  of  his  tenancy  for  the  purpose 

(r)  Litt.  s.  68. 

(s)  Kingsbury  v.  Collins,  1827,  4  Bing.  p.  207 ;  Graves  v.  Weld,  1833, 
5  B.  &  Ad.  p.  114. 

{t)  Bulwer  v.  Bulwer,  1819,  2  B.  &  A.  p.  471  ;  OlanaVs  Guse,  1602, 
5  Rep.  116  a. 

(u)  Davis  v.  Eyton,  1830,  7  Bing.  154.  But  it  seems  that  an  under- 
lessee  takes  emblements  though  the  headlease  is  determined  by  the  act 
of  the  lessee  :  2  Black.  Com.  124 ;  contra,  Oland's  Case,  1602,  5  Ren 
116  a.  '  '  v 

(x)  Graves  v.  Weld,  1833,  5  B.  &  Ad.  105,  118. 

(y)  1  Rol.  Abr.  728  (A.),  22. 

(z)  Graves  v.  Weld,  supra. 

(a)  Co.  Litt.  55  b. 

(6)  Judgment  of  Bayley,  J.,  in  Evans  v.  Roberts,  1826,  5  B.  &  C. 
p.  832  ;  Haines  v.  Welch,  1868,  L.  R.  4  C.  P.  91. 

(c)  Graves  v.  Weld,  1833,  5  B.  &  Ad.  p.  119  ;  Latham  v .  Ahcood,  1636, 
Cro.  Car.  515.  In  Kingsbury  v.  Collins,  1827,  4  Bing.  202,  teazles  were 
allowed  to  be  emblements,  but  the  present  point  was  not  raised 

((/)  2  Black.  Com.  123  ;  Co.  Litt.  55  b. 
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of  cutting  and  carrying  away  the  crops  (e),  for  where  the 
law  gives  anything  to  any  one  it  gives  impliedly  whatever 
is  necessary  for  the  taking  and  enjoying  of  the  same  (/). 
The  right  to  emblements  passes  on  the  death  of  the  lessee 
to  his  executors  (g) ;  and  where  the  tenant  has  agreed  to 
share  the  crop  with  a  third  person,  such  third  person  is 
entitled  to  take  the  crop  as  emblements  (h). 

(2)  Provision  as  to  Tenants  of  Landlords  entitled 
for  uncertain  interests. 

In  the  case  of  tenants  whose  term  is  uncertain  by  reason 
of  its  being  liable  to  fall  with  the  estate  of  a  landlord 
entitled  for  an  uncertain  interest,  the  right  to  continue  the 
tenancy  for  the  remainder  of  the  current  year  has  been 
substituted  for  the  right  to  emblements  by  14  &  15  Vict, 
c.  25,  s.  1  (i). 


SECT.  III.—  AWAY-GOING  CROPS  AND  COMPENSATION 
FOR  TILLAGES,  ETC. 

Tenant  right.  In  the  case  of  tenancies  for  a  fixed  term  it  is  the  rule  of 
law  that  the  tenant  must,  at  the  end  of  the  term,  give  up 
possession  of  the  farm  with  all  crops  then  growing  and  the 
benefit  of  all  improvements  which  he  has  made  (k)  ;  but  in 
order  to  induce  the  tenant  to  cultivate  the  land  properly, 
and  especially  during  the  last  year  of  the  tenancy,  the  rule 
is  frequently  excluded  either  by  express  stipulation  (l)  or 
by  the  custom  of  the  country.  With  respect  to  away- 
going  crops,  such  a  custom  may  be  either  that  the  outgoing 
tenant  shall  be  permitted,  after  he  has  quitted  the  farm, 

(c)  Co.  Litt.  s.  68  ;  Kingsbury  v.  Collins,  1827,  4  Bing.  202.  See 
Haylingv.  Okey,  1853,  8  Ex.  531,  545. 

(/)  Co.  Litt.  56  a. 

(g)  Co.  Litt.  55  b. 

{h)  Kingsbury  v.  Collins,  1827,  4  Bing.  202. 

(i)  The  Landlord  and  Tenant  Act,  1851.  As  to  the  construction  of 
this  section,  see  Haines  v.  Welch,  1868,  L.  R.  4  C.  P.  91. 

(k)  Caldecott  v.  Smythies,  1837,  7  C.  &  P.  808. 

(l)  Where  a  lease  for  twenty-one  years  gave  the  lessee  a  right  to  com- 
pensation "  at  the  end  of  the  term,"  and  there  was  an  option  to  determine 
the  lease  at  the  end  of  seven  years,  the  lessee  upon  determining  the  lease 
at  the  seven  years  was  held  to  he  entitled  to  compensation  :  Sevan  v. 
Chambers,  1896,  12  T.  L.  R.  417. 
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to  reap  all  or  part  of  the  crops  he  has  sown  (m)  ;  or  that  he 
shall  receive  payment  for  the  crops  from  the  incoming 
tenant  or  the  landlord.  With  respect  to  the  management 
of  the  farm  during  the  last  year,  the  custom  may  be  that 
the  tenant  shall  be  entitled  on  quitting  to  compensation 
for  seeds  and  tillage  and  fallows  which  are  not  then 
exhausted  (n).  Where  the  away-going  crops  are  limited  to 
a  specific  proportion  of  the  demised  land,  the  tenant  sows 
any  excess  for  the  benefit  of  the  landlord  or  the  incoming 
tenant  (o)  ;  unless,  indeed,  the  sowing  has  been  authorized 
by  the  landlord  (p) .  It  is  not  an  unreasonable  custom  that 
the  tenant,  on  quitting  the  farm,  should  be  entitled  to  charge 
his  landlord  with  a  certain  portion  of  the  expense  of 
necessary  drainage  of  the  farm  done  without  the  landlord's 
consent  or  knowledge,  such  drainage  being  according  to  the 
rules  of  good  husbandry  (q).  The  tenant's  claim  to  com- 
pensation for  tillage  is  so  favourably  viewed  that  where  he 
does  the  necessary  ploughing  and  sows  the  land  in  the 
ordinary  and  proper  course  of  husbandry,  and  leaves 
manure  for  .the  benefit  of  the  landlord,  who  accepts  and 
uses  it,  the  law,  even  where  there  is  no  custom,  will  imply 
an  agreement  to  pay  the  value  (r),  and  the  tenant  does  not 
lose  his  right  by  holding  over  (r). 

Wliere  there  is  a  custom  of  the  country  regulating  any  Custom, 
of  the  above  matters,  and  the  lease  contains  no  stipulations 
which  are  inconsistent  with  it,  the  custom  will  be  considered 
as  engrafted  upon  the  lease,  and  forming  part  of  it,  as 
fully  as  if  it  were  expressly  stated  (s).  A  custom  for  this 
purpose  is  not  a  custom  strictly  so  called,  and  need  not  be 
immemorial.     It  is  sufficient  if  it  is  the  usage  or  general 

(m)  Wigglesworth  v.  JJallison,  1779,  1  Doug.  201  ;  1  Smith's  L.  C. 
10th  eil.  p.  528. 

(n)  See  Senior  v.  Armytage,  1816,  Holt,  N.  P.  197;  Dolby  v.  Hirst, 
1819,  1  Br.  &  B.  224  ;  Hutton  v.  Warren,  1836,  1  M.  &  W.  466.  As  to 
express  agreements  with  respect  to  tillages  and  improvements,  see 
Whittaker  v.  Barter,  1832,  1  Cr.  &  M.  113  ;  Newson  v.  Smythies,  1858, 
3  H.  &  N.  840  ;  Brocklington  v.  Saunders,  1864,  13  W.  B.  46. 

(o)  Caldecott  v.  Smythies,  1837,  7  C.  &  P.  808. 

(p)  Griffiths  v.  Tombs,  1833,  7  C.  &  P.  810. 

(q)  Mousley  v.  Ludlam,  1851,  21  L.  J.  Q.  B.  64. 

(;•)  Martin  v.  CoUlman,  1834,  4  L.  J.  K.  B.  37. 

(s)  Hutton  v.  Warren,  1836,  1  M.  &  W.  466 ;  Wigglesworth  v.  Dallison, 
1779,  1  Doug.  201  ;   1  Sm.  L.  C.  10th  ed.  p.  528. 
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Exclusion  of 
custom. 


practice  of  the  neighbourhood  (t) ;  but  the  practice  of  a 
particular  estate  is  not  supposed  to  be  matter  of  notoriety, 
and  has  not  the  same  effect  (u). 

It  was  said  in  Senior  v.  Armytage  (x)  that  the  custom  was 
operative  provided  the  written  agreement  did  not  in  express 
terms  exclude  it ;  but  the  custom  may  be  also  excluded  by 
implication,  and  for  this  purpose  it  is  sufficient  if  there  is 
any  term  of  the  lease  necessarily  repugnant  to  or  incon- 
sistent with  the  custom  (y).  Thus  a  custom  for  the  tenant 
to  have  the  away-going  crops  is  excluded  if  the  lease 
expressly  makes  other  provision  in  respect  of  such  crops  (z)  ; 
and  it  is  equally  excluded  if  the  tenant  holds  after  the 
expiration  of  the  lease  as  yearly  tenant  without  coming  to 
a  fresh  agreement  (z). 

But  a  stipulation  giving  compensation  for  certain  matters 
does  not  exclude  a  custom  giving  compensation  for  matters 
substantially  different  (a)  ;  and  a  stipulation  as  to  deductions 
of  one  kind  from  the  value  of  the  away-going  crop  does  not 
exclude  a  custom  as  to  deductions  of  another  kind  (&).  If 
the  lease  contains  no  stipulations  as  to  the  mode  of  quitting, 
the  outgoing  tenant  is  entitled  to  his  away-going  crop 
according  to  the  custom  of  the  country,  although  the  terms 
of  holding  may  be  inconsistent  with  such  a  custom  (c). 

It  has  been  said  that  the  tenancy  still  continues  as  to 

for  purpose  of  j.jie  \an(\  on  which  the  away-going  crop  is  growing  (d)  ;  or 
away-going  t  .         .  .  . 

crops.  that   the  outgoing  tenant  remains  in  possession  until  all 

is  done  which  he  has  a  right  to  do  in  respect  of  the  crop  (e). 

But  where  the  tenant  is  to  leave  the  crop  to  the  landlord 

or  the  incoming  tenant  at  a  valuation,  he  has  no  right  of 

(t)  Daily  v.  Hirst,  1819,  1  Br.  &  B.  224,  pp.  228,  230. 

(»)  Womersley  v.  Dally,  1857,  26  L.  J.  Ex.  219. 

(x)  181fi,  Holt,  N.  P.  197. 

(?/)  Holding  v.  Pigott,  1831,  7  Bing.  465,  p.  474. 

(z)  Boraston  v.  Green,  1812,  16  East,  71.  See  Webb  v.  Plumer,  1819, 
2  B.  &  A.  746  ;  Roberts  v.  Barker,  1833,  1  Cr.  &  M.  808  ;  Clarke  v. 
Roystone,  1845,  13  M.  &  W.  752;  Clarke  v.  Westrope,  1856,  18  C.  B.  765. 

(a)  Hutton  v.  Warren,  1836,  1  M.  &  W.  466. 

(h)  Re  Constable  and  Cransivick's  Arbitration,  1899,  80  L.  T.  164. 

(e)  Holding  v.  Pigott,  supra.  See  Muncey  v.  Dennis,  1856,  1  H.  &  N. 
216.  (d)  Boraston  v.  Green,  1812,  16  East,  p.  81. 

(e)  Griffiths  v.  Puleston,  1844,  13  M.  &  W.  p.  360.  See  Beavan  v. 
Delahay,  1788,  1  H.  Bl.  5  ;  Re  Powers,  1890,  63  L.  T.  626.  So  by  special 
stipulation  the  lessor  or  the  incoming  tenant  may  have  the  right  to  enter 
and  plough  before  the  termination  of  the  notice  to  quit  :  Milner  v. 
Jordan,  1846,  8  Q.  B.  615.     See  Petrie  v.  Daniel,  1  Smith,  199. 


Possession 
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possession  so  as  to  exclude  the  landlord,  but  at  most  a 
right  to  go  on  the  land  for  the  purposes  of  the  crop  until 
the  valuation  is  made  (/). 

Tenant  right  only  arises  at  the  expiration  of  the  lease   incidents  of 
and  on  the  substantial  performance  of  the  covenants,  and  tenant  right- 
upon  abandoning  his  tenancy  during  the  term  the  tenant 
forfeits  his  tenant  right  (g).     He  will   also   forfeit  it  by 
accepting  a  new  tenant  right  under  a  fresh  lease,  but  not  by 
taking  a  new  lease  which  is  silent  about  compensation  (h). 

Tenant  right  is  assignable,  and  passes  under  an  assign- 
ment of  "  all  the  estate  and  interest  "  of  the  outgoing 
tenant  in  the  farm  (7).  And  an  agreement  by  the  tenant 
to  pay  interest  on  a  valuation  at  entry,  and  to  leave  an 
equal  valuation  on  quitting,  enures  for  the  benefit  of  the 
landlord  for  the  time  being  (k).  An  action  to  recover  com- 
pensation for  tenant  right  enforces  an  "  obligation  affecting 
land  "  within  E.  S.  C,  Ord.  16,  r.  1  (k),  and  an  order  can  be 
made  for  service  of  the  writ  out  of  the  jurisdiction  (I). 

Prima  facie  the  landlord  is  bound  to  pay  the  outgoing  Compensation 
tenant  for  tillages,  and  the  incoming  tenant  does  not  render  — by  whom 
himself  liable  to  do  so  by  the  mere  fact  of  entering  upon 
the  land,  unless  a  new  contract  has  been  entered  into  with 
him  (in).  Where  there  is  a  custom  that  the  incoming 
tenant  shall  pay  for  the  fallows,  and  shall  be  repaid  upon  his 
leaving  the  premises,  there  is  an  implied  contract  on  the 
part  of  the  landlord  that  if  there  be  no  incoming  tenant  the 
landlord  will  pay  the  outgoing  tenant  according  to  the 
custom  (n).  And,  generally,  where  there  is  no  incoming 
tenant  any  payment  due  by  custom  to  the  outgoing  tenant 
must  be  borne  by  the   landlord  (n).     Valuation   is   not  a 

(./')  Strickland  v.  MaxweU,  1834,  2  Cr.  &  M.  539.  As  to  the  effect  of 
enstand  for  manure,  see  Beaty  v.  Gibbons,  16  East,  116. 

(;/)  Englandv.  Shearburn,  1884, 52  L.  T.  22.  See  Thorpe  v.  Eyre,  1834, 
1  A.  &  E.  926.  As  to  observance  of  covenants  being  under  the  terms  of 
the  lease  a  condition  precedent  to  the  enjoyment  of  outgoing  rights,  see 
Strickland  v.  Maxwell,  1834,  2  Cr.  &  M.  539. 

(h)  Lane  v.  Moeder,  1885,  C.  &  E.  548. 

(i)  Vary  v.  Cary,  1862,  10  W.  R.  669. 

(k)   JFagstaffv.  Clinton,  1883,  C.  &  E.  45. 

(0  Kaye  v.  Sutherland,  1887,  20  Q.  B.  D.  147. 

{m)  Godd  v.  Brown,  1867,  15  L.  T.  536  ;  Sucksmith  v.  Wilson,  1866, 
4  F.  &  F.  1083. 

(n)  Faviell  v.  Gaskoin,  1852,  7  Ex.  273.  See  Stafford  v.  Gardner,  1872, 
L.  R.  7  C.  P.  242.  And  a  custom  throwing  liability  on  the  incoming 
tenant  is  bad  :  Bradbura  v.  Foley,  1878,  3  C.  P.  D.  129. 
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condition  precedent  to  payment,  unless  made  so  by  the  terms 
of  the  lease,  and  the  tenant  can  recover  against  the  landlord 
on  a  quantum  meruit  (o). 


Right  to  com- 
pensation. 


Holdings  to 
which  Act 
applies. 


Schedule  of 
improve- 
ments. 


SECT.  IV.— STATUTOEY  COMPENSATION  FOE 
IMPROVEMENTS. 

(1)  The   Agricultural   Holdings   Act,   1883  (p). 

Subject  to  the  conditions  prescribed  by  the  Agricultural 
Holdings  Act,  1883  (q),  a  tenant  (r)  who  has  made  on  his 
holding  any  of  the  improvements  subsequently  mentioned 
is  entitled,  on  quitting  his  holding  at  the  determination  of 
a  tenancy,  to  obtain  from  the  landlord,  as  compensation 
under  the  Act,  such  sum  as  fairly  represents  the  value  of 
the  improvement  to  an  incoming  tenant  (s). 

The  Act  applies  only  to  holdings  which  are  either  wholly 
agricultural  or  wholly  pastoral,  or  in  part  agricultural  and 
as  to  the  residue  pastoral,  or  in  whole  or  in  part  cultivated 
as  a  market  garden ;  and  a  holding,  although  satisfying  any 
of  these  conditions,  is  excluded  if  let  to  the  tenant  during 
his  continuance  in  any  office,  appointment,  or  employment 
held  under  the  landlord  (t). 

The  list  of  improvements  (u)  to  which  the  Act  applies  is 
divided  into  three  parts  according  as  the  claim  to  compen- 
sation depends  :   (1)  on  the  previous  consent  of  the  landlord  ; 

(o)  Sucksmith  v.  Wilson,  1866,  4  F.  &  F.  1083  ;  Clarke  v.  Westrope, 
1856,  18  C.  B.  765. 

Q>)  This  repeals  by  sect.  62  the  Agricultural  Holdings  Act,  1875 
(38  &  39  Vict.  c.  92),  except  as  to  rights  already  acquired,  or  as  to 
improvements  under  the  Act  by  tenants  holding  under  tenancies  current 
on  1st  January,  1884.  As  to  recovery  of  compensation  given  by  that  Act, 
see  Smith  v.  Acock,  1884,  28  Sol.  Journ.  740  (Northleach  County  Court). 

(q)  46  &  47  Vict.  c.  61.  The  Act  came  into  force  on  1st  January,  1884 : 
sect.  53. 

(?•)  I.e.  the  holder  of  land  under  a  landlord  for  a  term  of  years,  or  for 
lives,  or  for  lives  and  years,  or  from  year  to  year  :  sect.  61.  There  may 
be  a  tenancy  from  year  to  year  within  this  definition,  although  the 
tenancv  is  determinable  on  three  months'  notice  at  any  time  of  the  year  : 
King  v.  Eversfield,  1897,  2  Q.  B.  475. 

(s)  Sect.  1.  As  to  tenancies  current  at  the  commencement  of  the  Act, 
see  sects.  5,  61  ;  Smith  v.  Acock,  1885,  53  L.  T.  230. 

(t)  Sect.  54.  Where  land  held  with  a  cottage  has  been  cultivated  with 
a  plough,  it  has  been  held  that  the  Act  applies,  and  a  year's  notice  to 
quit  is  necessary  :  Godfrey  v.  Jacobs,  1886,  30  Sol.  Journ.  539  (March 
County  Court).  But  Avhere  a  shop  and  grass  land  are  let  together  the 
tenancy  is  not  wholly  pastoral,  and  is  not  within  the  Act  :  Moiiey  v. 
Jones,  1888,  32  Sol.  Journ.  630  (Gainsborough  County  Court). 

(u)  Sched. I. 
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(2)  on  previous  notice  to  the  landlord  ;  or  (3)  is  free  from 
such  condition  (x). 

Pakt  I. 
Improvements  to  which  the  consent  of  the  landlord  is 
required.  —  (1)  Erection  or  enlargement  of  buildings ; 
(2)  formation  of  silos  ;  (3)  laying  down  of  permanent  pasture  ; 
(4)  making  and  planting  of  osier-beds ;  (5)  making  of  water 
meadows  or  works  of  irrigation ;  (6)  making  of  gardens  ; 
(7)  making  or  improving  of  roads  or  bridges  ;  (8)  making  or 
improvement  of  watercourses,  ponds,  wells,  or  reservoirs, 
or  of  works  for  the  application  of  water-power  or  for  supply 
of  water  for  agricultural  or  domestic  purposes ;  (9)  making 
of  fences  ;  (10)  planting  of  hops ;  (11)  planting  of  orchards 
or  fruit  bushes  ;  (12)  reclaiming  of  waste  land  ;  (13)  warping 
of  land  (y)  ;  (14)  embankment  and  sluices  against  floods. 

Part  II. 

Improvement  in  respect  of  which  notice  to  the  landlord  is 
required. — (15)  Drainage. 

Part  III. 

Improvements  to  which  consent  of  landlord  is  not  required, 
nor  need  previous  notice  be  (liven. — (16)  Boning  of  land  with 
undissolved  bones  ;  (17)  chalking  of  land;  (18)  clay-burning  ; 
(19)  claying  of  land ;  (20)  liming  of  land ;  (21)  marling  of 
land ;  (22)  application  to  land  of  purchased  artificial  or  other 
purchased  manure  (z)  ;  (23)  consumption  on  the  holding 
by  cattle,  sheep,  or  pigs  of  cake  or  other  feeding  stuff  not 
produced  on  the  holding. 

(x)  In  the  case  of  market  gardens  improvements  (1),  (6),  and  (11)  are 
to  be  treated  as  not  comprised  in  this  schedule,  and  the  following 
improvements  are  to  be  treated  as  comprised  in  Part  111.  of  the  schedule : 
(i.)  planting  of  standard  or  other  fruit  trees  permanently  set  out; 
(ii.)  planting  of  fruit  bushes  permanently  set  out ;  (iii.)  planting  of  straw- 
berry plants  ;  (iv.)  planting  of  asparagus  and  other  vegetable  crops  ; 
(v.)  erection  or  enlargement  of  buildings  for  the  purposes  of  the  trade  or 
business  of  a  market  gardener.  Compensation  can  be  obtained  for  these 
improvements  without  previous  consent  or  notice  :  Market  Gardeners' 
Compensation  Act,  1895,  s.  3  (2),  (3).     See  infra,  p.  511. 

(y)  "  This  is  a  mode  of  fertilizing  land  by  means  of  the  warp  or  deposit 
of  mud  let  in  upon  it  by  the  action  of  tidal  rivers  through  artificial 
banks  and  channels  : "  Lely  and  Pearce,  Agricultural  Holdings,  2nd  ed. 
p.  150. 

(z)  See  Brunskill  v.  Atkinson,  1884,  29  Sol.  Jonrn.  29  (Kendal  County 
Court). 
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Compensation 
under  Part  I. 


Compensation 
under  Part  II. 


Compensation  in  respect  of  any  improvement  mentioned 
in  Part  I.  of  the  above  list  is  not  payable  unless  the  land- 
lord, or  his  agent  duly  authorized  in  that  behalf,  has,  pre- 
viously to  the  execution  of  the  improvement,  consented  in 
writing  to  the  making  of  such  improvement  (a).  Any  such 
consent  may  be  given  unconditionally,  or  upon  such  terms, 
as  to  compensation  or  otherwise,  as  may  be  agreed  upon 
between  the  landlord  and  the  tenant ;  and  in  the  event  of 
any  such  agreement  being  made,  any  compensation  payable 
thereunder  is  to  be  deemed  to  be  substituted  for  the  com- 
pensation under  the  Act  (6). 

Compensation  is  not  payable  in  respect  of  any  improve- 
ment mentioned  in  Part  II. — i.e.  drainage — unless  the  tenant 
has,  not  more  than  three  months  and  not  less  than  two 
months  before  beginning  to  execute  such  improvement, 
given  to  the  landlord,  or  his  agent  duly  authorized  in  that 
behalf,  notice  in  writing  (c)  of  his  intention  so  to  do,  and  of 
the  manner  in  which  he  proposes  to  do  the  intended  work. 
Upon  such  notice  being  given,  one  of  three  courses  can  be 
adopted  :  (1)  the  landlord  and  the  tenant  may  agree  on  the 
terms  as  to  compensation  or  otherwise  on  which  the  im- 
provement is  to  be  executed,  and  any  compensation  payable 
under  such  an  agreement  is  to  be  deemed  to  be  substituted 
for  compensation  under  the  Act ;  or  (2)  the  landlord  may, 
unless  the  notice  of  the  tenant  is  previously  withdrawn, 


(a)  The  consent  may  be  in  the  following  form  : — 
To  Mr.  C.  D. 

I  do  hereby  consent  to  the  execution  by  you,  at  your  own  cost  and 
expense,  of  the  following  improvements  upon  the  premises  now  held  by 
you  as  my  tenant  : — 

Erection  of  [buildings  as  specified,  or  execution  of  other  improvements 
mentioned  in  Part  I.] 

Dated  the day  of ,  18—.  E.  F. 

(b)  Sect.  3.  This  and  the  next  section  apply  only  to  improvements 
executed  after  the  commencement  of  the  Act.  Compensation  for 
improvements  executed  before  that  date  is  governed  by  sect.  2. 

(c)  As  to  service  of  notices,  &c,  under  the  Act,  see  sect.  28.  Notice 
to  an  agent  is  prima  facie  sufficient  :  Ingham  v.  Fenton,  1893,  10  T.  L.  K. 
113.     The  notice  may  be  as  follows  : — 

To  Mr.  E.  F. 

I  hereby  give  you  notice  that  I  intend,  after  the  lapse  of  two  months 
from  your  receipt  of  this  notice,  to  execute  the  following  drainage  works 
[describe  the  fwoposed  ivorks  in  detail]  ;  and  I  propose  to  execute  the  said 
works  in  the  following  manner  [describe  in  detail  the  manner]. 

Dated  the day  of ,  18—.  C.  D. 
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undertake  to  execute,  and  may  execute,  the  improvement 
himself  in  any  reasonable  and  proper  manner  which  he 
thinks  tit,  and  charge  the  tenant  with  a  sum  not  exceeding  5/. 
per  cent,  per  annum  on  the  outlay,  or  not  exceeding  such 
annual  sum,  payable  for  a  period  of  twenty-five  years,  as  will 
repay  the  outlay  in  that  period  with  interest  at  3/.  per  cent. 
per  annum,  such  annual  sum  to  be  recoverable  as  rent ;  or 
(3)  in  default  of  such  agreement  or  undertaking,  or  in  the 
event  of  the  landlord  failing  to  comply  with  his  undertaking 
within  a  reasonable  time,  the  tenant  may  execute  the 
improvement  himself,  and  will  then  be  entitled  to  compen- 
sation under  the  Act  (d).  The  landlord  and  the  tenant  may 
dispense  with  notice  under  the  section,  and  may  agree  in 
the  lease  or  otherwise  in  the  same  manner  and  as  validly  as 
if  notice  had  been  given  (d). 

Apart  from  agreements  providing  substituted  compensa- 
tion as  above,  any  agreement  made  by  a  tenant  by  virtue 
whereof  he  is  deprived  of  his  right  to  compensation  under 
the  Act  is  void  so  far  as  it  deprives  him  of  such  right  (e). 

A  tenant  is  not  entitled  to  claim  compensation  by  custom, 
or  otherwise  than  in  manner  authorized  by  the  Act,  in 
respect  of  any  improvement  for  which  he  is  entitled  to  com- 
pensation under  the  Act ;  but  where  he  is  not  entitled  to 
compensation  under  the  Act,  he  niay  recover  compensation 
under  any  other  Act  of  Parliament,  or  any  agreement  or 
custom,  in  the  same  manner  as  if  the  Act  had  not  passed  (/)  ; 
and,  subject  to  the  express  provisions  of  the  Act,  there  is  a 
general  saving  of  all  rights  both  of  landlords  and  tenants, 
including  rights  in  respect  of  emblements,  tillages,  away- 
going  crops,  and  fixtures  (g). 

The  right  of  a  tenant  who  continues  in  his  holding  to  obtain 
compensation  on  quitting  is  not  affected  by  any  change  of 
the  tenancy,  as  by  renewal  of  his  lease,  which  may  take 
place  (//) ;  and  an  incoming  tenant  who,  with  the  consent 

(d)  Sect.  4.  (e)  Sect.  55. 

(/)  Sect.  57.  ''Tenant"  means  a  tenant  claiming  compensation 
under  the  Act.  The  section  does  not  prevent  the  tenant  from  claiming 
compensation  under  an  express  agreement.  It  only  requires  that  claims 
under  the  Act  shall  he  made  in  accordance  with  its  provisions.  The 
Act  does  not  prevent  persons  contracting  themselves  out  of  it  :  Newby  v. 
Eckerdey,  1899,  1  Q.  B.  465;  47  W.  R.  245;  Re  Pearson  and  V Anson, 
1899,  68  L.  J.  Q.  B.  878. 

{(j)  Sect.  60.  (h)  Sect.  58. 


Agreements 
in  bar  of 
compensation 
void. 


Compensation 
under  the  Act 
is  exclusive. 


Changes  of 
tenancy. 
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Improve- 
ments made 
in  last  year 
of  tenancy. 


Estimating 
value  of  im- 
provements. 


in  writing  of  his  landlord  (i),  pays  compensation  under  the 
Act  to  the  outgoing  tenant,  is  entitled  on  quitting  to 
compensation  as  though  he  had  held  during  both 
tenancies  (A;). 

Tenants  holding  from  year  to  year,  and  tenants  for  a 
term  of  years  during  the  last  year  of  the  term,  are  subject 
to  an  important  restriction  in  respect  of  compensation  for 
improvements  other  than  manures  (I) — that  is,  Nos.  22  and 
23  in  the  above  list  (m).  A  tenant  from  year  to  year  has 
no  claim  to  compensation  under  the  Act  for  improvements 
begun  by  him  within  one  year  before  he  quits  his  holding, 
or  at  any  time  after  he  has  given  or  received  final  notice 
to  quit ;  and  a  lessee  for  years  has  no  claim  for  improve- 
ments begun  within  one  year  before  the  expiration  of  the 
lease.  A  final  notice  to  quit  means  a  notice  which  has  not 
been  waived  or  withdrawn,  but  has  resulted  in  the  tenant 
quitting  his  holding.  But  the  restriction  does  not  apply 
where  a  tenant  from  year  to  year  has  begun  the  improve- 
ment during  the  last  year  of  his  tenancy,  and  then  receives 
notice  to  quit,  in  pursuance  of  which  he  quits  at  the  end  of 
that  year ;  or  where  a  tenant,  whether  from  year  to  year 
or  as  lessee,  previously  to  beginning  the  improvement  has 
served  notice  of  his  intention  on  the  landlord,  and  the  land- 
lord has  either  assented  or  has  failed  for  a  month  after 
the  receipt  of  the  notice  to  object  to  the  making  of  the 
improvement  (it). 

In  estimating  the  value  of  any  improvement  in  the  First 
Schedule,  any  result  which  is  justly  due  to  the  inherent 
capabilities  of  the  soil  is  not  to  be  taken  into  account  (o) ; 
and  the  amount  of  the  compensation  is  to  be  reduced  by 
the  following  items : — (a)  Any  benefit  allowed  by  the  land- 
lord in  consideration  of  the  tenant  executing  the  improve- 
ment ;  (b)  in  case  of  compensation  for  manures  (p)  the  value 
of  the  manure  that  would  have  been  produced  by  the 
consumption  on  the  holding  of   any  hay,  straw,  roots,  or 


(i)  In  the  case  of  market  gardens  this  section  is  to  he  read  as  it'  the 
Avoids  "  with  the  consent  in  writing  of  his  landlord  :'  were  not  included 
therein  :  Market  Gardeners'  Compensation  Act,  1895,  s.  3  (4).  Vide 
infra,  p.  511. 

(k)  Sect.  56.  (/)  Sect.  59. 

(m)  Sect.  61.  (/()  Sect.  59. 

(o)  Sect.  1.  (p)  Sect.  61  ;  supra,  p.  503. 
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green  crops  removed  within  the  last  two  years  of  the 
tenancy  or  other  less  time  for  which  the  tenancy  has 
endured,  except  as  far  as  a  proper  return  of  manure  to  the 
holding  has  been  made  ;  and  (c)  any  sums  due  to  the  land- 
lord in  respect  of  rent,  waste,  breach  of  covenant,  and 
rates  and  taxes  (q).  And  the  amount  is  to  be  increased 
by  any  sum  due  to  the  tenant  in  respect  of  breach  of 
covenant  on  the  part  of  the  landlord  (r).  But  the  land- 
lord is  not  to  obtain  under  the  Act  compensation  in 
respect  of  waste  or  breach  of  covenant  by  the  tenant,  com- 
mitted or  permitted  in  relation  to  a  matter  of  husbandry 
more  than  four  years  before  the  determination  of  the 
tenancy  (r). 

When  a  tenant  wishes  to  claim  compensation,  he  must,  Notice  of 
two  months  at  least  before  the  determination  of  the  l^[m 
tenancy  (s),  give  notice  in  writing  to  the  landlord  (t)  of  his 
intention  to  make  the  claim  (u) ;  and  the  landlord  may 
thereupon,  before  the  determination  of  the  tenancy  or 
within  fourteen  days  thereafter,  give  a  counter-notice  in 
writing  to  the  tenant  of  his  intention  to  make  a  claim  in 
respect  of  any  waste  or  breach  of  covenant  or  other  agree- 
ment.     The  notice  and  counter-notice  must  state,  as  far 

(q)  In  an  arbitration  under  the  Act,  where  a  greater  amount  is  awarded 
to  the  landlord  in  respect  of  waste  and  breaches  of  covenant  committed 
by  the  tenant  than  is  awarded  to  the  tenant  as  compensation  for  improve- 
ments, the  landlord  cannot  recover  the  balance  under  the  procedure  given 
by  the  Act :  Re  Holmes  and  Formby,  1895,  1  Q.  B.  174.  But  where  the 
arbitration  is  by  agreement  outside  the  Act,  the  award  may  be  enforced 
under  sect.  12  of  the  Arbitration  Act,  1889.  Be  Lloyd  and  Tooth,  1899, 
1  Q.  B.  559.  The  landlord  cannot  make  an  independent  claim  under  the 
Act  ;  he  can  only  counterclaim  in  answer  to  the  tenant's  claim  :  Re 
Holmes  and  Formby.  (r)  Sect.  (3. 

(V)  Where  the  tenant  is  entitled,  under  the  custom  of  the  country,  to 
In ild  over  a  portion  of  the  land  for  a  definite  period  after  the  expiration 
of  his  notice  to  quit,  the  "  determination  of  the  tenancy  "  takes  place 
when  the  holding  under  the  custom  ends,  and  it  is  suiheient  if  the  notice 
is  given  two  months  before  that  time  :  Re  Paul,  1889,  24  Q.  B.  D.  247. 
But  it  is  otherwise  if  he  only  holds  over  buildings,  as  these  do  not  con- 
stitute an  "agricultural  holding,-' and  the  notice  is  bad  unless  given  two 
months  before  the  land  is  given  up  :  Morleyv.  Carter,  1898,  1  Q.  B.  8. 
See  Black  v.  Clay,  1894,  A.  C.  368. 

(t)  The  landlord's  agent  is  prima  facie  authorized  to  receive  such  a 
notice,  and,  unless  it  is  shown  that  his  authority  was  qualified,  the 
notice  is  sufficient  if  sent  to  him  :  Inghamv.  Fcnton,  1883,  10  T.  L.  K.  113. 

(n)  The  notice  may  be  in  the  following  form  : — ■ 
To  Mr.  E.  F. 

I  hereby  give  you  notice  that  upon  the  determination  of  my  tenancy 
under  you  of  the  premises  at  [describing  tliem],  on  the day  of 
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Settlement  of 
compensation. 


Reference. 


as  reasonably  may  be,  the  particulars  and  amount  of  the 
intended  claim  (x) . 

The  landlord  and  tenant  may  agree  on  the  amount  and 
mode  and  time  of  payment  of  compensation  to  be  paid  under 
the  Act ;  and  in  case  they  do  not  so  agree  the  difference  is 
settled  by  a  reference  (*/). 

A  reference  under  the  Act  is  to  a  single  referee,  if  the 
parties  concur  in  a  joint  appointment ;  otherwise,  to  two 
referees,  one  appointed  by  each  party,  or,  on  default  of 
either  party,  by  the  county  court,  and  an  umpire  to  be 
appointed  by  the  referees  before  entering  on  the  reference, 
or,  in  the  case  of  the  referees  failing  to  appoint  for  seven 
days  after  request  from  either  party,  by  the  county  court  (z). 

next,  I  intend  to  claim  compensation  under  the  Agricultural  Holdings 
Act,  1883,  as  follows  :— 

1.  Erection  of  [describe  nature  and  situation  of  buildings]    £    s.    d. 

in  accordance  with  your  consent  in  writing  dated  the 
day  of ,  18— - 

2.  Draining  [describe  land  drained]  in  manner  specified  in 

my  notice  to  you  dated  the day  of ,  18 —     .    -    -    - 

3.  Application  to  [describe  fields]  of  —  tons  of  nitrate  of  soda 

in  or  about  the  month  of ,  18 —   .         .         .         .     -    —    - 


Dated  the day  of -,  18—.  C.  D. 

And  the  counter-notice  as  follows  : — 
To  Mr.  C.  D. 

Referring  to  your  claim  dated  the day  of ,  18 — ,  for  com- 
pensation under  the  Agricultural  Holdings  Act,  1883,  I  hereby  give  you 
notice  that  I  intend  to  claim  against  you  as  follows  : — 

To  removing  from  the  demised  premises  in  or  about  the    £    s.    d. 

month  of  ,  18 — , of  hay  in  breach  of  covenant 

contained,  in  your  lease     .        .        .        .        .        .         .    —    —    — 


Dated  this day  of ,  18—.  E.  F. 

(.«)  Sect.  7. 

(y)  Sect.  8.  Such  reference  is  the  only  way  of  adjudicating  on  a  disputed 
claim.  It  cannot  form  the  subject-matter  of  a  counter-claim  in  an  action 
for  rent  brought  bv  the  landlord  in  the  High  Court :  Gaslight  and  Coke  Co. 
v.  Hollou-ay,  1885,  52  L.  T.  434  ;  Schofield  v.  Hincks,  1888,  58  L.  J.  Q.  B. 
147.  But  the  parties  cannot  by  agreement  confer  upon  the  county  court 
jurisdiction  to  make  an  order  for  enforcing  compensation  for  matters  not 
within  the  Act,  and  the  landlord  is  entitled  to  a  prohibition  to  prevent 
the  county  court  from  proceeding  upon  such  an  order :  Farauharson  v. 
Morgan,  1894,  1  Q.  B.  552.  On  the  other  hand,  if  the  reference  is  in 
fact  outside  the  Act  altogether,  it  is  not  avoided  for  non-compliance  with 
the  statutory  procedure  by  reason  of  the  award  including  some  matters 
which  are  within  the  Act :  Shrubb  v.  Lee,  1888,  59  L.  T.  376. 

(z)  Sect.  9.  See  further,  as  to  appointment  of  referee,  sects.  10,  11, 
and  Re  Griffiths  and  Morris,  1895,  72  L.  T.  290;  as  to  the  reference, 
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Where  any  money  agreed  or  awarded  or  ordered  on  Recovery  of 
appeal  to  be  paid  for  compensation,  costs,  or  otherwise  is  comPensatlon- 
not  paid  within  fourteen  days  after  the  due  time,  it  is 
recoverable,  upon  order  made  by  the  judge  of  the  county 
court,  as  money  ordered  by  a  county  court  under  its 
ordinary  jurisdiction  to  be  paid  is  recoverable  (a)  ;  or  it 
may  be  set  off  against  rent,  and  the  landlord  can  only 
distrain  for  the  balance  (b).  But  the  landlord  may  obtain 
from  the  county  court  a  charge  for  the  amount  on  the 
holding  (c),  and  where  the  landlord  is  a  trustee,  he  is  not 
liable  personally,  and  the  amount  can  only  be  recovered 
by  way  of  charge  on  the  holding  (d). 

A  landlord — i.e.  the  person  entitled  for  the  time  being  to  Persons 
receive  the  rents  and  profits  of  the  holding  (e),  whatever  m 
may  be  his  estate  or  interest  in  the  holding — has,  for  the 
purposes  of  the  Act,  the  powers  of  an  owner  in  fee  (,/'). 
The  designations  of  "  landlord"  and  "tenant"  continue  to 
apply  to  the  parties  until  the  conclusion  of  any  proceedings 
under  the  Act  in  respect  of  compensation  (c),  and  hence  the 
term  "landlord"  includes  the  executors  of  the  landlord  (r/) . 


Under  the   Local   Government   Act,   1894  (h),   a   parish  Land  hired 
council  has  power  to  hire  land  for  allotments,  and  such  „£  par,1Sph 

1  m  '  council  for 

hiring  ma}7,  under  the  authority  of  the  county  council,  be  allotments. 
compulsory  (i).     On     the    determination    of    any    tenancy 
created  by  compulsory  hiring,  a  single  arbitrator  is  to  have 
power  to  determine  as  to  the  amount  due  by  the  landlord 

sects.  12—19  :  costs,  sects.  20,  27  ;  Re  Griffiths  and  Moms,  supra :  time  for 
payment  of  compensation,  sect.  21  :  appeal,  sects.  22,  23  ;  Smith  v.  Acock, 
1884,  28  Sol.  Joum.  740  (Northleach  County  Court);  Brunskill  v. 
Atkinson,  1884,  29  Sol.  Joum.  29  (Kendal  County  Court).  The  appeal 
should  be  by  motion  :  Kirkheaion  Board  v.  Ainley,  Sons  <£•  Co.,  1892, 
2  Q.  B.  274';  County  Courts  Act,  1888,  ss.  120,  124;  E.  S.  C.  1883, 
Ord.  59,  rr.  9,  10.  See  as  to  married  women,  infants,  and  lunatics, 
sects.  25,  26.  (a)  Sect.  24. 

(b)  Sect.  47. 

(c)  Sects.  29,  30,  32.  The  charge  is  a  land  charge  within  the  meaning 
of  the  Land  Charges  Eegistration  and  Searches  Act,  1888  (51  &  52  Vict. 
c.  51),  and  must  he  registered  accordingly.     See  sect.  4  of  that  Act. 

(d)  Sect.  31.  This  charge  must  be  registered  as  mentioned  in  the 
preceding  note.  See  Tenants'  Compensation  Act,  1890  (53  &  54  Vict, 
c.  57),  s.  3. 

(e)  Sect.  61.  (/)  Sect.  42. 
(g)  Gough  v.  Gough,  1891,  2  Q.  B.  665. 

(h)  56  &  57  Vict.  c.  73.  (i)  Sect.  10  (1). 
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for  compensation  for  improvements,  or  by  the  parish 
council  for  depreciation ;  but  such  compensation  is  to  be 
assessed  in  accordance  with  the  provisions  of  the  Agricul- 
tural Holdings  Act,  1883(A).  The  arbitrator  is  to  be 
appointed  in  accordance  with  the  provisions  of  sect.  3  (I)  of 
the  Allotments  Act,  1887  (m) — that  is,  by  the  parties  if 
they  agree ;  if  not,  by  the  Local  Government  Board. 


Compensation 
to  tenants  of 
allotments. 

50  &  51  Vict. 
c.  2''.. 


('2)  The  Allotments  and  Cottage  Gardens  Compensation 
for  Crops  Act,  1887. 

This  Act  applies  to  allotments  of  not  more  than  two 
acres  in  extent  held  under  a  landlord,  and  cultivated  as 
a  garden  or  as  a  farm,  or  partly  as  a  garden  and  partly  as 
a  farm,  and  also  to  cottage  gardens  (/?■) .  The  term  "  holding  " 
in  the  Act  means  an  allotment  or  cottage  garden  (o).  Upon 
the  determination  of  the  tenancy  of  a  holding  (p),  the 
tenant  (q)  is  entitled,  notwithstanding  any  agreement  to 
the  contrary,  to  obtain  from  the  landlord  compensation  in 
money  (1)  for  crops,  including  fruit,  growing  upon  the 
holding  in  the  ordinary  course  of  cultivation,  and  for  fruit 
trees  and  fruit  bushes  planted  by  him  with  the  previous 
consent  in  writing  of  the  landlord ;  (2)  for  manure  under 
the  circumstances  specified  in  the  Act ;  and  (3)  for  drains 
and  outbuildings,  &c,  made  with  the  written  consent  of 
the  landlord  (r).  Any  difference  as  to  the  amount  and  time 
of  payment  of  compensation  is  settled  by  arbitration  (s), 
and  the  award  is  final  in  every  case  (t).  The  amount  of 
the  compensation  can  be  recovered  under  an  order  made 
by  the  county  court  (u).  A  claim  under  the  Act  excludes 
any  claim  under  the  Agricultural  Holdings  Act,  1883  (x). 

(h)  56  &  57  Vict.  c.  73,  s.  10  (7). 

(I)  See  sub-sect.  (4). 

(m)  50  &  51  Vict.  c.  48. 

(h)  A  cottage  garden  is  an  allotment  attached  to  a  cottage  :  sect.  4. 

(o)  Sect.  4.' 

(p)  By  effluxion  of  time  or  any  other  cause  :  sect.  4.  As  to  compen- 
sation to  the  tenant  of  an  allotment  under  the  Allotments  Act,  1887, 
whose  tenancy  is  determined  under  sect.  8  of  the  Act,  see  that  section. 

(q)  Or  his  legal  personal  representatives  :  sect.  4. 

(r)  Sect.  5. 

(s)  Sects.  7 — 15.     As  to  deductions  from  the  compensation,  see  sect.  6. 

(0  Sect.  16. 

(u)  Sect.  17. 

x)  Sect.  18. 
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The  Act  only  applies  to  poor  persons  who  cultivate  their 
gardens  for  food  or  pleasure ;  hence  it  does  not  apply 
to  a  seedsman  using  land  for  the  purposes  of  his 
business  (//). 

(3)  The  Tenants'  Compensation  Act,  1890. 

Where  land  which  is  mortgaged  is  in  the  occupation  of  Compensation 
a  tenant  whose  contract  of  tenancy  is  not  binding  on  the  m0^ga^ee. 
mortgagee,  the  tenant  may  have  no  right  to  compensation 
for  improvements  under  the  Agricultural  Holdings  Act, 
1883  (z),  or  the  Allotments  and  Cottage  Gardens  Com- 
pensation for  Crops  Act,  1887  (a).  The  hardship  which 
may  thus  arise  is  provided  against  by  the  Tenants'  Com- 
pensation Act,  1890  (b),  under  which  the  tenant  is,  as 
against  the  mortgagee  taking  possession,  entitled  to  the 
compensation  which  under  the  above  Acts  or  the  custom  of 
the  country,  or  agreements  sanctioned  by  the  above  Acts, 
he  could  claim  from  the  mortgagor  ;  but  the  compensation 
can  only  be  recovered  by  set-off  against  rent  or  other  sum 
due  from  the  tenant,  or  by  charge  on  the  land.  The 
tenant  is  also  protected  from  being  evicted  without  com- 
pensation. 

(4)  The  Market  Gardeners'  Compensation  Act,  1895. 

The  special  provisions  of  the  Market  Gardeners'  Com-  Market 
pensation  Act,  1895  (c),  with  respect  to  the  removal  of  sanlen?- 
fixtures  (d) ,  compensation  for  improvements  (e) ,  and  the 
removal  of  fruit  trees  (/),  have  been  already  noticed. 
These  provisions  apply  to  any  holding  with  respect  to  which 
it  is  agreed  in  writing  after  1st  January,  1896,  that  the 
holding  shall  be  let  or  treated  as  a  market  garden  (g).   With 

(y)  Cooper  v.  Pearse,  1896,  44  W.  R.  494. 

(V)  46  &47  Vict.  c.  61. 

(a)  50  &  51  Vict.  c.  26.  (b)  53  &  54  Vict.  c.  57. 

(c)  58  &  59  Vict.  c.  27.  By  sect.  1  the  Act  is  to  be  construed  as 
part  of  the  Agricultural  Holdings  Act,  1883. 

(</)  Supra,  p.  490. 

(e)  Supra,  p.  503. 

(/)  Supra,  p.  486. 

(</)  Sect.  3.  A  market  garden  is  defined  by  sect.  6  as  a  holding 
cultivated  for  the  purpose  of  the  business  of  market  gardening,  a  defini- 
tion which  seems  sufficiently  obvious. 
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Tenancies 
current, 
1  Jan. 1806. 

58  &  59  Vict. 
c.  27,  s.  4. 


respect  to  tenancies  current  on  such  date  it  is  provided  as 
follows : — 

Where  under  a  contract  of  tenancy  current  at  the  com- 
mencement of  the  Act  (It)  a  holding  is  at  that  date  in  use 
or  cultivation  as  a  market  garden  with  the  knowledge  of 
the  landlord,  and  the  tenant  thereof  has  then  executed 
thereon,  without  having  received  previously  to  the  execution 
thereof  any  written  notice  of  dissent  by  the  landlord,  any 
improvements  in  respect  of  which  a  right  of  compensation 
or  removal  is  given  to  a  tenant  by  the  Act,  then  the  pro- 
visions of  the  Act  shall  apply  in  respect  of  such  holding, 
as  if  it  had  been  agreed  in  writing  after  the  commencement 
of  the  Act  that  the  holding  should  be  let  or  treated  as  a 
market  garden. 

A  contract  of  tenancy  to  be  within  this  section  must  be 
at  least  for  a  yearly  tenancy  (k) ,  but  it  is  not  the  less  a 
yearly  tenancy  that  three  months'  notice  to  quit  may  be 
given  expiring  at  any  time  of  the  year  (I). 


Damages  for 
non-delivery 
of  possession. 


SECT.  V.— DELIVEEY  OF  POSSESSION. 

(1)  Tenant's  Obligation  to  give  Possession. 

Upon  the  demise  of  a  house  or  premises  there  is  implied 
an  undertaking  by  the  tenant  that  he  will  deliver  up 
possession  to  the  landlord  at  the  expiration  of  the  term  (m). 
If  the  premises  are  then  in  the  occupation  of  an  under- 
tenant, the  landlord  may  refuse  to  accept  the  possession  (»), 
and  may  recover  from  the  original  tenant  rent  for  the 
period  after  the  expiration  of  the  term  during  which  the 
undertenant  remains  in  possession  (o),  and  also  the  costs 
of  an  action  of  ejectment  brought  against  such  undertenant 
in  order  to  obtain  possession  (p).  He  may  recover  also  the 
reasonable   damages   and   costs   sustained   by  him   in   an 


(h)  I.e.  1st  January,  1896  :  sect.  2.  (A)  Supra,  p.  502,  note  (r). 

[1)  King  v.  Eversfiehl,  1897,  2  Q.  B.  475. 

(to)  Henderson  v.  Squire,  1869,  L.  R.  4  Q.  B.  170,  173  ;  Harding  v. 
Crethorne,  1793,  1  Esp.  57.  See  Hey  v.  Moorhouse,  1839,  6  Bing.  N.  C. 
52  ;  Outram  v.  Maude,  1881,  17  C.  D.  p.  404. 

(n)  Per  Lord  Kenvon,  C.J.,  in  Harding  v.  Crethorne,  supra. 

(o)  Ibbs  v.  Richardson,  1839,  9  A.  &  E.  849.  Cf.  Levy  v.  Lewis,  1861, 
9  C.  B.  N.  S.  872.  As  to  the  recovery  of  articles  wrongfully  removed 
during  the  tenancy,  see  Petre  v.  Ferrers,  1891,  61  L.  J.  Q.  B.  426. 

(p)  Henderson  v.  Squire,  supra. 
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action  at  the  suit  of  a  person  to  whom  he  had  contracted 
to  let  the  land,  but  to  whom  he  cannot  deliver  possession 
by  reason  of  the  tenant's  wrongful  holding  over(q).  On 
breach  of  a  covenant  to  deliver  up  possession,  the  sum  to 
be  recovered  is  not  the  value  of  the  land,  but  the  real 
damage  sustained  by  the  landlord,  which  may  be  consider- 
able or  only  nominal  (r). 

Where  premises  are  let  to  two  persons  for  a  term  of  years, 
and  at  the  end  of  such  term  one  of  them  holds  over  with 
the  assent  of  the  other,  both  will  be  liable  for  the  time 
during  which  the  one  holds  over  (s).  But  one  tenant  can- 
not bind  his  co-tenant  by  holding  over  without  his  assent  (t). 

In  addition  to  the  land  originally  demised,  the  landlord  Encroach- 
is  entitled  at  the  determination  of  the  tenancy  to  recover  ments- 
from  the  tenant  any  land  which  the  tenant  may  have  added 
to  it  by  encroachment  on  adjoining  land,  such  encroach- 
ment being  deemed  to  be  made  by  him  as  tenant  as  an 
addition  to  his  holding,  and  consequently  for  the  benefit  of 
his  landlord ;  unless  it  is  made  under  circumstances  show- 
ing an  intention  to  hold  it  for  his  own  benefit  alone,  and 
not  as  part  of  his  holding  under  the  landlord  (u) .  The  rule 
applies  although  the  land  belongs  to  the  landlord  and  has 
been  taken  in  with  his  assent  (x),  but  if  he  expressly  refuses 
assent,  the  tenant  incloses  for  his  own  benefit  (y).  And  the 
tenant  retains  the  benefit  of  an  inclosure  made  prior  to  the 
lease  (z). 

The  rule  applies  also  where  the  encroachment  is  at  a 
distance  from  the  demised  premises,  provided  the  distance 
is  not  so  great  that  the  tenant  must  be  presumed  to  have 

(q)  Bramley  v.  Chesterton,  1857,  2  C.  B.  N.  S.  592. 

(r)   Watson  v.  Lane,  1856,  11  Ex.  p.  774. 

(s)  Christy  v.  Tancred,  1842,  9  M.  &  W.  438.  See  7  M.  &.  W.  127  ; 
Tancred  v.  Christy,  1843,  12  M.  &  W.  316. 

(0  Draper  v.  Crofts,  1846,  15  M.  &  W.  166. 

(u)  Per  Willes,  J.,  in  Wliitmore  v.  Humphries,  1871,  L.  E.  7  C.  P. 
1,  4  ;  Att.-Gen.  v.  Tomline,  1880,  15  Ch.  D.  p.  160  ;  Doe  v.  Eees,  1834, 
6  C.  &  P.  p.  610  ;  Doe  v.  Tidbury,  1854, 14  C.  B.  p.  325  ;  Doe  v.  Mulliner, 
1795,  1  Esp.  460  ;  Andrews  v.  Hailes,  1853,  2  E.  &  B.  p.  353  ;  Kingsmill 
v.  Millard,  1855,  11  Ex.  pp.  315,  318;  Doe  v.  Williams,  1836,  7 
C.  &  P.  332.  But  it  has  been  held  that  the  rule  applies  only  to 
inclosures  of  waste  land  :  Lord  Hastings  v.  Saddler,  1898,  79  L.  T. 
355. 

(x)   Wliitmore  v.  Humphries,  supra. 

(y)  Doe  v.  Massey,  1851,  17  Q.  B.  373. 

(as)  Dixon  v.  Baty,  1866,  L.  R.  1  Ex.  259. 

L.T.  L  L 
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Action  for 
double  value. 

4  Geo.  2, 

c.  28  (<W).  s.l. 

Tenant  hold- 
ing over  after 
determination 
of  tenancy 
and  notice  in 
writing  given 
by  landlord, 
to  pay  double 
value. 


taken  in  the  land  for  his  own  benefit  (a).  It  is  not 
necessary,  it  has  been  said,  that  the  encroachment  should 
be  conterminous  with  the  holding.  It  is  enough  if  it  is  so 
near  that  by  reason  of  its  nearness  the  tenant  gained  the 
opportunity  of  making  it,  and  the  landlord  might  have 
tacitly  acquiesced  in  it  (6).  But  the  encroachment  is 
severed  from  the  holding  if  it  is  conveyed  to  a  third  person 
and  the  conveyance  is  communicated  to  the  landlord,  and 
it  need  not  then  be  delivered  up  at  the  end  of  the  term  (c) . 
The  landlord  cannot  sue  during  the  term  in  respect  of  an 
encroachment  on  his  own  land  of  which  the  tenant  has  had 
possession  for  more  than  twelve  years  (d). 

(2)  Landlord's  Remedies  for  recovering  Possession. 
(i)  Indirect. 

In  certain  cases  of  holding  over  by  the  tenant  a  liability 
is  imposed  on  him  by  statute  to  pay  either  double  the 
annual  value  of  the  premises  or  double  the  rent :  the 
former  when  the  tenant  holds  over  after  the  determination 
of  the  term,  knowing  that  he  has  no  right  to  do  so ;  the 
second  when  a  tenant  holds  over  after  the  expiration  of  a 
notice  to  quit  given  by  himself. 

In  case  any  tenant  for  any  term  for  life  or  years,  or 
other  person  who  shall  come  into  possession  of  any  lands, 
tenements  or  hereditaments  under,  or  by  collusion  with, 
such  tenant,  shall  wilfully  hold  over  any  lands,  tenements 
or  hereditaments  after  the  determination  of  such  term  and 
after  demand  made  and  notice  in  writing  given  for  delivering 
the  possession  thereof,  by  his  landlord,  or  the  person  to 
whom  the  remainder  or  reversion  of  such  lands,  &c,  shall 
belong,  or  his  agent  thereunto  lawfully  authorized  (e),  such 

(a)  Kingsmill  v.  Millard,  1855,  11  Ex.  313. 

(6)  Per  Willes,  J.,  in  E.  of  Lisburne  v.  Dairies,  1866,  L.  E.  1  C.  P. 
p.  268,  where  the  intervention  of  a  river  and  a  strip  of  waste  land  was 
held  not  to  rebut  the  ordinary  presumption  ;  and  the  result  was  the  same 
in  Andreios  v.  Hailes,  1853,  2  E.  &  B.  349,  where  a  road  intervened. 

(c)  Kingsmill  v.  Millard,  1855,  11  Ex.  p.  318.  See  Doe  v.  Jones,  1846, 
15  M.  &   W.  580.  (d)  Tabor  v.  Godfrey,  1895,  64  L.  J.  Q.  B.  245. 

(dd)  The  Landlord  and  Tenant  Act,  1730. 

(e)  The  notice  can  be  given  by  a  receiver  appointed  by  the  Court : 
Wilkinson  v.  Colley,  1771,  5  Burr.  2691  ;  or  by  a  receiver  appointed 
under  a  mortgage  deed  with  power  to  give  notice  to  quit  :  Poole  v. 
Warren,  1838,  8  A.  &  E.  582. 
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person  so  holding  over  shall,  during  the  time  he  shall  so 
hold  over,  or  keep  the  person  entitled  out  of  possession  of 
the  said  lands,  &c,  as  aforesaid,  pay  to  the  person  so  kept 
out  of  possession,  his  executors,  administrators  or  assigns, 
at  the  rate  of  double  the  yearly  value  of  the  lands,  &c,  so 
detained,  for  so  long  time  as  the  same  are  detained,  to  be 
recovered  in  any  court  of  record ;  against  the  recovering  of 
which  said  penalty  there  shall  be  no  relief  in  equity. 

Since  the  statute  is  penal,  it  is  construed  strictly,  and  it  Application 
does  not  apply  to  holding  over  by  a  weekly  tenant  (/),  or,  of  statute- 
probably,  by  a  quarterly  tenant  or  other  tenant  for  a  term 
less  than  a  year  (g) :  but  it  applies  to  a  tenant  from  year  to 
year  (ft).  To  bring  a  case  within  the  statute  the  holding 
over  must  be  wilful  and  contumacious,  the  tenant  being 
conscious  that  he  has  no  right  to  retain  possession  ;  and  it 
does  not  apply  where  the  holding  over  is  in  consequence  of 
a  bund  fide  mistake  or  under  a  fair  claim  of  right,  and  no 
fraud  is  intended  (i)  ;  nor  where  the  holding  over  is  by  a 
subtenant  without  the  assent  or  authority  of  the  tenant  (k). 
The  notice  may  be  given  either  before  (I)  or  after  (m)  the  Notice. 
expiration  of  the  tenancy,  though  if  given  after,  the  landlord 
must  not  have  done  any  act  in  the  meantime  to  recognize 
the  person  to  whom  the  notice  is  given  as  continuing  his 
tenant  (n) ;  and  there  need  not  be  a  distinct  demand  in 
addition  to  the  notice.  A  notice  to  quit  is  itself  a  sufficient 
demand  for  possession  to  be  given  up  (<>).  But  the  demand 
must  be  for  delivery  of  possession  at  the  end  of  the  term, 
and  a  notice  for  noon  on    the  last  day  is  bad  (j)).      In 

(/)  Lloyd  v.  Rosbee,  1810,  2  Camp.  453. 

(g)  Lloyd  v.  Rosbee,  supra.  See  Wilkinson  v.  Hall,  1837,  3  Bing.  N.  C. 
508.  (/))  Ryall  v.  Rich,  1808,  10  East,  48. 

(i)  Wright  v.  Smith,  1805,  5  Esp.  203  (the  headnote  to  this  case  does 
not  correctly  state  its  effect)  ;  Soulsby  v.  Neving,  1808,  9  East,  p.  313  • 
Hirst  v.  Horn,  1840,  6  M.  &  W.  393  ;  Swivfen  v.  Bacon,  1860,  6  H.  &  N.' 
184  ;  aff.  6  H.  &  N.  846  ;  Rawlinson  v.  Marriott,  1867,  16  L   T   207 

(k)  Rands  v.  Clark,  1870,  19  W.  R.  48. 

(I)  Cutting  v.  Derby,  1776,  2  W.  Bl.  1075  ;  Messenger  v.  Armstrong 
1785,  1  T.  R.  53.  (m)  Cobb  v.  Stokes,  1807,  8  East,  358. 

(n)  Cobb  v.  Stokes,  ubi  sup.,  per  Lord  Ell  en  borough,  at  p.  361. 

(o)  Messenger  v.  Armstrong,  supra;  Hirst  v.  Horn,  1840,  6  M.  &  W.  393 

(p)  Page  v.  Moore,  1850,  15  Q.  B.  684.     The  notice,  when  given  before 

the  expiration  of  the  tenancy,  may  be  in  the  following  form  ■ 

To  Mr.  C.  D. 

I  hereby  demand  of  you  that  you  deliver  up  possession  of  the  house 
[lands]  and  premises,  with  the  appurtenances,  situate  at  ,  in  the 

L  L  2 
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Action  in 
county  con 


No  distress 
for  double 
value. 


Yearly  calculating  the  yearly  value  of  the  lands,  only  the  value  of 

the  hereditaments  as  such  is  to  be  taken,  and  not  the  value 
of  benefits  relating  to  them,  such  as  a  supply  of  steam- 
power  let  with  a  room  in  a  factory  (q).  The  double  value 
is  reckoned  from  the  determination  of  the  tenancy,  if  the 
notice  was  given  before  such  determination  (>•),  or,  if  the 
notice   was   given   after   such    determination,    then    from 

Who  may  sue.  the  time  of  giving  the  notice  (s).  The  action  lies  at  the 
suit  only  of  the  landlord  or  reversioner  (t) ,  and  it  cannot  be 
brought  by  a  lessee  to  whom  the  landlord  has  granted  a 
fresh  lease  to  begin  from  the  expiration  of  the  old  one  (u) . 
The  executor  of  the  landlord  can  sue,  though  not  the 
administrator  of  the  executor  without  taking  out  adminis- 
tration cle  bonis  non,  although  the  tenant  has  attorned  to 
him(.r).  The  action  can  be  brought  in  the  county  court, 
provided  the  amount  claimed  does  not  exceed  50L  (y).  It 
can  be  brought  notwithstanding  that  the  landlord  has 
obtained  judgment  in  ejectment  (z). 

The  landlord  cannot  distrain  for  double  value  (a)  ;  and  if 

parish  of -,  in  the  county  of  ,  on  the  day  of next, 

being  the  day  on  which  your  term  therein  will  determine.  And  I  give 
you  notice,  that  in  case  you  hold  over  the  said  premises  after  the  deter- 
mination of  such  term,  you  will  be  required  to  pay  at  the  rate  of  double 
the  yearly  value  of  the  said  premises  for  so  long  a  time  as  the  same  shall 
be  detained  by  you. 

Dated  this day  of ,  18—.  E.  F. 

If  given  after  the  tenancy  has  expired,  the  notice  may  be  in  the 
following  form  : — ■ 
To  Mr.  C.  D. 

I  hereby  demand  of  you  that  you  immediately  deliver  up  possession 
of  the  house  [lands]  and  premises,  with  the  appurtenances,  situate  at 

,  in  the  parish  of  ,  in  the  county  of  .     And  I  give  you 

notice,  that  in  case  you  hold  over  the  said  premises  after  the  service 
of  this  demand  and  notice,  you  will  be  required  to  pay  at  the  rate  of 
double  the  yearly  value  of  the  said  premises  for  so  long  a  time  as  the 
same  shall  be  detained  by  you. 

Dated  this day  of ,  18—.  E.  F. 

(q)  Robinson  v.  Learoyd,  1840,  7  M.  &  W.  48. 

(r)  Soulsby  v.  Neving,  1808,  9  East,  310. 

(s)  Cobb  v.  Stokes,  1807,  8  East,  358. 

(?)  Where  the  lease  is  by  the  husband  holding  in  right  of  his  wife, 
see  Harcourt  v.  TVyman,  1849,  3  Ex.  817. 

(u)  Blatchford  v.  Cole,  1858,  5  C.  B.  N.  S.  514. 

(ic)   Tingrey  v.  Brown,  1798,  1  B.  &  P.  310. 

(y)  County  Courts  Act,  1888,  s.  56  ;  Wickhamv.  Lee,  1848, 12  Q.  B.  521. 

(z)  Soulsby  v.  Neving,  1808,  9  East,  310. 

(a)  Judgment  of  Wilniot,  J.,  in  Timmins  v.  Rowlison,  1764,  1  W.  Bl. 
p.  535. 
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he  demands  possession  in  the  middle  of  a  quarter  or  other 
term  of  payment,  he  cannot  recover  the  rent  for  the  ante- 
cedent fraction  of  such  quarter  or  other  term  of  payment  (b) . 
Acceptance  of  rent  before  an  action  is  brought  by  the  land- 
lord for  the  double  value  may  operate  as  a  waiver  of  the 
landlord's  claim  to  the  double  value ;  whether  it  does  so  or 
not  is  a  question  for  the  jury;  but  if  rent  is  accepted  after 
such  action  has  been  brought,  it  becomes  a  question  whether 
it  has  been  received  in  part  satisfaction  of  the  double  value, 
or  as  a  waiver  of  it  (c) . 

In  case  any  tenant  shall  give  notice  of  his  intention  to 
quit  the  premises  by  him  holden,  at  a  time  mentioned  in 
such  notice,  and  shall  not  accordingly  deliver  up  the 
possession  thereof  at  the  time  in  such  notice  contained, 
the  said  tenant,  his  executors  or  administrators,  shall  from 
thenceforward  pay  to  the  landlord  double  the  rent  or  sum 
which  he  should  otherwise  have  paid,  to  be  levied,  sued  for, 
and  recovered  at  the  same  time  and  in  the  same  manner  as 
the  single  rent  or  sum  before  the  giving  such  notice  could 
be  levied,  sued  for,  or  recovered ;  and  such  double  rent  or 
sum  shall  continue  to  be  paid  during  all  the  time  such 
tenant  shall  continue  in  possession  as  aforesaid  (d). 

A  decision  (del)  that  this  statute  did  not  apply  to  weekly 
tenants  seems  to  have  been  given  under  the  erroneous 
assumption  that  it  was  similar  to  d  Geo.  2,  c.  28,  and 
therefore  governed  by  Lloyd  v.  Rosbee  (e) .  In  fact  it  applies 
to  every  tenant  (/)  who  has  power  to  determine  his  tenancy 
by  notice,  and  who  gives  a  notice  binding  upon  him  (//). 
The  notice  may  be  either  verbal  or  written  (h),  but  must  be 
to  quit  at  a  fixed  time.  A  notice  to  quit  upon  a  contingency 
will   not   do,  although  the  contingency  happens  and  the 

(b)  Cobb  v.  Stokes,  1807,  8  East,  358. 

(c)  Judgment  of  Lord  Ellenborough  in  Ryall  v.  Rich,  1808,  10  East, 
p.  52.  See  Doe  v.  Batten,  1775,  1  Cowp.  243,  246.  As  to  pleading 
waiver,  see  Raidiuson  v.  Marriott,  1867,  16  L.  T.  207. 

(ec)  The  Distress  for  Rent  Act,  1737.       (d)  See  Anon.,  1773,  Lofft.  275. 

(dd)  Sullivan  v.  Bishop,  1826,  2  C.  &  P.  359.  (e)  Supra,  p.  515. 

(/)  See  Bullen,  Distress,  p.  135,  note  (c). 

(g)  Johnstone  v.  Hudlestone,  1825,  4  B.  &  C.  922,  931. 

(h)  Timmins  v.  Rowlison,  1764,  1  W.  Bl.  533.  It  will  be  observed 
that  the  landlord's  notice  for  double  value  (ante,  p.  514)  must  be  in 
writing.  Wilmot,  J.,  explained  the  reason  of  the  difference  to  be  that 
"  landlords  can  usually  write  and  tenants  cannot "  :  1  W.  Bl.  535. 


Waiver  of 
double  value. 


Action  or 
distress  for 
double  rent. 

11  Geo.  2, 
c.l9(«0,s.l8. 

Tenant  hold- 
ing over  after 
expiration  of 
notice  to  quit 
given  by  him, 
to  pay  double 
rent. 


Application 
of  statute. 


518 


TERMS    OF    QUITTING. 


tenant  then  declines  to  quit  (i).  The  statute  contemplates 
a  continuing  tenancy,  and  the  double  rent  is  recoverable 
by  distress ;  but  it  ceases  to  be  payable  on  the  tenant's 
quitting  possession,  and  he  may  do  this  at  any  time  without 
giving  a  new  notice  to  quit  (/.;).  In  justifying  a  claim  for 
double  rent  under  the  statute,  the  terms  of  the  tenancy  and 
of  the  notice  to  quit  should  be  shown,  that  the  tenant's 
power  to  determine  the  tenancy  by  notice  and  the  sufficiency 
in  law  of  the  notice  may  appear  (I). 


Entry. 

1.  On  aban- 
doned pre- 


2.  On  locked- 

np  premises, 
where  no  one 
is  in  posses- 
sion. 


3.  Where 
tenant  is  in 
possession. 


(ii.)  Direct  Remedies  for  Recovering  Possession . 
Entry. 

Where  at  the  time  of  the  expiration  or  determination  of 
the  tenancy  there  is  no  person  in  possession  of  the  premises 
— the  tenant  having  wholly  abandoned  them  without  any 
intention  of  returning — the  landlord  may  enter  and  take 
possession  (/») . 

If  the  tenancy  of  a  house  is  determined,  and  the  tenant 
and  his  family  have  gone  away,  and  the  house  is  locked  up 
— no  one  being  in  possession — the  landlord  is  justified  in 
breaking  in  and  obtaining  possession,  although  some 
articles  of  furniture  may  remain  (n). 

Even  where  the  tenant  is  in  possession  the  landlord,  after 
the  expiration  of  the  tenancy,  may  enter  upon  the  premises, 
and  may  use  such  force  as  does  not  tend  to  a  breach  of  the 
peace  (o)  ;  but  if  he  does  more  than  this,  he  will  be  subject 
to  an  indictment  under  the  Statutes  of  Forcible  Entry  (p), 
and  subject  also,  under  the  same  statutes,  to  be  compelled 
by  order  of  the  justices  to  restore  possession  to  the  tenant. 
Moreover,  though  the  forcible  entry  by  itself  gives  rise  to 

(i)  Farrance  v.  Elkinyton,  1801,  2  Camp.  591,  592. 

h)  Booth  v.  Macfarlane,  1831,  1  B.  &  Ad.  904,  906. 

(l)  Humberstone  v.  Dubois,  1842,  10  M.  &  W.  765. 

(m)  Lacey  v.  Lear,  1802,  Peake's  Add.  Uas.  210.  See  Wildbor  v. 
Bainforth,  1828,  8  B.  &  C.  4,  6. 

(?i)  Hillary  v.  Gay,  1833,  6  C.  &  P.  284  ;  Taunton  v.  Gostar,  1797, 
7  T.  R.  431  ;  Turner  v.  Meymott,  1823,  1  Bing.  158. 

(o)  Williams  v.  7Y<p-e/Z,  1892,  8  T.  L.  K.  241.  See  Scott  v.  Matthew 
Brown  &  Co.,  Lim.,  1884,  51  L.  T.  746. 

(p)  5  Ric.  2,  c.  7  ;  15  Bic.  2,  e.  2  ;  see  also  8  Hen.  6,  c.  9  ;  31  Eliz. 
c.  11.  Forcible  entry  is  "entry  with  a  strong  hand,  with  unusual 
weapons,  or  with  menace  of  life  or  limb"  (Bac.  Abr.  III.,  tit.  "Forcible 
Entry")  ;  and  see  Echcick  v.  Hatches,  1881,  18  C.  D.  199,  211. 
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no  civil  remedy  (q),  yet  the  landlord  is  liable  in  damages 
for  any  independent  wrong,  such  as  damage  to  the  tenant 
or  to  his  family  or  his  property,  done  in  the  course  of  the 
entry  (r).  If,  however,  the  landlord  enters  peaceably,  and 
then,  in  the  exercise  of  his  rights  as  owner,  injures  property 
which  is  unlawfully  upon  the  premises,  he  is  not  liable  (s). 

Statute  of  Limitations. 

The  lessor's  right  of  entry  or  action  is  subject  to  be  Right  of  entry 
barred,  and  his  title  to  be  extinguished,  by  the  Statute  of  twelve  years. 
Limitations.  By  sect.  1  of  the  Eeal  Property  Limitation 
Act,  1874  (t),  it  is  provided  that  no  person  shall  make  an 
entry  or  distress,  or  bring  an  action  to  recover  any  land  or 
rent,  but  within  twelve  years  after  the  time  when  his  right 
to  make  the  entry  or  distress  or  to  bring  the  action  shall 
have  accrued  either  to  himself  or  to  some  person  through 
whom  he  claims.  For  the  cases  of  a  tenancy  at  will  and  a 
tenancy  from  year  to  year  the  time  when  the  right  accrues, 
and  when,  therefore,  the  twelve  years  begin  to  run,  is 
specially  fixed.  Under  a  tenancy  at  sufferance  the  owner 
has  an  existing  right  of  entry,  and  the  statute  runs  against 
him,  from  the  commencement  of  the  tenancy. 

When  anv  person  shall  be  in  possession  or  in  receipt  of  Tenancy  at 
/.,         *  in  •  •    i.      i!  w\„„    will:  R.  P. 

the  profits  of  any  land,  or  m  receipt  ot  any  rent  (x),   as  l.a.,1833(»0, 

tenant  at   will,   the  right  of   the  person   entitled    subject  s.  7. 

thereto,  or  of  the  person  through  whom  he  claims,  to  make 

an  entry  or  distress  or  bring  an  action  to  recover  such  land 

(q)  Per  Fry,  J.,  in  Beddall  v.  Maitland,  1881,  17  C.  D.  174,  188  ; 
Taunton  v.  Costar,  supra;  Burling  v.  Read,  1850,  11  Q.  B.  904  ;  Pollen 
v.  Brewer,  1859,  7  C.  B.  N.  S.  371  ;  Beattie  v.  Mair,  1882,  10  L.  R.  Ir. 
208,  211.     See  Davison  v.  Wilson,  1848,  11  Q.  B.  890. 

(r)  Newton  v.  Harland,  1840,  1  M.  &  Gr.  644  ;  Hillary  v.  Gay,  1833, 
6  C.  &  P.  284  ;  Edvrick  v.  Hawkes,  1881,  18  C.  D.  199,  211.  This  seems 
to  he  the  better  opinion,  notwithstanding  the  view  expressed  at  various 
stages  of  the  litigation  in  Newton  v.  Harland  by  Alderson,  B.,  Parke,  B., 
and  Coltnian,  J.,  and  reiterated  by  the  two  former  judges  in  Harvey  v. 
Brydges  (1845,  14  M.  &  \V.  437),  that  the  possession  under  the  right  of 
entry  was  lawful  for  all  purposes  and  justified  the  removal  of  the  tenant 
and  his  family  as  trespassers,  provided  only  so  much  force  was  used  as 
was  necessary.  Of.  Blades  v.  Higgs,  1861,10  C.  B.  N.  S.  p.  721,  and 
see  Pollock  on  Torts,  5th  ed.  pp.  359,  360. 

(s)  Jones  v.  Foley,  1891,  1  Q.  B.  730. 

(t)  37  &  38  Vict.  c.  57.  0)  3  &  4  Will.  4,  c.  27. 

(x)  I.e.  rent-charge.  See  Grant  v.  Ellis,  1841,  9  M.  &  W.  113;  Irish 
Land  Commission  v.  Grant,  1884,  10  App.  Cas.  p.  26. 
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When  statute 
runs  in  favour 
of  tenant  at 
will. 


Tenancy  from 
year  to  year  : 
E.  P.  L.  A., 

1833,  s.  8. 


or  rent  shall  be  deemed  to  have  first  accrued  either  at  the 
determination  of  such  tenancy,  or  at  the  commencement  of 
one  year  next  after  the  commencement  of  such  tenancy, 
at  which  time  such  tenancy  shall  be  deemed  to  have 
determined  (//). 

Hence  if  the  tenancy  is  actually  determined  within  a  year 
of  its  commencement,  and  the  tenant  remains  in  occupation 
without  the  creation  of  a  fresh  tenancy,  time  runs  from 
such  determination  ;  if  it  is  not  determined  within  the 
year,  time  runs  from  the  end  of  the  year  (z).  Consequently, 
where  the  owner  of  a  house  or  land  lets  a  person  into 
possession  as  tenant  at  will,  and  nothing  further  is  done, 
his  title  is  extinguished  in  thirteen  years ;  and  a  merely 
permissive  occupation  has  the  effect  of  a  tenancy  at  will. 
But  the  statute  will  not  run  if  it  can  be  shown  that  the 
occupation  is  as  a  guest  (a)  or  servant  (b),  and  not  as  a 
tenant.  The  operation  of  the  statute  is  stopped  by  an 
entry  on  the  part  of  the  landlord  such  as  to  amount  to  a 
resumption  of  possession  (c),  or  by  the  creation  of  a  fresh 
tenancy  at  will  or  other  tenancy  (d),  and  also  by  an 
acknowledgment  by  the  tenant  of  the  landlord's  title  (e). 

When  any  person  shall  be  in  possession  or  in  receipt  of 
the  profits  of  any  land,  or  in  receipt  of  any  rent,  as  tenant 
from  year  to  year  or  other  period,  without  any  lease  in 
writing,  the  right  of  the  person  entitled  subject  thereto,  or 
of  the  person  through  whom  he  claims  to  make  an  entry  or 
distress,  or  to  bring  an  action  to  recover  such  land  or  rent, 
shall  be  deemed  to  have  first  accrued  at  the  determination 


(//)  No  mortgagor  or  cestui  que  trust  is  to  be  deemed  a  tenant  at  will, 
within  the  meaning  of  the  clause,  to  his  mortgagee  or  trustee :  sect.  7. 

(a)  Doe  v.  Turner,  1840,  7  M.  &  W.  226  ;  Doe  v.  Carter,  1847,  9  Q.  B. 
863  ;  Day  v.  Day,  1871,  L.  R.  3  P.  C.  751  ;  JFimbledon  Conservators  v. 
Nicol,  1894,  10  T.  L.  R.  247.  The  rule  is  well  settled,  though  in 
Randall  v.  Stevens,  1853,  2  E.  &  B.  641,  Lord  Campbell,  C.J.,  doubted 
this  construction  of  the  section.  See  Sands  to  Thompson,  1883,22  C.  D.  614. 

(a)  Peahin  v.  Peakin,  1895,  2  Ir.  R.  359. 

(6)  Moore  v.  Doherty,  1843,  5  Ir.  L.  R.  449  ;  Allen  v.  England,  1862, 
3  F.  &  F.  49,  note.  See  Mayor  of  Brighton  v.  Guardians  of  Brighton, 
1880,  L.  R.  5  C.  P.  D.  368. 

(c)  Randall  v.  Stevens,  1853,  2  E.  &  B.  641  ;  but  an  entry  merely  to 
repair  is  not  sufficient  :  Lynes  v.  Snaith,  1899,  68  L.  J.  Q.  B.  275. 

(d)  Turner  v.  Bennett,  1842,  9  M.  &  W.  643  ;  Locke  v.  Matthews,  1863, 
13  C.  B.  N.  S.  753  ;  Hodgson  v.  Hooper,  1860,  3  E.  &  E.  149.  As  to 
what  constitutes  a  fresh  tenancy,  see  Jarman  v.  Hale,  1899,  1  Q.  B.  994. 

0)  Infra,  p.  522. 
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of  the  first  of  such  years  or  other  periods,  or  at  the  last 
time  when  any  rent  payable  in  respect  of  such  tenancy 
shall  have  been  received  (which  shall  last  happen). 

Since  the  section  gives  two  alternative  points  from  which  when  statute 
the  statute  will  run— the  end  of  the  first  year  of  the  tenancy  0f  yVariy™™ 
or  the  last  receipt  of  rent — it  has  been  held  that  the  lessor's  tenant/ 
title  is  not  necessarily  extinguished  at  the  expiry  of  twelve 
years  from  the  end  of  the  first  year,  even  though  during 
such  twelve  years  no  payment  of  rent  takes  place.  If, 
subsequently  to  the  twelve  years,  rent  is  paid,  the  landlord 
has  then  a  further  similar  period  during  which  he  can 
assert  his  title  (/).  The  payment  on  which  reliance  is 
placed  must  be  in  respect  of  rent  (g),  and  the  payment  may 
be  proved  by  the  parol  admission  of  the  tenant  (h).  From 
the  date  of  such  payment  the  statute  forthwith  commences 
to  run  afresh  (i).  The  section  only  applies  where  there  is 
no  lease  in  writing,  but  to  avoid  the  section  there  must  be 
an  instrument  passing  an  interest  in  the  land,  and  not 
merely  showing  the  conditions  of  the  holding  (k). 

For  the  cases  of  a  tenancy  for  a  term  of  years  and  of  a  Term  of 
yearly  tenancy  under  a  lease  in  writing  no  special  provision  ^ears' 
is   made ;   but,   since   the  lessor  has  no  present  right    to   nofc  ^an  \  °es 
possession,  the  statute  does  not  run  against  him  or  persons  favour  of 
claiming  under  him  (I)  until  the  determination  of  the  term  t^.m?  c  urmg 
or  of  the  yearly  tenancy.     The  result  is  the  same  although 
no  rent  has  been  paid  for  more  than  twelve  years(w)-    If  the 
lease  should  be  void,  time  will  run  from  the  date  when  posses- 
sion is  taken,  unless  a  yearly  tenancy  is  created  by  payment 
of  rent  (n).    But  in  a  case  where  there  is  no  lease,  the  rights 
of  the  parties  will  be  saved  from  the  operation  of  the  statute 
if  in  equity  a  lease  must  be  assumed  (o).     Equitable  rights, 

(/)  Bunting  v.  Sargent,  1879,  13  C.  D.  330  ;  but,  apart  from  authority, 
this  construction  of  the  section  would  seem  to  be  erroneous.  The 
lapse  of  the  first  period  of  twelve  years  extinguishes  the  title,  and  it 
cannot  afterwards  be  revived.  See  Sanders  v.  Sanders,  1881,  19  C.  D. 
373.  (7)  See  Att.-Gen.  v.  Stephens,  1855,  6  D.  M.  &  G.  111. 

(h)  Doe  v.  Beckett,  1843,  4  Q.  B.  601. 

(i)  Bainesv.  Burnley,  1868,  16  W.  R.  674. 

(k)  Doe  v.  Goicer,  1851,  17  Q.  B.  589. 

(I)  Kennedy  v.  Woods,  1867,  Ir.  R.  1  C.  L.  76. 

(m)  Doe  v.  Oxenham,  1840,  7  M.  &  W.  131. 

(n)  Magdalen  Hospital  v.  Knotts,  1879,  4  App.  Cas.  324  ;  Webster 
v.  Southey,  1887,  36  (J.  D.  9. 

(0)  Ar'chbold  v.  Scully,  1861,  9  H.  L.  C.  360. 
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equally  with  legal  rights,  prevent  the  bar  of  the  statute  (p). 
Hence,  where  a  person  has  entered  into  possession  under  an 
agreement  which  entitles  him  to  have  a  lease  granted  for  a 
term,  since  the  lessor  would  be  restrained  from  exercising 
his  right  of  entry,  the  statute  does  not  run  against  the  lessor 
during  the  currency  of  the  agreed  period  (q).  Where  a 
surrender  of  a  lease  is  implied  from  a  grant  of  a  new  lease 
to  the  same  lessee,  the  lessor  acquires  momentarily  an 
estate  in  possession  out  of  which  the  new  leasehold  interest 
is  derived,  and  if  a  person  is  then  in  occupation  without 
title,  the  lessor  has  also  an  immediate  right  of  entry,  and 
the  statute  will  begin  to  run  against  him  (r)  ;  but  otherwise 
where  an  underlessee  is  in  occupation  (s). 

But  though  during  the  currency  of  a  lease  for  a  term  the 
lessee  can  gain  no  title  against  the  lessor  ;  nor  can  a  stranger 
who  merely  enters  and  occupies  (0  ;  yet,  if  there  is  a  lease 
in  writing  by  which  a  rent  of  20s.  or  upwards  is  reserved, 
a  stranger  who  wrongfully  claims  to  be  entitled  to  the 
reversion  (it),  and  who  actually  receives  the  rent  (x),  may 
gain  a  title  against  the  true  owner,  the  statute  in  such  a 
case  running  from  the  first  wrongful  receipt  of  rent  (y). 

In  all  cases  where  the  statute  is  running  against  the 
owner  of  land,  its  operation  can  be  stopped  by  the  acknow- 
ledgment of  the  owner's  title  by  the  person  in  possession. 
Such  acknowledgment  must  be  in  writing  ;  it  must  be  given 
to  the  person  entitled,  or  his  agent ;  and  it  must  be  signed 
by  the  person  in  possession  (z).  Immediately  after  the 
acknowledgment  the  statute  will  begin  to  run  afresh  (a)  ; 
but  if  the  statutory  period  has  already  run,  so  that    the 

{■}>)  R.  P.  L.  A.,  1833,  s.  24. 

(q)  Drummond  v.  Sant,  1871,  L.  R.  6  Q.  B.  763  ;  Warren  v.  Murray, 
1894,  2  Q.  B.  648.     See  White  v.  Whitewood,  1897,  13  T.  L.  R.  409. 

(?•)  Ecclesiastical  Commissioners  v.  Howe,  1880,  5  App.  Cas.  736,  per 
Lord  Selborne,  C. 

(s)  Corpus  Christi  College  v.  Rogers,  1879,  49  L.  J.  Q.  B.  4  ;  Ecclesiastical 
Commissioners  v.  Treemer,  1893,  1  Ch.  166. 

(t)  Chadvick  v.  Broadwood,  1840,  3  Beav.  308. 

(u)  See  Lyell  v.  Kennedy,  1889,  14  App.  Cas.  437  ;  Shaw  v.  Keit/ltron, 
1869,  3  Ir.  R.  Eq.  574.        '  (*)   Twiss  v.  Nohlet,  1869,  4  Ir.  R.  Eq.  p.  78. 

(»/)  R-  P.  L.  A.,  1833,  s.  9.  See  Scott  v.  Nixon,  1843,  2  Con.  &  L. 
p.  191. 

(s)  R.  P.  L.  A.,  1833,  s.  14.  As  to  personal  signature  by  the  person  in 
possession,  see  Ley  v.  Peter,  1858,  3  H.  &  N.  101  ;  Corp.  of  Dublin  v. 
Judge,  1847,  11  Ir.  L.  R.  8. 

(«)  See  Scott  v.  Nixon,  1843,  3  Dr.  &  War.  p.  404. 
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owner's  title  is  extinguished  under  sect.  34  of  the  Eeal 
Property  Limitation  Act,  1833,  no  subsequent  acknowledg- 
ment will  revive  it  (b). 

Action  in  the  High  Court. 

By  the  Common  Law  Procedure  Act,  1852  (c),  a  summary  Action  for 
procedure  was  introduced  wherebv  the  landlord  could  in  an   >'ocoyery  of 

...  .  land. 

action  ot  ejectment  recover  possession  of  the  premises 
against  a  tenant  holding  over  after  the  expiration  of  the 
term  (d)  ;  and  in  any  action  of  ejectment  by  a  landlord 
against  a  tenant  the  jury  were  empowered  to  find  a  verdict 
both  for  recovery  of  the  premises  and  for  mesne  profits 
down  to  the  time  of  verdict  (e).  These  provisions  are  still 
in  force,  but  for  the  action  of  ejectment  has  now  been 
substituted  an  action  for  the  recovery  of  land  (/)  brought 
under  the  Eules  of  the  Supreme  Court,  1883  ;  and  in  practice 
the  summary  method  by  special  indorsement  of  the  writ 
has  superseded  sect.  213,  while  sect.  214  is  replaced  by  the 
provision  that  claims  in  respect  of  mesne  profits  may  be 
included  in  the  action  for  recovery  of  land  (g). 

In  actions  for  the  recovery  of  land,  with  or  without  a  Special 
claim  for  rent  or  mesne  profits,  by  a  landlord  against  a  lndorsement- 
tenant  whose  term  has  expired  or  has  been  duly  determined 
by  notice  to  quit,  or  against  persons  claiming  under  such 
tenant,  the  writ  of  summons  may,  at  the  option  of  the 
plaintiff,  be  specially  indorsed  with  a  statement  of  his 
claim  (A),  or  of  the  remedy  or  relief  to  which  he  claims  to 
be  entitled  (i).  This  rule  only  applies  where  the  term  has 
expired  in  the  ordinary  course,  or  has  been  regularly 
determined  by  notice  to  quit ;  not  where  it  is  determined 
by  surrender  (k)  or  forfeiture  (I).  But  it  applies  where  a 
tenancy  at  will,  including  such  a  tenancy  existing  under  a 
mortgage,  is  ended  by  the  determination  of  the  landlord's 

(b)  Sanders  v.  Sanders,  1881,  19  C.  D.  373,  overruling  Stansfield  v. 
Hobson,  1853,  3  D.  M.  &  G.  620. 

(<•)  15  &  16  Vict.  c.  76.  (d)  Sect.  213.  (e)  Sect.  214. 

(/)  See  Gledhill  v.  Hunter,  1880,  U  C.  D.  492.  It  has  been  held  in 
Ireland  that  the  action  is  not  exclusively  reserved  to  the  Common  haw- 
Divisions  :  Clanricarde  v.  Ryder,  1898,  1  Ir.  R.  98.  (g)  Ord.  18,  r.  2. 

(h)  As  to  what  the  writ  should  show,  see  tlanmer  v.  Clifton,  1894, 
1  Q.  B.  238.  (i)  Ord.  3,  r.  6. 

(/,■)  Doe  v.  Roe,  1831,  2  B.  &  Ad.  922,  decided  on  the  corresponding 
provision  of  1  Geo.  4,  c.  87,  s.  1. 

(/)  Arden  v.  Douce,  1894,  1  Q.  B.  796.  See  Doe  v.  Sharph  y,  1846,  15 
M.  &  W.  558. 
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will  (m) .  It  applies  only  where  the  plaintiff  is  the  landlord  who 
originally  granted  the  lease,  or,  if  the  plaintiff  derives  title 
under  such  original  landlord,  the  defendant  must  he  estopped, 
by  payment  of  rent  or  otherwise,  from  disputing  his  title  (n) ; 
and  the  facts  creating  the  estoppel  must  not  be  in  dispute  (o) . 
Where  the  writ  is  specially  indorsed  and  the  defendant  has 
appeared  to  it,  judgment  may,  unless  the  defendant  gets 
leave  to  defend,  be  obtained  summarily  under  Ord.  14,  and 
the  judgment  may  include  mesne  profits  to  be  calculated 
up  to  the  date  of  the  plaintiff's  obtaining  possession  (p). 
Procedure.  Where  the  writ  is  not  specially  indorsed  the  action  will 

proceed  to  trial  in  the  ordinary  way,  subject  to  the  special 
rules  relating  to  an  action  for  recovery  of  land.  The 
plaintiff  will  be  the  person  in  whom  the  legal  reversion  is 
vested  (q),  but  an  exception  exists  in  the  case  of  a  mortgagoi 
in  possession,  provided  the  mortgagee  has  not  given  notice 
of  his  intention  to  take  possession.  The  mortgagor  can  sue 
for  possession  in  his  own  name  only  (r).  If  the  possessior 
of  the  premises  is  vacant,  service  of  the  writ,  if  it  cannol 
otherwise  be  effected,  may  be  made  by  posting  a  copy  o1 
the  writ  upon  the  door  of  the  dwelling-house  or  other  con 
spicuous  part  of  the  property  (s).  Where  the  action  is 
brought  only  to  recover  land  situate  within  the  jurisdictior 
(with  or  without  rents  or  profits),  the  writ  may,  by  leave  o: 
the  Court  or  a  Judge,  be  served  out  of  the  jurisdiction  (fl 
Judgment  for  the  recovery  of  possession  of  land  may  be 
enforced  by  writ  of  possession  (u),  and  the  writ  will  issue 
notwithstanding  that  the  landlord's  estate  in  the  premises 

(m)  Kemp  v.  Lester,  1896,  2  Q.  E.  162  ;  Dauhuz  v.  Lavington,  1884 
13  Q.  B.  D.  347  ;  Hall  v.  Comfort,  1886,  18  Q.  B.  D.  11;  Jerred  v, 
Edwards,  1891, 92  L.  T.  Jo.  8.   As  to  attornment  clauses,  vid.  supra,  p.  83 

(»)  Casey  v.  Hellyer,  1886,  17  Q.  B.  D.  p.  99. 

(o)  See  Jones  v.  Stone,  1894,  A.  C.  122. 

\p)  Southpart  Tramways  Co.  v.  Gandy,  1897,  2  Q.  B.  66. 

((/)  Allen  v.  Woods,  1893,  68  L.  T.  143.  One  tenant  in  common  ma\ 
bring  ejectment  for  his  share  of  the  premises  :  Cutting  v.  Derby,  1776 
2  W.  Bl.  1077. 

(r)  Judic.  Act,  1873,  s.  25  (5).  See  Matthews  v.  Usher,  1899  68  L.  J 
Q.  B.  988. 

(s)  Ord.  9,  r.  9.  See  Annual  Practice,  1900,  p.  227  ;  and  see  iurthe 
as  to  procedure  Ord.  12,  r.  28  (defence  limited  to  part  of  property  claimed) 
Ord.  13,  rr.  8,  9  (judgment  in  default  of  appearance,  or  upon  limitec 
defence)  ;  Ord.  27,  rr.  7,  8  (judgment  in  default  of  pleading). 

(t)  Ord.  11,  r.  1  (a)  ;  judgment  of  Coleridge,  J.,  in  Agnew  v.  Usher 
1884,  14  Q.  B.  D.  78. 

(u)  Ord.  42,  r.  5  ;  Old.  47,  rr.  1,  2.  Where  the  execution  of  the  wn 
will  evict  a  person  other  than  the  defendant,  who  has  no  notice  of  tin 
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has  terminated  after  the  commencement  of  the  action  and 
before  trial,  unless  the  issue  would  be  unjust  and  futile ; 
and  this  it  lies  upon  the  defendant  to  show  (v). 

Where  an  action  to  recover  the  land  is  brought  against  Claim  by 
the  tenant  by  a  person  claiming  adversely  to  the  landlord, 
the  tenant  is  required,  under  penalty  of  forfeiting  the  value 
of  three  years  improved  or  rack-rent  of  the  premises  (x) ,  to 
give  notice  to  the  landlord,  so  that  the  latter  may  defend 
his  title  (y).  The  landlord  can  then,  by  leave  of  the  Court 
or  a  Judge,  appear  and  defend  (z). 

Action  in  the  County  Court. 

The  landlord  can  recover  possession  in  the  county  court, 
either  by  an  action  for  the  recovery  of  possession,  or  by  an 
action  for  the  recovery  of  land  (a).  The  first  is  a  procedure 
specially  designed  for  the  case  of  landlord  and  tenant,  and 
applies  where  the  tenant  is  holding  over  or  where  the  land- 
lord has  a  present  right  of  re-entry  for  rent  in  arrear ;  the 
second  corresponds  to  the  ordinary  procedure  in  ejectment. 

The    County    Courts   Act,  1888,  provides    that    when  a  Action  to 

tenancy  of  any  corporeal  hereditament,  where  neither  the  recovei: 

,         "       .  .  possession. 

value  or  the  premises  nor  the  rent  exceeds  50/.  a  year  (b),   Tenant  hold. 

has  expired  or  has  been  determined  by  landlord  or  tenant  ing  over. 

by  notice  to  quit,  and  the  tenant,  or  any  person  holding  51  &  52  Vict- 

or  claiming  under  him,  neglects  or  refuses  to  deliver  up 

possession,  possession   of   the   premises  may  be  recovered 

upon  a  plaint  entered   by  the  landlord  (c)  in  the  county 

court  of   the  district  in  which    the  premises  lie  (d).     The 

section  only  applies  where  there  is  the  ordinary  relation  of 

landlord  and  tenant  existing  (c).   In  the  County  Courts  Act, 

1856  (/),   s.    50,    "legal   notice"    was   mentioned  (</),    but 

action,  and  who  does  not  claim  to  hold  through  the  defendant,  the  judg- 
ment will  be  set  aside  so  far  as  concerns  such  person  on  his  electing  to 
be  added  as  defendant  :  Minet  v.  Johnson,  1890,  63  L.  T.  507.  See 
Old.  12,  r.  25. 

(v)  Knight  v.  Clarke,  1885,  15  Q.  B.  D.  294.  See  Gibbins  v.  BucMand, 
1863,  1  H.  &  C.  736.         (x)  See  Crocker  v.  Fothergill,  1819,  2  B.  &  A.  652. 

(y)  Common  Law  Procedure  Act  (15  &  16  Vict.  c.  76),  s.  209. 

(z)  See  R.  S.  C.  Ord.  12,  it.  25—27.  As  to  ejectment  by  mortgagee, 
see  Buckley  v.  Buckley,  1787,  1  T.  R.  647.        (a)  C.  C.  R.  1888,  Ord.  5,  r.  3. 

(b)  Where  the  rent  is  originally  over  50/.  a  year,  the  case  is  not  brought 
within  the  section  by  a  verbal  agreement  to  reduce  the  rent,  there  beinf 
no  new  demise  :  Crowley  v.  Vittey,  1852,  7  Ex.  319. 

(c)  Sect.  186.  (d)  Ellis  v.  Peachy,  1849,  18  L.  J.  Q.  B.  137. 

(e)  Jones  v.  Owen,  1848,  18  L.  J.  Q.  B.  8  ;  Banks  v.  Rebbeck,  1851,  20 
L.  J.  Q.  B.  476.  (f)  19  &  20  Vict.  c.  108. 

(</)  Friend  v.  Shaw,  1887,  20  Q.  B.  D.  374. 


Rent  in  arreai 
and  no  dis 
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under  the  present  enactment  it  seems  that  a  notice  ir 
accordance  with  the  agreement  of  the  parties  will  determim 
the  tenancy  for  the  purpose  of  the  section,  although  it  is 
not  a  strict  legal  notice.  An  order  made  under  the  sectioi 
is  not  conclusive  as  to  title  (h),  and  it  seems  that  the  juris 
diction  of  the  county  court  is  not  excluded  by  a  questior 
of  title  being  in  dispute  (/).  The  landlord  can  proceed  ir 
the  county  court  notwithstanding  that  an  action  of  eject 
ment  brought  by  him  is  pending  in  the  High  Court  (k)  ;  bu 
he  is  liable  to  have  the  county  court  action  struck  ou 
unless  the  High  Court  action  is  discontinued  (/). 

Sect.  139  provides  a  summary  procedure  for  the  recover; 
tress.  of  the  premises  of  the  value  above  mentioned  when  a  half 

Sect.  139.  year's  rent  is  in  arrear  and  no  sufficient  distress  is  to  b< 
found  on  the  premises.  On  plaint  entered  by  the  landlord 
and  on  proof  of  the  matters  mentioned  in  the  section,  th< 
judge  may  order  possession  to  be  given  to  the  landlord  or 
or  before  such  day,  not  less  than  four  weeks  from  th< 
hearing,  as  the  judge  thinks  fit  to  name,  unless  within  tha 
period  all  the  rent  in  arrear  and  the  costs  are  paid  into  court 

Action  for  The  same  Act  provides   that   all   actions   of   ejectment 

land!6  y  °        where  neither  the  value  of  the  lands,  tenements  or  heredita 
Sect.  59.  ments,  nor  the  rent  payable  in  respect  thereof,  exceeds  501 

a  year  (m),  may  be  brought  in  the  county  court  of  thj 
district  in  which  the  premises  are  situate.  Up  to  the 
specified  limit  this  action  corresponds  to  the  action  t( 
recover  land  in  the  High  Court,  and  the  procedure  if 
regulated  in  a  similar  manner  (»).  A  subtenant  upon  whon 
process  is  served  must  forthwith  give  notice  to  his  immediate 
landlord,  under  penalty  of  forfeiting  three  years'  rack-renl 
of    the   premises  (o).      The  county  court   has   jurisdictior 

(h)  Campbell  v.  Loader,  1865,  3  H.  &  C.  520,  525  ;  Hodson  v.  Walker 
1872,  L.  R.  7  Ex.  55. 

(?)  Sect.  60  of  the  Act  of  1888  seems  to  avoid  the  contrary  effect  oi 
Kerlcin  v.  Kerkin,  1854,  3  E.  &  B.  399,  and  Pearson  v.  Glaxebrook,  1867, 
L.  R.  3  Ex.  27,  decided  on  sect.  58  of  the  Act  of  1846. 

(k)  Bissill  v.  Williamson,  1861,  7  H.  &  N.  391. 

(I)  C.  C.  R.  Ord.  22,  r.  9. 

(???)  As  to  ascertaining  the  rent  for  this  purpose,  see  Elston  v.  Hose. 
1868,  L.  R.  4  Q.  B.  4  ;  Brown  v.  Cocking,  1868,  L.  R.  3  Q.  B.  672. 

(??)  See  C.  C.  R.  Ord.  4,  r.  1  (as  to  joining  other  causes  of  action)  : 
Orel.  7,  r.  21  (service  where  possession  is  vacant)  ;  Ord.  10,  r.  4  (letting 
landlord  in  to  defend) ;  Ord.  10,  r.  5  (limiting  defence  to  part  of  property) 
Ord.  9,  r.  6  (admission  of  title).  (o)  Sect.  140. 
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where  the  dispute  relates  to  a  part  of  premises  worth  less 
than  50/.  a  year,  although  the  entire  premises  are  let  at 
a  rent  exceeding  that  sum  (p). 

There  is  a  right  of  appeal  in  a  county  court  action  upon  Appeal. 
any  point  of  law  or  equity,  or  upon  the  admission  or  rejec- 
tion of  any  evidence  ;  but  in  an  "  action  for  the  recovery  of 
tenements,"  leave  to  appeal  is  required  if  the  yearly  rent 
or  value  of  the  premises  does  not  exceed  20/.  (q).  The 
phrase  "action  for  the  recovery  of  tenements"  has  been 
held  to  include  an  action  for  the  recovery  of  land  under 
s.  59,  so  as  to  import  the  20/.  limit  into  an  appeal  in  such 
an  action  (r),  but  it  seems  more  probable  that  the  limit 
only  applies  to  actions  under  ss.  138  and  139  (rr). 

Proceedings  before  Justices. 
In  certain  cases  possession  may  be  recovered  by  proceed- 
ings before  justices  under  the  Small  Tenements  Recovery 
Act,  1838  (s),  or,  if   the  premises  are  deserted,  under  the 
Distress  for  Rent  Act,  1737  (t)  : — 

When  the  term  or  interest  of  the  tenant  of  any  house,   i  &  2  Vict. 

c.  74,  s.  i. 

(p)  Stolworthy  v.   Powell,  1886,  55  L.  J.    Q.  B.  228  ;  Rutherford  v. 
mikie,  1879,  41  L.  T.  435.  (q)  Sect.  120. 

(r)  E.  of  Shrewsbury  v.  Garfield,  1891,  60  L.  J.  Q.  B.  765. 

(rr)  See  County  Court  Practice,  1899,  p.  4:36,  note  (c). 

(s)  1  &  2  Vict.  c.  74.  The  procedure  of  this  statute  is  applied  by  the 
iaclosure  Act,  1845  (8  &  9  Vict,  c.  118),  s.  Ill,  to  the  recovery  of  posses- 
sion of  allotment  gardens  let  under  that  Act,  and  by  the  Allotments 
Extension  Act,  1882  (45  &  46  Vict,  c  80),  s.  12,  to  allotments  under  this 
latter  Act.  It  also  applies  to  allotments  under  the  Allotments  Act,  1887 
(50  &  51  Vict.  c.  48),  possession  of  such  allotments  being  recoverable 
under  sect.  8  (1)  by  the  sanitary  authority  as  landlords,  in  the  same 
manner  as  in  other  cases  of  landlord  and  tenant.  By  the  Grammar 
Schools  Act,  1840  (3  &  4  Vict.  c.  77),  s.  19,  it  is  extended  to  the  recovery 
of  school  premises  from  a  dismissed  master  ;  by  the  Charitable  Trusts 
Act,  1860  (23  &  24  Vict.  c.  136),  s.  13,  to  the  recovery  of  charity 
premises  held  over  by  an  officer  or  recipient  of  the  benefit  of  a  charity ;  * 
and  by  the  Admiralty  Lands  and  Works  Act,  1864  (27  &  28  Vict.  c.  57), 
s.  12,  to  the  recovery  of  lands  purchased  by  the  Admiralty.  As  to 
recovery  of  possession  against  tenants  of  parish"  lands,  see  the  Poor  Belief 
Act,  1819  (59  Geo.  3,  c.  12),  ss.  24,  25  ;  R.  v.  J  J.  of  Middlesex,  1839, 
7  Dowl.  767  ;  Wildbor  v.  Rainforth,  1828,  8  B.  &  C.  4  ;  Appleton  v. 
Murray,  1860,  8  W.  B.  653.  The  jurisdiction  of  the  justices  under  this 
last  Act  is  not  ousted  by  a  claim  of  title  :  Ex  parte  Vaughan,  1866,  L.  B. 
2  Q.  B.  114.  As  to  reviewing  the  decision  of  the  justices  under  these 
statutes,  see  R,  v.  Bolton,  1841,  1  Q.  B.  66.  As  to  recovery  of  possession 
of  land  which  is  to  be  inclosed  under  the  Inclosure  Act,  1845  (8  &  9 
Vict,  c.  118),  see  the  Inclosure  Act,  1852  (15  &  16  Vict.  c.  79),  s.  13, 
and  Ghilcote  v.  Youldon,  I860,  3  E.  &  E.  7. 

(0   11  Geo.  2,  c,  19,  s.  16. 
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If  tenant  at 
rent  not  ex- 
ceeding 20/. 
a  year  upon 
expiration  or 
determination 
of  his  interest 
refuses  or 
neglects  to 
deliver  up 
possession, 
landlord  may 
serve  him 
with  notice 
of  his  inten- 
tion to  pro- 
ceed under 
this  Act. 


If  tenant  does 
not  appeai- 
before  justices 
and  show 
cause  why 
possession 
should  not  be 
delivered  up, 
on  proof  by 
landlord  of 


land  or  other  corporeal  hereditaments  held  by  him  at  will 
or  for  any  term  not  exceeding  seven  years,  either  without 
being  liable  to  the  payment  of  any  rent,  or  at  a  rent  not 
exceeding  the  rate  of  20L  a  year,  and  upon  which  no  fine 
shall  have  been  reserved  or  made  payable,  shall  have  ended 
or  shall  have  been  duly  determined  by  a  legal  notice  to  quit 
or  otherwise,  and  such  tenant,  or  (if  such  tenant  do  not 
actually  occupy  the  premises,  or  only  occupy  a  part  thereof) 
any  person  by  whom  the  same  or  any  part  thereof  shall  be 
then  actually  occupied,  shall  neglect  or  refuse  to  quit  and 
deliver  up  possession  of  the  premises  or  of  such  part  thereof 
respectively,  it  shall  be  lawful  for  the  landlord  of  the  said 
premises,  or  his  agent,  to  cause  the  person  so  neglecting  or 
refusing  to  quit  and  deliver  up  possession,  to  be  served  (in 
the  manner  hereinafter  mentioned)  with  a  written  notice 
in  the  form  set  forth  in  the  schedule  to  this  Act  (u),  signed 
by  the  said  landlord  or  his  agent,  of  his  intention  to  proceed 
to  recover  possession  under  the  authority  and  according  to 
the  mode  prescribed  in  this  Act ;  and  if  the  tenant  or 
occupier  shall  not  thereupon  appear  at  the  time  and  place 
appointed,  and  show  to  the  satisfaction  of  the  justices  here- 
inafter mentioned  reasonable  cause  why  possession  should 
not  be  given  under  the  provisions  of  this  Act,  and  shall 
still  neglect  or  refuse  to  deliver  up  possession  of  the  premises, 

(■it)  Form  of  Notice. 

I,  [owner,  or  agent  to ,  the  owner,  as  the  case  may  be],  do 

hereby  give  you  notice,  that  unless  peaceable  possession  of  the  tenement 

[shortly  describing  it]  situate  at ,  which  was  held  of  me,  or  of  the  said. 

[as  the  case  may  be],  under  a  tenancy  from  year  to  year,  or  [as  the 

case  may  be],  which  expired  [or  was  determined]  by  notice  to  quit  from 

the  said ,  or  otherivise  [as  the  case  may  be],  on  the  day  of , 

and  which  tenement  is  now  held  over  and  detained  from  the  said , 

1  >e  given  to [the  owner  or  agent]  on  or  before  the  expiration  of  seven 

clear  days  from  the  service  of  this  notice,  I,  ,  shall  on next, 

the day  of ,  at of  the  clock  on  the  same  day,  at ,  apply 

to  her  Majesty's  justices  of  the  peace  acting  for  the  district  of [being 

the  district,  division  or  place  in  which  the  said  tenement,  or  any  part  thereof, 
is  situate],  in  petty  sessions  assembled,  to  issue  their  warrant  directing 
the  constables  of  the  said  district  to  enter  and  take  possession  of  the  said 
tenement  and  to  eject  any  person  therefrom. 

Dated  this . 

(Signed)        , 

[owner  or  agent]. 

To  Mr. 
As  to  the  sufficiency  of  the  notice,  see  Delaney  v.  Fox,  1856, 1  C.  B.  N.  S. 
166.     As  to  service  of  the  notice,  see  sect.  2. 
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or  of  such  part  thereof  of  which  he  is  then  in  possession,  to  certain  facts, 
the  said  landlord  or  his  agent,  it  shall  be  lawful  for  such  IssueTvammt 

landlord  or  agent  to  give  to  such  justices  proof  of  the  hold-  directing  con- 

.        .  stables  to  give 

ing  and  of  the  end  or  other  determination  of  the  tenancy,  possession  of 

with  the  time  or  manner  thereof,  and  where  the  title  of  the  premises  to 

landlord  has  accrued  since  the  letting  of  the  premises,  the 

right  by  which  he  claims  the  possession ;  and  upon  proof 

of  service  of  the  notice,  and  of  the  neglect  or  refusal  of  the 

tenant  or  occupier,  as  the  case  may  be,  it  shall  be  lawful 

for   the   justices  acting  for  the  district,  division  or  place 

within  which  the  said  premises,  or  any  part  thereof,  shall 

be   situate,   in   petty   sessions   assembled,  or   any   two   of 

them  (r),  to  issue  a  warrant  under  their  hands  and  seals 

to  the  constables  and  peace  officers  of  the  district,  division 

or  place  within  which  the  said  premises  or  any  part  thereof 

shall  be  situate,  commanding  them,  within  a  period  to  be 

therein  named,  not  less  than  twenty-one  nor  more  than 

thirty  clear  days  from  the  date  of  such  warrant,  to  enter 

(by  force  if  needful)  into  the  premises,  and  give  possession 

of  the  same  to  such  landlord  or  agent. 

The  section  does  not  protect  the  applicant  from  an  action 
for  unlawful  entry  (x),  nor  does  it  affect  the  outgoing  tenant's 
rights  under  the  custom  of  the  country  or  otherwise  (//).  But 
the  justices  and  the  constable  issuing  and  executing  the 
warrant  are  protected  (z) . 

The  statute  only  applies  where  there  is  the  relation  of 
landlord  and  tenant  between  the  parties  (a).  A  tenant 
cannot  for  the  purpose  of  making  his  rent  exceed  20/.,  and 
so  excluding  the  statute,  reckon  sums  not  properly  rent 

(v)  A  stipendiary  magistrate  may  exercise  alone  any  jurisdiction 
exercisable  by  two  justices  :  Stipendiary  Magistrates  Act,  1858  (21  &  22 
Vict.  c.  73),  s.  1  ;  and  so  may  the  Lord  Mayor  or  any  alderman  of  the 
city  of  London  sitting  at  the  Mansion  House  or  Guildhall  :  Summary 
Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43),  s.  34. 

(x)  Under  sect.  3  the  tenant  may  procure  the  execution  of  the  warrant 
to  be  stayed  until  he  has  sued  the  applicant  for  trespass.  See  Darlington 
v.  Pritchard,  1842,  4  M.  &  Gr.  783  ;  Flitters  v.  Allfrey,  1874,  L.  R.  10 
C.  P.  29.  (//)  Proviso  to  sect.  1. 

(z)  Sect.  5.  It  is  doubtful  whether  this  section  protects  a  person 
acting  in  aid  of  the  constable  :  Edmunds  v.  Pinuiger,  1845,  7  Q.  B.  558  ; 
and  as  to  the  applicant's  liability  in  case  of  irregularity  in  the  proceedings, 
see  sect.  6  :  Delaney  v.  Fox,  1856,  1  C.  B.  N.  S.  166. 

(a)  Brown  v.  Newmarch,  1875,  40  J.  P.  212  ;  Webb  v.  Fordred,  1868, 
32  J.  P.  804. 

L.T.  M  M 
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In  case  of 

deserted 

premises. 

11  Geo.  2, 
c.  19.  s.  16. 

If  tenant, 
owing  half- 
year's  rent 
desert  the 
demised 
premises,  sc 
that  no 
sufficient  dis- 
tress can  be 
found,  land- 
lord may 
request  two 
justices  to 
come  and  view 
the  same. 

And  to  affix 
on  premises 


which  he  has  undertaken  to  pay,  such  as  rates  and  taxes 
for  another  part  of  the  premises  (&).  Where  the  tenancy 
and  its  determination  and  the  tenant's  refusal  to  quit  are 
proved,  the  jurisdiction  of  the  justices  is  not  ousted  by  the 
tenant's  setting  up  the  title  of  a  third  person  (c).  It  is 
essential  that  the  warrant  shall  be  to  a  constable  or  police 
officer,  and  the  subsequent  proceedings  justifying  the  entry 
must  allege  this(W).  The  issue  of  the  warrant  does  not 
abridge  the  lessor's  common  law  right  of  entry,  and  he  may 
exercise  such  right  within  the  twenty-one  days  of  grace 
during  which  the  warrant  cannot  be  enforced  (e). 

For  the  case  of  deserted  premises,  the  Distress  for  Kent 
Act,  1737,  provides  as  follows  : — 

If  any  tenant  holding  any  lands,  tenements,  or  heredita- 
ments at  a  rack-rent,  or  where  the  rent  reserved  shall  be 
full  three-fourths  of  the  yearly  value  of  the  demised  premises, 
who  shall  be  in  arrear  for  one  (half-year's  (/) )  rent,  shall 
desert  the  demised  premises  (r/),  and  leave  the  same  unculti- 
vated or  unoccupied,  so  as  no  sufficient  distress  can  be  had 
to  countervail  the  arrears  of  rent,  it  shall  be  lawful  for  two 
or  more  justices  of  the  peace  of  the  county,  riding,  division 
or  place  (having  no  interest  in  the  demised  premises)  at  the 
request  (//)  of  the  landlord  or  his  bailiff  to  go  upon  and  view 
the  same  (i),  and  to  affix  or  cause  to  be  affixed  on  the  most 
notorious  part  of  the  premises  notice  in  writing  what  day 
(at  the  distance  of  fourteen  days  (k)  at  least)  they  will 
return  to  take  a  second  view  thereof;  and  if  upon  such 
second  view  the  tenant,  or  some  person  on  his  behalf,  shall 

(6)  Re  J  J.  of  Richmond,  1893,  10  T.  L.  E.  68. 

(c)  Rees  v.  Davies,  1858,  4  C.  B.  N.  S.  56. 

(d)  Jones  v.  Chapman,  1845,  14  M.  &  W.  124. 

(e)  Jones  v.  Foley,  1891,  1  Q.  B.  730. 
(/)  57  Geo.  3,  c.  52. 

(g)  See  Ex  parte  Pilton,  1818,  1  B.  &  A.  369. 

(/t)  The  request  or  complaint  need  not  be  on  oath  :  Basten  v.  Carew, 
1825,  3  B.  &  C.  649. 

(i)  Under  the  Metrop.  Police  Courts  Act,  1840  (3  &  4  Vict.  c.  84),  8. 13, 
a  metropolitan  police  magistrate  is  not  required  to  view  the  premises  ; 
he  may  send  a  constable  instead,  in  manner  specified  in  the  section.  But 
this  exemption  does  not  extend  to  the  Lord  Mayor  or  an  alderman 
sitting  at  the  Mansion  House  or  Guildhall ;  Edwards  v.  Hodges,  1855, 
15  C.  B.  477. 

(k)  I.e.  clear  davs  :  Creak  v.  Jtistices  of  Brighton,  1858,  1  F.  &  F. 
110. 
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not  appear  and  pay  the  rent  in  arrear,  or  there  shall  not 
be  sufficient  distress  upon  the  premises,  then  the  said 
justices  may  put  the  landlord  into  the  possession  of  the  said 
demised  premises,  and  the  lease  thereof  to  such  tenant,  as 
to  any  demise  therein  contained  only,  shall  from  thenceforth 
become  void. 

An  appeal  may  be  made  from  the  decision  of  the  justices 
to  the  judge  of  assize  (I)  ;  but,  although  the  order  of  the 
justices  is  reversed,  an  action  of  trespass  for  the  eviction 
does  not  lie  against  either  the  justices,  the  constable,  or 
the  landlord,  provided,  as  to  the  landlord,  that  he  has  not 
misled  the  justices  (m). 

(I)  Sect.  17.  See  R.  v.  Seivell,  1845,  8  Q.  B.  161  ;  R.  v.  Traill,  1840, 
12  A.  &  E.  761. 

(m)  Ashcroft  v.  Bourne,  1832,  3  B.  &  Ad.  684  (where  the  justices  were 
overruled  on  the  fact  of  desertion)  ;  Basten  v.  Carew,  supra.  As  to 
mandamus  to  compel  the  magistrates  to  deliver  possession,  see  Ex  parte 
Fulder,  1840,  8  Dowl.  535. 


notice  of  time 
at  which  they 
will  take 
second  view. 
If  tenant  at 
such  second 
view  do  not 
appear  and 
pay  rent  and 
there  is  no 
sufficient 
distress, 
justices  to  put 
landlord  in 
possession  and 
demise  to  be 
thenceforth 
void. 
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Abandoned  Premises, 

entry  of  landlord  upon,  at  expiration  of  lease,  518. 
proceedings  before  justices  for  recovery  of,  530. 

Abandonment  of  Distress, 

quitting  possession  of  goods  does  not  necessarily  operate  as,  268. 
tenant  may  retake  abandoned  distress,  269. 

Abatement  of  Rent, 
agreement  for,  104. 
effect  of,  458. 

Abuttals,  construction  of,  128. 

Acceptance, 

of  assignee  as  tenant  by  lessor,  410. 

new  lease,  when  implied  surrender,  456. 
offer,  102. 

rent  from  tenant  holding  over,  95. 
under  agreement  for  lease,  94. 

void  lease,  94. 
when  waiver  of  double  value,  517. 
forfeiture,  468. 
notice  to  quit,  447. 
third  person  as  tenant  with  consent  of  prior  tenant,  458. 
undertenant  as  tenant  by  lessor,  459. 

Accidental  Defect  in  Premises,  liability  of  landlord  for,  310. 

Acknowledgment, 

of  antecedent  tenancy,  219,  n.  (c). 

does  not  require  lease  stamp,  170, 
when  it  authorises  distress,  219,  n.  (c). 
of  lease  by  married  woman,  15,  17. 
want  of,  179,  n.  (q). 
of  title,  522. 

Acquiescence, 

as  a  bar  to  action  on  covenant,  344. 
in  breach  of  covenant,  159. 

irregularity  of  notice  to  quit,  449. 
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Act  of  Parliament,  effect  of  definition  of  words  by,  123. 

Action, 

acceptance  of  agreement  by  bringing,  102. 

for  damages  for  breach  of  agreement  to  let,  113. 

double,  rent.     See  Double  Rent. 

double  value.     See  Double  Value. 

excessive  distress,  261. 

illegal  distress,  288. 

irregular  distress,  290. 

pound-breach,  269. 

premature  sale  under  distress,  279. 

recovery  of  land.     See  Land. 

rent.     See  Rent. 

specific  performance,  114. 

use  and  occupation.     See  Use  and  Occupation. 

waste,  329. 
of  ejectment.     See  Land. 

replevin.     See  Replevin. 
on  covenants,  parties  to,  157. 
to  recover  possession.     See  Possession. 

Additional  Rent,  199,  200. 
for  improvements,  190. 
on  breach  of  covenants,  199. 

distress  for,  221. 
reservation  of,  152. 
whether  a  penalty,  199. 

Adhesive  Stamp, 

when  duty  on  lease  may  be  denoted  by,  171,  n.  (z). 
penalty  for  not  affixing  before  execution  of  instrument,  175. 

"Adjoining,"  meaning  of,  337. 

Adjoining  Owners,  liability  to  repair  fences,  352. 

Administration  Action,  effect  of  judgment  in,  61. 

Administration,  restraint  on  distresses  in  certain  cases  of,  300. 

Administrator, 
distress  by,  226. 
lease  by,  60,  61. 

administrator  ad  colligcnda  bona  dcfuncti,  60. 

administrator  durante  absentia-.  60. 

administrator  durante  minor  estate,  60. 

administrator,  when  real  representative,  62. 
liability  of,  for  rent  and  upon  covenants  in  lease,  420,  421. 

Administrator  of  Convict, 

convict's  property  vests  iu,  428. 
leases  by,  22,  429. 
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Admissions,  by  tenant,  evidence  of  time  of  commencement  of  tenancy, 
438. 

Advance,  Rent  payable  in, 
custom  of  country  as  to,  192. 
mode  of  reservation  of,  14(3. 
■when  it  may  be  distrained  for,  222. 

Advances,  by  tenant  on  account  of  rent  not  due,  effect  of,  193. 

Advowson,  lease  of,  now  prohibited,  2. 

Agent, 

appointment  of,  to  contract,  108. 

execute  lease  by  deed,  70. 
authority  of,  to  lease,  71. 
clerk  of,  signature  of  memorandum  by,  108. 
lease  by,  70. 

mode  of  execution  of.  72. 
lease  to,  by  principal,  73. 
notice  to  cpiit  by,  443. 
occupation  by,  87. 

party  to  memorandum  in  writing,  106. 
payment  of  rent  to,  195. 

by  cheque,  215. 

effect  of,  as  evidence  of  principal's  title,  216. 
personal  liability  of,  72. 
revocation  of  authority  of,  195. 

Agistment,  cattle  at, 

tender  of  rent  by  owner  of,  273. 
when  theylmay  be  distrained,  240. 

Agijeement, 

acceptance  of,  102. 
collateral,  parol  evidence  of,  123. 

executory,  effect  of,  where  tenant  not  to  be  disturbed  while  rent 
paid,  145. 

Agreement  for  Lease,  102.     Sec  Contract. 
by  copyholder,  115,  n.  (a). 
costs  of,  184. 

effect  of,  in  county  court,  82 
how  distinguished  from  lease,  79. 

to  be  made,  102. 
liability  for  rent  under  parol,  104. 
occupation  under,  effect  of,  91. 
payment  of  rent  under,  effect  of,  94. 
present  effect  of,  95. 
relief  against  forfeiture  of,  475. 
remedies  for  breach  of,  113. 

action  for  damages,  113. 

for  specific  performance,  114. 
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Agreement  foe  Lease — continued. 

rights  of  intended  lessee  under,  HI. 

as  to  title,  111. 

as  to  covenants,  112. 
stamp  on,  117. 

counterpart  of,  118. 
stamping,  where  property  sold,  175. 
sums  reserved  ou,  190,  219. 
where  no  stipulation  as  to  covenants,  112. 
within  Statute  of  Frauds,  103. 

Agreement, 

for  new  lease  under  power,  55. 
underlease.     See  Underlease. 
sale,  registration  of  memorandum  of,  401. 
injunction  in  aid  of,  116. 
made  as  escrow,  108. 
not  to  distrain,  effect  of,  21 S. 
not  to  raise  rent,  145. 
partly  relating  to  land,  104. 
parol,  when  enforceable,  108. 

part  performance,  108. 
fraud,  104. 

agreement  admitted  and  statute  not  insisted  on,  109. 
to  be  performed  within  year,  123,  n.  (g). 
to  let,  effect  of  before  Judicature  Acts,  79. 

effect  of  under  Judicature  Acts,  81,  82. 
remedies  for  breach  of,  113. 
"while  property  in  lessor's  hands."  106. 
to  take  a  lease,  stamp  on,  117. 
to  underlet,  where  restraint  on  underletting,  112. 
unstamped,  parol  evidence  of,  not  allowed,  117. 

Agricultural  Custom,  when  good,  346. 

Agricultural  Fixtures, 
right  to  remove, 

at  common  law,  488. 
statutory  right  to  remove,  489. 

under  Agricultural  Holdings  Act,  1883,  489. 

Agricultural  Holding, 

dispute  as  to  distress  on,  289. 

as  to  ownership  of  live  stock  distrained  on,  289. 

as  to  price  for  feeding  stock,  289. 
length  of  notice  to  quit,  435. 
limitation  of  distress  on,  253,  254. 
resumption  of  possession  of  part  of,  442. 

Agricultural  Holdings  Act,  1883, 

agreements  under,  for  substituted  compensation,  5C4,  505. 
amount  of  compensation,  how  estimated,  506. 
deductions  from,  506. 
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Agricultural  Holdings  Act,  1883 — continued. 
claim  by  landlord  under,  507,  n.  (q). 
compensation  under,  recovery  of,  507,  n.  (q),  509. 

when  payable,  504. 
effect  of  change  of  tenancy,  505. 
exclusive  of  other  compensation,  505. 
holdings  to  which  Act  applies,  502. 
improvements  in  last  year  of  tenancy,  506. 
"landlord"  and  "tenant"  under,  509. 
notice  of  claim  under,  507. 
reference  under,  508. 
right  to  compensation  under,  502. 
schedule  of  improvements  under,  502. 
settlement  of  compensation  under,  508. 
time  for  removal  of  fixtures  under,  492. 

Agricultural  Land, 

exemption  of  occupiers  of,  from  rates,  361. 
usual  covenants  in,  152. 

Alien,  lease  by  or  to,  22. 

Alterations,  enforcement  of  covenant  against,  327. 
in  lease,  after  execution,  effect  of,  179. 

Allotments, 

compensation  on  compulsory  hiring    of  land   by  parish  council 

for,  509. 
compensation  to  outgoing  tenants  of,  510. 
failure  of  sanitary  authority  in  duty  as  to,  37. 
letting  of  charity  lands  for,  41. 
letting  of,  by  parish  council,  37. 

by  public  authority  in,  36. 
recovery  of  possession  of,  527,  n.  (s). 
removal  of  buildings  from,  486. 
trees  from,  37,  486. 

Ambassador,  goods  of,  privileged  from  distress,  239. 
rates  of  house  occupied  by,  366,  n.  (u). 

Annoyance  to  Neighbours,  covenant  against,  338. 

Amends,  tender  of,  before  action  for  irregular  distress,  291. 

Animals.     See  Cattle. 

force  naturae,  cannot  be  distrained,  235. 

impounded,  to  be  supplied  with  food  and  water,  267. 

Apportionment  of  Kent, 

distress  for  apportioned  rent,  221. 
in  respect  of  estate,  211. 

how  made,  211,  212. 

no  apportionment  as  between  land  and  goods,  213. 

not  of  personal  liability,  212. 
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Apportionment  ok  Rent — continued. 
in  respect  of  estate — continued. 

not  where  lessee  cannot  obtain  possession  of  part,  212. 

on  grant  or  devise  of  part  of  reversion,  211. 

on  loss  of  part  of  land  from  natural  causes,  212. 

on  severance  of  reversion  by  death  of  lessor  intestate,  'ill. 

on  tenant's   losing  possession  of  part  of  premises  (otherwise 
than  by  wrongful  eviction),  212. 

where  land  taken  for  sites  for  schools,  213,  n.  (d). 

where  land  taken  under  Church  Building  Acts,  213,  n.  (d). 

where  part  of  lands  taken  under  Lands  Clauses  Act,  213. 

where    tenant    quits    part    of   holding    under  Agricultural 
Holdings  Act,  213. 
in  respect  of  time,  213. 

apportioned  rent,  when  payable,  214. 

effect  of  Act  of  1870,  214. 

in  bankruptcy,  214,  301. 

in  winding  up,  303. 

liability  for  apportioned  parts,  214. 

no  apportionment  of  rent  payable  unequally,  214,  n.  (n). 

not  in  favour  of  wrongful  e victor,  214. 

Appraisement  of  Distress,  274. 

action  for  selling  goods  distrained  without,  290. 
growing  crops,  in  case  of,  275. 
memorandum  of  appraisement,  275. 

stamp  on,  275. 
sale  to  appraisers,  279. 
when  now  necessary,  274. 
who  may  be  appraisers,  275. 

Appraisers,  sale  to,  of  goods  distrained,  279. 

Approval  of  Surveyor,  as  condition  precedent,  319. 

Appurtenances, 

meaning  of  term,  132. 

to  a  house,  what  may  pass  as,  133. 

to  land,  what  may  pass  as,  133. 

Armtrary  refusal  to  permit  assignment,  394,  395. 

Archbishops,  leases  by,  27. 

See  Ecclesiastical  Corporations. 

Arrear,  when  rent  is  in,  194,  222. 

Arrears  of  Rent,  limitation  on  recovery  of,  253. 

Artizans'  Dwellings,  leases  of  land  for,  35. 

Assent, 

by  executor  to  bequest  of  term,  418. 
effect  of,  418, 
evidence  of,  418. 
where  bequest  is  to  executor,  419 
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Assent  to  Agreement,  subject  to  formal  contract,  103. 

Assign,  Right  to,  391.     See  Assignment. 

Assign,  Agreement  to,  subject  to  lessor's  approval,  396. 

Assignee  of  Produce,  bound  by  covenants  as  to  use,  351,  352. 

Assignee  of  Term, 

acceptance  of,  as  tenant  by  lessor,  410. 
equitable  liability  of,  402. 
liability  of,  to  lessee,  410. 

on  indemnity,  411. 
liability  of,  to  lessor, 
for  rent,  401. 
ou  covenants,  401. 

covenants  which  run  with  land,  404. 
when  assignment  is  without  licence,  396. 
when  assignment  is  from  a  joint  lessee,  402. 
reassignment,  effect  of,  on  liability,  409. 

to  whom  it  may  be  made,  409. 
rights  of,  against  assignor  as  to  title,  398. 
lessor  on  covenants,  401. 
who  is  an,  401. 

Assignee  of  Reversion,  action  by,  413,  417. 
distress  by,  223. 
no  right  to  re-enter  for  breach  before  assignment,  359. 

Assignment, 

acquiescence  in,  by  lessor,  396. 
consent  to,  omission  to  ask,  395. 

arbitrarily  withholding,  394. 
contract  for,  397. 
covenant  against,  475. 

breach  of,  393. 

construction  of,  392. 

continuing  breach  of,  471. 

damages  for  breach  of,  396. 

on  whom  binding,  393. 
covenant  to  employ  particular  person  for  making,  400,  n.  (x). 
creditors'  deed,  in,  403. 
effect  of,  401. 

for  unlawful  purpose,  412. 
how  distinguished  from  underlease,  386. 
licence  to  assign,  394. 

effect  of,  397. 

payment  for,  396. 
mode  of  making,  399. 

assignor  may  assign  directly  to  himself  and  another,  400. 

deed  necessary,  399. 
parol  agreement  for,  398. 
payments  reserved  on,  191. 
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Ass  i  gn  M  k  N  T — continued. 

registration  of,  400.     See  Registration. 
stamp  on,  399. 

sums  by  way  of  rent  reserved  upon,  191,  223. 
upon  death  of  lessee,  418.     Sec  Death. 

bankruptcy  of  lessee,  423.     See  Bankruptcy. 
without  consent,  forfeiture  for,  477 

Assignment  of  Rent,  to  whom  rent  payable  after,  197. 

Assignor  of  Lease,  duty  of,  to  procure  license,  396. 

Assigns, 

covenants  which  run  with  land  only  when  assigns  are  named,  405. 
effect  of  naming,  in  covenants,  157,  404,  405. 

Attestation  of  leases  by  deed,  179. 
under  powers  to  lease,  58. 

Attornment, 

clause  in  mortgage  deed,  83. 

power  of  distress,  under,  83. 

recovery  of  possession  under.  84. 
creation  of  tenancy  by,  82. 
evidence  of  landlord's  title,  82. 
not  necessary  on  grant  of  reversion,  413. 
stamp  on,  82. 
what  amounts  to,  216. 

Auction,  Sale  by, 

covenant  against,  338,  n.  (t). 

Auctioneer, 

authority  of,  to  sign  memorandum,  108. 

goods  in  hands  of,  for  sale,  protected  from  distress,  231,  232. 

Avoidance  of  Lease,  effect  of,  on  prior  surrender,  455. 

Away-going  Crop, 

custom  to  leave  in  barns,  effect  of,  250. 
possession  for  purpose  of,  500. 
right  to,  498. 

Bailiff, 

county  court,  of, 

fees  on  execution,  297. 

liability  in  execution,  297. 

notice  to,  that  rent  is  due,  297. 
power  of,  to  let,  71. 
ratification  of  contract  of,  71. 
to  distrain,  254. 

certificate  of,  254. 
production  of,  282. 

employment  of,  254. 
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Bailiff — continued. 

to  distrain — continued,. 

indemnity  to,  by  landlord,  255. 
landlord's  liability  for  acts  of,  255. 
liability  of,  to  landlord,  256, 
must  give  copy  of  charges,  282. 
tender  of  rent  to,  257,  272. 
sale  by,  to  pay  fees,  282,  n.  (x). 
warrant  of  distress,  255. 

Bankrupt,  specific  performance  not  ordered  against,  116. 

Bankrupt  Assignee,  claim  for  indemnity  against,  412. 

Bankruptcy, 

of  landlord, 

when  it  determines  tenancy  at  will,  432. 
of  tenant, 

commencement  of,  300,  n.  (1). 
disclaimer  of  lease.     See  Disclaimer. 
distress  after  commencement  of,  299. 

under  attornment  clause,  300.     See  Distress. 
forfeiture  on,  relief  against,  472,  475. 
leaseholds  acquired  after,  423. 
occupation  by  bankrupt  tenant,  effect  of,  95. 
option  to  take  lease,  effect  of  bankruptcy  on,  423. 
preferential  debts  in,  301. 
proviso  for  re-entry  upon,  163. 
remedy  of  landlord  for  rent  upon,  298. 

year's  rent  under  8  Ann.  c.  14,  296. 
set-off  in,  425. 
trustee  in, 

assignment  by,  where  covenant  against  assigning,  393,  423. 

lease  by.  73. 

lease  to,  74. 

liability  of,  423. 

release  of,  423. 
vesting  of  leaseholds  on,  423. 

Beer,  agreements  compelling  lessees  to  purchase  from  lessors,  339. 
exclusive  right  to  supply,  how  enforced,  407. 

Best  Rent, 

in  lease  by  mortgagor   or  mortgagee  in  possession,  under  Conv. 

Act,  1882,  66,  n.  (c). 
in  lease  by  tenant  for  life,  45. 
in  lease  under  power,  54. 

Bequest, 

of  leaseholds,  executor's  assent  to,  418. 
not  breach  of  covenant  not  to  assign,  393. 

Bill  of  Exchange,  payment  of  rent  by,  215. 
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Bills  of  Sale  Acts,  effect  of,  on  power  of  distress,  221. 
Bishops,  leases  by,  25,  27.     See  Ecclesiastical  Corporations. 
Bond,  in  replevin,  285. 
Boats,  liberty  to  ply  with,  on  canal,  86. 

Boundaries, 

jurisdiction  to  ascertain,  354. 
obligation  of  tenant  to  keep  up,  353. 

Breach  of  Agreement, 
to  let,  remedies  for,  113. 
when  committed,  113. 

Breach  of  Covenant.     See  Covenant. 

Brewer,  covenant  against  business  of,  336. 

Broker  to  Distrain.     See  Bailiff. 

Building  Agreement, 
effect  of,  81. 
specific  performance  of,  114. 

Building  Estate, 

covenant  to  make  roads  on,  154. 

enforcement  of  restrictive  covenants  as  to,  408. 

Building  Lease, 

by  ecclesiastical  corporation,  29,  30. 

tenant  for  life.  47. 
effect  of  reservation  of  minerals  in,   139. 
of  copyhold  lands  in  Middlesex,  registration  of,  65. 
repairing  lease  not  good  as,  53. 

Building  Societies, 

distress  for  rent  due  under  mortgage  to,  221. 
leases  by  and  to,  38. 

"  Burdens,"  effect  of,  in  covenant  to  pay  rates  and  taxes,  367. 

Burnt  Down,  obligation  to  rebuild  premises,  310,  313. 

Bushes, 

exception  of,  138. 
property  in,  355. 

Butcher,  covenant  against  use  of  premises  for  trade  of,  335. 

Cancellation  of  Lease,  does  not  operate  as  surrender,  460. 

Carriages,  at  livery,  whether  they  may  be  distrained,  233. 

Carrier,  goods  in  hand  of,  for  conveyance,  not  distrainable,  231.. 
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Cattle, 

distress  of, 

sale  under,  277. 

supply  of  food  and  water  to,  267. 
where  to  be  impounded,  266. 
when  distrainable,  240. 
at  agistment,  240. 
feeding  on  common,  244. 

kept   to   consume   produce  sold   by  sheriff  to  be  con- 
sumed on  land,  237. 
seen     on    demised   premises,   by  landlord    coining    to 
distrain,  244. 
leases  of,  377. 

rights  and  liabilities  of  lessee  and  lessor,  377. 

to  whom  cattle  dying  during  term  belong,  377. 

young  produced  during  term  beloug,  378. 

Cattle-Plague  Rate,  one-half  of,  may  be  deducted  from  rent,  360. 

Certainty, 

as  to  amount  of  rent,  147,  220. 

commencement  of  lease,  141.     . 

duration  of  lease,  143. 
of  agreement,  necessary  for  specific  performance,  115. 
requisite  in  notice  to  quit,  442. 

Cestui  que  Trust, 

lease  by,  to  trustee,  73. 

notice  to  quit  by,  444. 

when  agent  of  trustee,  92. 

when  tenant  at  will  to  trustee,  92. 

Cestui  que  Vie, 

evidence  of  life  of,  143. 
proceedings  for  production  of,  451. 

"  Charged  upun  the  Premises,"  effect  of,  in  covenant  to  pay  rates 
and  taxes,  368. 

Charitable  Uses, 

leases  by  trustees  for,  39,  40. 
to  trustees  for,  41. 

Charity  Commissioners,  consent  of,  to  leases  of  charity  lands,  39. 

Charity  Lease,  setting  aside,  40,  41. 

Chattels, 

leases  of,  2. 

payments  by  way  of  rent  reserved  upon,  189. 
right  to  prehistoric,  139. 

Churchwardens,  distress  by,  229. 

Close,  meaning  of,  129. 
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Clover,  growing  under  standing  corn,,  not  to  be  sold  by  sheriff,  346. 

Coal, 

agreement  to  take  from  specified  colliery,  341. 
construction  of  covenants  for  payment  of  rent  for,  208 
exception  of,  140. 
liberty  to  stock,  86. 

Coffee  House,  covenant  against  use  of  premises  as,  334. 

Collateral  Agreement,  104,  n.  (z),  123. 
parol  evidence  of,  123. 

Collateral  Covenants, 
what  are,  406. 
do  not  bind  assignee,  406. 

Colleges,  leases  by,  27,  28,  32. 

Collieries,  injunction  to  restrain  working  of,  344. 

Commencement  of  Lease, 
certainty  as  to,  141. 

construction  of  provisions  as  to,  141,  142. 
from  what  periods  lease  may  be  made  to  commence,  141,  142. 
from  year  to  year,  how  to  be  ascertained,  438. 
to  be  fixed  bjr  memorandum  of  agreement,  106,  107. 

Commission,  when  payable  to  house  agent,  71,  ».  (b). 

Commissioners  of  Woods  and  Forests,  leases  of  crown  lands  vested 
in,  33. 

Commissioners  of  Works,  leases  by,  34. 

Committees  of  Lunatics, 
leases  by,  11,  12. 
renewal  of  leases  by,  12. 

Common,  Eight  of,  lease  of,  120. 

Common  Staircase,  liability  to  repair,  310. 

Common,  Tenants  in, 

action  by,  on  covenants,  416,  n.  (i). 
action  for  rent  by,  64. 
distress  by,  228. 
ejectment  by  one,  524. 
lease  by,  63. 

to  co-tenant,  63. 
liability  of,  to  repair,  309,  n.  (g). 
payment  of  rent  to,  197t 

Commons,  lease  of,  by  lord  of  manor,  2,  64,  n.  (f). 
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Company, 

director  of,  cannot  distrain,  254. 
distress  against,  in  winding-up,  302. 
distress  by  mortgagee,  in  winding-up,  304. 
indemnity  against,  in  winding-up,  412,  n.  (x). 
lease  of  undertaking  of,  39. 
in  trust  for,  802. 
to  company,  38. 

under  power,  55. 
power  of,  to  lease,  38. 
proviso  for  re-entry  on  winding-up  of,  167. 

exercise  of,  467. 
trustee  of  lease  for,  38. 
Compensation, 

express  agreement  for,  505,  n.  (f). 
for  breach  of  covenant,  474. 
for  improvements.  502. 
statutory,  502. 

deduction  of,  from  rent,  205. 
as  against  mortgagee,  511. 
in  case  of  allotment,  509. 

cottage  garden,  510. 
market  gardens,  511. 
recovery  of,  by  under  lessee,  112. 
to  outgoing  tenant,  by  whom  payable,  501. 

Compulsory  Payments,  deduction  of,  from  rent,  205. 

Conclusion  of  Contract,  102. 

Concurrent  Lease,  186. 

by  ecclesiastical  corporation,  restrained,  28. 
Condition. 

apportionment  of,  417. 
forfeiture  on  breach  of,  463. 
how  created,  463. 
precedent.  155. 

performance  of  covenant,  when,  155,  501,  n.  (g). 
valuation,  when,  156,  n,  (u),  501. 

Confidential  Relation,  leases  to  persons  standing  in,  73. 

Confirmation  of  Lease, 
made  by  infant,  7. 

married  woman  not  under  statute,  20. 
spiritual  corporation  sole,  25. 
tenant  in  tail,  43. 
under  power,  56,  57. 

Consent, 

by  landlord,  to  execution  of  improvements,  504. 
by  tenant,  to  landlord's  remaining  on  premises  to  sell  distress,  280. 
to  assignment.     See  Assignment. 
L.T.  N  N 
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Consideration, 
for  lease,  126. 

effect  of  misstatement  of,  173. 
for  sale  of  lease,  399  n.  (u). 

Construction, 

of  agreements  relating  to  course  of  husbandry,  347. 
hay  and  straw,  348. 
manure,  350. 
trees,  356. 

payment  of  taxes,  364. 
underletting,  385. 
game,  383. 
covenants  against  assignment,  392. 
for  quiet  enjoyment,  371. 
generally,  154. 

prohibiting  exercise  of  trades,  333. 
relating  to  repairs,  311. 

trading  with  particular  persons,  339. 
relating  to  working  of  mines,  341. 
to  insure,  357. 
exceptions  and  reservations,  136. 
powers  of  re-entry,  163. 

to  resume  possession  of  part  of  premises,  169. 
reddendum,  146. 

stipulations  as  to  time  of  payment  of  rent,  192. 
terms  of  description,  129. 

Constructive  Notice  of  restrictive  covenants,  408. 

Consumption  of  Produce  on  Premises,  condition  for,  not  allowed 
on  sale  under  distress,  277. 

Contingency,  lease  for  years,  subject  to,  99. 

Continuous, 

breach  of  covenant,  what  is,  314,  359. 

effect  on,  of  receipt  of  rent  or  other  acknowledgment  of  tenancy, 
471. 
easement,  133,  134,  135. 

Contract, 

conclusion  of,  102,  103. 

for  assignment.     See  Assignment. 

for  interest  in  land,  damages  for  breach  of,  87,  n.  (o),  113. 

requisites  for  validity  of,  103. 

Convict, 

property  of,  vests  in  administrator,  22,  428. 
leases  of  property  of,  by  administrator,  22,  428. 

Co-owner,  63.     See  Joint  Tenants  and  Common,  Tenants  in. 
distress  for  rent  due  from,  229. 
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CO-PARCENERS, 

action  of  ejectment  by,  64. 
claim  for  rent  by,  64. 
distress  by  one  of  several,  229. 
lease  by,  64. 

Coprolites,  liberty  to  get,  86. 

Copyhold    Enfranchisement   Rent  Charge,   deduction  of,    from 
rent,  204. 

Copyhold  Tenant,  liability  of,  to  repair,  308,  n.  (d). 

Copyholder,  lease  by,  64. 

licence  for,  by  tenant  for  life,  48,  50,  n.  (1). 
effect  of,  when  not  under  licence,  66. 
registration  of,  65,  181. 
Corn, 

claimable  as  emblements,  497. 
distress  of,  234. 

not  to  be  removed  to  damage  of  owner,  278. 
when  to  be  sold,  281. 
where  to  be  impounded,  265. 
rents,  construction  of,  188  n.  (b). 
sold  by  sheriff  to  be  consumed  on  land,  not  liable  to  distress,  236. 

Cornwall,  lease  of  land  of  Duchy  of,  34. 

Corporation, 

aggregate,  lease  to,  32. 

by,  to  member,  32. 
common  seal,  when  dispensed  with,  23. 
compliance  with  statutory  requirements  in  lease  by,  24. 
delivery  of  lease  under  seal  by,  not  necessary,  177,  n.  (x). 
description  of,  in  lease,  24. 

ecclesiastical.     See  Ecclesiastical  Corporations. 
effect  of  covenant  for  quiet  enjoyment  in  lease  by,  375. 

payment  of  rent  by,  94. 
lease  by  agent  of,  24. 

by  or  to,  how  made,  23. 
liability  of,  for  use  and  occupation,  23. 
municipal.     See  Municipal  Corporations. 
notice  to  quit  by  steward  of,  444. 
option  of  purchase  in  lease  by,  24. 
power  of,  to  take  lease,  24. 
ratification  of  lease  by  agent  of,  24. 
service  of  notice  to  quit  on,  446. 
sole,  lease  to,  32. 

specific  performance  against,  on  ground  of  part  performance,  23,  24. 
tenancy  under,  by  payment  of  rent,  23,  94. 

Correspondence, 
contract  by,  106. 
lease  by,  125. 

N  N  2 
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Costs, 

of  distress,  281. 

bailiff  to  give  copy  of  charges    282. 
of  lease  and  counter  part,  183. 
how  to  be  borne,  183. 
Remuneration  Order,  184. 

Cottage  Garden,  compensation  to  tenant  of,  510. 

Counterpart, 

by  whom  executed  and  kept,  176. 

costs  of,  183. 

effect  of,  where  inconsistent  with  lease,  177. 

evidence  of  execution  of,  176. 

execution  of,  usually  required  under  statutory  or  other  power  of 

leasing,  176. 
presumptive  evidence  of  execution  of  lease,  176. 
stamp  on,  177. 

on  counterpart  of  agreement  for  lease,  118. 
time  of  execution  of,  176. 

County  Councils,  power  of,  to  let  in  small  holdings,  37. 

County  Court, 

action  for  double  value  in,  516. 

recovery  of  land  in,  526. 
of  replevin  in,  285. 

registrar  grants  replevin,  285. 
to  recover  possession  after  expiration  of  tenancy,  525. 
effect  of  agreement  for  lease  in,  82. 

jurisdiction  of,  in  unlawful  distress  on  agricultural  holding,  290. 
in  specific  performance,  108,  n.  (c). 

County  Rates,  construction  of  covenants  relating  to,  365. 

Court,  leases  by  the,  under  Settled  Estates  Act,  1877,  51. 

Course  of  Husbandry,  construction  of  agreements  relating  to,  347. 

Covenant,  action  of,  for  rent,  305. 

Covenants,  148. 

breach  of,  aquiescence  in,  159. 

compensation  for,  475. 

service  of  writ  out  of  jurisdiction,  323. 

when  action  can  be  brought  for,  159,  n.  (v). 
collateral,  406. 

construction  of,  generally,  154. 
continuing,  314. 

dependent  or  independent,  155,  318. 
difficulty  of  performance  of,  158. 
effect  on,  of  compulsory  purchase,  415. 
effect  of  merger  on,  454. 

surrender  on,  461. 
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Covenants — contin  tied. 
express,  148. 

against  assignment.     See  Assignment. 
against  particular  trades,  334. 

underletting,  385. 
as  to  cultivation  of  land,  347. 
as  to  trading  with  particular  persons,  339. 
as  to  working  of  mines,  341. 

by  lessor  not  to  withhold  licence  unreasonably,  395. 
for  payment  of  rent,  149. 

for  quiet  enjoyment,  126.     See  Quiet  Enjoyment. 
for  renewal,  162.     See  Renewal  of  Lease. 
for  title,  in  Ireland,  152. 

to  indemnify  lessee  on  assignment  of  lease,  411. 
insure  against  fire,  357. 
leave  in  repair,  316. 
pay  rates  and  taxes,  364. 
put  into  repair,  313. 
repair,  311. 

after  notice,  317. 
conditionally,  318. 
yield  up  in  repair,  316. 

effect  of,  on  removal  of  fixtures,  494. 
yield  up  possession,  damages  for  breach  of,  513. 
how  constituted,  149. 
implied,  126,  146,  149,  369. 
iu  leases  by  mortgagor  and  mortgagee,  69,  70. 
intended  to  be  inserted  in  lease,  when  binding,  98. 
joint  or  several,  156. 

negative  covenant,  proviso  for  re-entry  on  breach  of,  166. 
parties  to  action  on,  157. 
positive,  not  binding  by  notice,  407. 

enforcement  of  against  mortgagee,  403. 
"  proper,"  154. 
restrictive,  notice  of,  408. 

when  binding  in  equity,  407. 

lost  by  acquiescence,  344. 
running  with  land,  4U4. 

apjdieation  of  doctrine  of,  403. 
running  with  reversion.     See  Reversion. 
usual,  150.     See  Usual  Covenants. 

against  assignment,  not  usual,  150,  152,  153. 
against  particular  trades,  not  usual,  153. 
void  for  illegality,  158. 
where  assigns  to  be  named  in,  157. 

Creditor's  Deed,  effect  of  assignment  in,  403. 

Crops, 

away-going,  498. 

growing,  distress  on,  234.     See  Growing  Crops. 
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Crops — continued. 

restriction  on  sale  of,  under  execution,  346. 
what,  claimable  as  emblements,  497. 

Crown, 

leases  by,  33. 

where  rent  reserved  upon,  is  payable,  195. 
leases  of  private  estates  of,  33. 
taken  on  behalf  of,  33. 
no  tenancy  at  sufferance  against,  90. 

Crown  Debtor,  priority  of  extent  against,  over  distress,  237. 

Cultivation  of  Land, 

lessee's  obligations  as  to,  344. 
express  agreements  as  to,  347. 
injunction  to  enforce  agreement  as  to,  350. 

Custody  of  Law,  goods  in,  cannot  be  distrained,  235. 

Custody  of  Lease,  who  is  entitled  to,  183. 

Custom, 

as  to  away-going  crops,  498. 

compensation  for  tillages,  499. 

length  of  notice  requisite  to  determine  tenancy  from  year  to 
year,  434. 

meaning  of  "Lady-day,"  192. 

removal  of  articles  erected  by  tenant,  486. 

rent  becoming  due  in  advance,  192. 

what  trees  are  timber.  355. 
excluded  by  express  agreement  inconsistent  with  it,  346,  500. 
evidence  of,  when  admitted  to  explain  lease,  122. 
how  established,  346. 
implied  obligation  of  agricultural  tenant  to  cultivate  according  to, 

344. 
incorporation  of,  in  lease,  346,  499. 
to  leave  away-going  crops  in  barns,  effect  of,  250. 
to  what  tenancies  applicable,  347. 

Damage  Feasant,  cattle  distrained,  not  distrainable  for  rent,  235. 

Damages, 

in  action  for  breach  of  agreement  to  let,  113. 

breach  of  covenant  for  quiet  enjoyment,  377. 

to  repair,  322. 
illegal  distress,  288. 

circumstances  of  mitigation,  289. 
irregular  distress,  291. 
use  and  occupation,  306. 
in  lieu  of  specific  performance,  116. 
in  replevin,  284. 
liquidated,  159. 

measure  of,  for  breach  of  covenant,  323. 
power  of  High  Court  to  award,  116. 
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Date, 

of  lease  by  deed,  125. 

presumption  of  date  of  delivery,  125. 

Dead  Rent,  147. 

Dean  and  Chapter,  leases  by,  27. 

Death, 

of  landlord  or  tenant,  effect  of,  on  tenancy  at  will,  433. 
lessee,  418. 

liability   of  executor   for  rent  and  upon   the   covenants, 
420. 
lessor,  417. 

recovery  of  arrears  of  rent  due  at,  226. 

Declaration  under  Lodger's  Goods  Protection  Act,  1871. ..242. 

Deductions  from  Rent, 

compensation  under  Agricultural  Holdings  Act,  1883. ..205. 

compulsory  payments,  206. 

copyhold  enfranchisement  rent  charge,  204. 

effect  of  memorandum  allowing,  146. 

land  tax,  202. 

local  improvement  rates,  203. 

permitted  by  mistake,  effect  of,  202. 

property  tax,  201. 

rent  due  to  original  landlord,  205. 

sewers'  rate,  203. 

tithe  rent-charge,  204. 

Deed, 

delivery  of,  mode  of,  178. 

as  an  escrow,  178. 
execution  and  attestation  of  leases  by,  177. 
presumption  of  date  of  delivery  of,  125. 
when  lease  must  be  by,  118. 

Defective  Execution  of  Power,  relief  against,  56,  57. 

Defective  State  of  Premises,  liability  to  stranger  for,  311. 

Demand, 
of  rent, 

before  distress,  257. 
re-entry,  465. 

how  and  when  to  be  made,  466. 
when  dispensed  with,  466. 
where  to  be  made,  466. 
not  necessarily  a  waiver  of  notice  to  quit,  448. 
when  a  waiver  of  forfeiture,  469. 
of  possession  or  double  value,  514. 

**  Demise,"  as  implying  covenant  for  quiet  enjoyment,  126. 
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Deposit  of  Lease  as  Security, 
liability  of  depositee,  402. 
not  a  breach  of  covenant  against  assignment,  393. 

Deserted  Premises,  proceedings  before  justices  for  recovery  of,  530. 

Destruction  of  Premises,  rent  payable  notwithstanding,  207. 

Determination  of  Lease, 

modes  of,  applicable  to  particular  kinds  of  tenancy,  430. 
determination  of  tenancy  at  will,  431. 

by  sufferance,  430. 
for  life.  451. 
for  optional  term,  450. 
from  year  to  year,  433. 
modes  of,  generally  applicable,  452. 
forfeiture,  462. 
merger,  452. 
surrender,  454. 
parol  agreement  for,  455. 
when  distress  may  be  made  after,  250. 

"  Determination  of  Tenancy,"  under  Agricultural  Holdings  Act, 
1883,  time  of,  507,  n.  (s). 

Difficulty  of  Performance  of  covenant,  158. 

Dignities  cannot  be  granted  for  years,  3. 

Disability,  restrictions  arising  from,  3. 

Disabling  Statutes  not  to  prevent  lease  with  consent  of  Charity 
Commissioners.  41. 

Disclaimer, 

of  lessors'  title, 

determination  of  tenancy  on,  449. 

forfeiture  on,  462. 
of  lease  by  trustee  in  bankruptcy,  423. 

affects  entire  property  in  demise,  424. 

effect  of,  424. 

extension  of  time  for,  427. 

leave  to  disclaim,  425. 
when  required,  425. 

notice  of,  426. 

proof  for  damages  on,  428. 

terms  of,  426. 

vesting  order  on,  427. 

Disclosure,  duty  of,  on  sale  of  lease,  398. 
Discovery,  to  establish  forfeiture  not  allowed,  465. 
Dissenting  Minister,  tenant  at  will  under  trustees,  91. 
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Distress, 

abandonment  of,  268. 
after  determination  of  tenancy,  469,  470. 
agreement  against,  effect  of  218. 
amount  for  which  made,  252. 

greater  than  rent  due,  252. 

six  years'  arrears  only  recoverable,  253. 
appraisement,  when  now  necessary,  274. 

stamp  on,  275. 
appraisers,  sale  to,  279. 
authority  for,  225. 
bankruptcy,  distress  in,  298. 

discharge  of  bankrupt  tenant  does  not  affect  right  of  distress,  301 . 

forbearance  of  trustee  from,  under  arrangement  in  bankruptcy, 
299. 

for  rent  accruing,  due  after  bankruptcy,  301. 
before  bankruptcy,  298. 
statutory  restriction  on,  300. 
costs  of,  281. 

estoppel  by  submission  to,  78. 
entry  under, 

constructive,  259. 

how  made,  257. 

when  outer  door  may  be  broken  open,  258. 
exemption  from,  230.     See  Distress,  goods  privileged  from. 
excessive,  260. 

action  for,  261. 

on  goods  of  stranger,  262. 

when  distress  excessive,  262. 
fraudulent  removal  of  goods  to  avoid.  See  Fraudulent  Removal. 
goods  liable  to,  229. 

corn  or  hay,  234. 

growing  crops,  234. 

strangers'  goods,  230. 

remedy  of  stranger,  218. 
when  not  allowed,  218,  222. 
goods  absolutely  privileged  from,  230. 

ambassador  and  his  servants,  goods  of,  239. 

auctioneer,  goods  delivered  to,  232. 

carrier,  231. 

cattle  in  or  on  way  to  market,  233. 

custody  of  law,  things  in,  235. 

electric  lighting  apparatus,  239. 

factor,  goods  delivered  to,  232. 

fixtures,  230. 

frames,  materials,  etc.,  entrusted  to  workmen,  238. 

furniture  sent  to  a  repository,  233. 

gas  meters  and  fittings,  239. 

growing  crops  sold  by  sheriff, 

except  as  to  rent  accruing  alter  sale,  237. 
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Distress — continued. 

goods  absolutely  privileged  from— continued. 
guests  at  an  inn,  goods  of,  131. 
hired  agricultural  machinery,  238. 
hired  breeding  stock,  238. 
keys,  230. 

railway  rolling  stock,  239. 
restored,  things  which  cannot  be,  233. 
sheriff, 

goods  in  possession  of,  236. 

possession  must  be  continuous,  236. 
produce  sold  by  sheriff  subject  to  agreement  to  consume 

on  land,  236. 
purchaser  from,  goods  in  possession  of,  235. 
straying  cattle,  237. 
title  deeds,  230. 
trade, 

goods  sent  in  way  of  trade,  230,  232. 
privilege  depends  on  delivery,  233. 
use,  things  in  actual,  234. 
water  meters  and  pipes,  239. 
wearing  apparel,  bedding,  and  tools,  to  £5,  238. 
wild  animals,  235. 
wine  sent  to  warehouse,  232. 
goods  conditionally,  privileged  from,  240. 
agisted  cattle,  240. 
cattle  and  sheep,  240. 
growing  crops  sold  under  execution,  241. 
implements  of  trade,  240. 
lodger's  goods,  241. 
growing  corn,  on,  234. 
impounded  goods,  injuries  to,  267. 
impounding,  under,  263. 

charges  for,  in  public  pound,  282. 
continuance  of,  268. 
goods  not  to  be  used,  267. 
of  cattle,  266. 

supply  of  food  and  water  to,  267. 
of  corn,  straw,  or  hay,  265. 
of  furniture,  264. 
of  growing  crops,  266. 
on  premises,  264. 
rescue  or  poundbreach,  268. 
tender  of  rent  after,  272. 
before,  272. 
what  constitutes,  264. 
law  of,  not  to  be  extended,  233. 
limitation  on, 

generally,  253. 

in  agricultural  holdings,  253. 
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Distress — continued. 
mode  of  making,  254. 

certificated  bailiff  to  levy,  254. 
demand  of  rent,  257.     See  Demand. 
notice  in  general  not  necessary  for,  222. 

for  penal  rent,  notice  necessary,  222. 
warrant  of,  255. 

when  polire  may  be  called  in,  255. 
"order  and  diposition"  clause,  effect  of  distress  on,  218. 
plea  of,  in  action  for  rent,  306. 
power  of, 

common  law  power  of,  not  excluded  by  express  power,  252. 
express,  221. 

under  attornment  clause  in  mortgage,  83. 
preferential  debts,  a  first  charge  on  goods,  301. 
re-entry,  proviso  for,  where  no  sufficient  distress,  168,  169. 
relief  against,  in  equity,  219. 

remedy  by,  extinguished  by  judgment  for  rent,  217. 
remedy,  for  illegal,  282. 

on  privileged  goods,  2S2,  289. 
goods  not  on  demised  premises,  282. 
where  no  rent  due,  288. 
summary,  289. 
for  irregular,  290. 
removal  of  goods  under,  280. 

goods  not  in  inventory,  260. 
rent  payable  in  advance,  222. 
requisites  to, 

certain  and  proper  rent,  219. 

rent  fixed  or  ascertainable  with  certainty,  220,  221. 
rent  in  arrear,  222. 
reversion  in  person  distraining,  222. 
by  estoppel  sufficient,  223. 
right  of,  217. 

postponement  of,  219,  252. 
sale  under,  269,  276. 

action  for  not  selling  for  best  price,  277,  290. 

selling  before  the  proper  time,  279,  290. 
how  long  landlord  may  remain  on  premises  for  purpose  of 

selling,  269,  276,  280. 
inventory,  270. 

must  not  be  subject  to  condition,  277. 
notice  of,  270. 

service  of,  272. 
of  growing  corn,  281. 
of  hay    and    straw  prohibited   from    being   carried   off   the 

premises,  277. 
order  of  sale  of  goods,  277. 
postponement  of,  280. 
requisites  to,  269. 
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Distress — continued. 

sale  under — continued. 

right  to  enter  and  remove  goods  sold,  278. 
surplus  proceeds  of,  281. 
to  whom  it  may  be  made,  279. 
to  appraisers,  279. 
not  to  landlord,  299. 
when  not  at  best  price,  277. 
when  to  be  made,  279. 
where  to  be  made,  278. 
second,  for  same  rent,  262,  263. 
seizure  under,  259. 

how  made,  259,  260. 
requisites  to,  260. 

must  not  be  excessive,  260. 
sufficient  should  be  taken  under,  262. 
tender  of  rent  after  seizure,  but  before  im  [sounding,  272. 
before  seizure,  257. 
sham,  to  defraud  execution  creditor,  281. 
sufficiency  of,  test  of,  240. 
surrender  of  mesne  lease,  after,  223. 
suspension  of  right  of,  218. 
time  for  malting,  220,  250. 

statutory  extension  of,  250,  251. 
time  of  day  for  making,  251. 
when  a  waiver  of  forfeiture,  469. 

notice  to  quit,  448. 
where  to  be  made, 

general  rule,  243. 
exceptions, 

cattle  seen  on  demised  premises,  and  then   driven 

off,  244. 
goods  fraudulently  removed,  245.     See  Fraudulent 

Removal. 
stock  feeding  on  common,  244. 
under  express  power,  244. 
who  may  distrain, 

bailiff,  ratification  of  distress  by,  255. 
churchwardens  and  overseers,  229. 
co-parceners,  229. 

executors  and  administrators.     Sec  Executors. 
husband  as  tenant  by  the  curtesy,  227. 

in  respect  of  wife's  property,  227,  228. 
joint  tenants,  228. 
married  woman,  227. 

mortgagee,  under  lease  by  mortgagor  before  mortgage,  196, 
224. 

after  mortgage,  224. 
mortgagor,  under  lease  by  him  before  mortgage,  224,  225. 
after  mortgage,  224,  225. 
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Distress — continued. 

who  may  distrain — continued. 

not  assignor  after  assignment,  222. 

mortgagee  after  assignment,  223. 
real  representative,  227. 
receiver.     See  Receiver. 

appointed  out  of  court,  225. 
tenant  by  elegit,  229. 
tenant  from  year  to  year,  228. 
tenants  in  common,  228. 
used,  goods  distrained,  not  to  be,  267. 
winding-up,  in,  302;     See  Winding-Up. 
withdrawal  of,  263,  n.  (b). 

on  misrepresentation,  295. 

District  Councils,  leases  by,  35. 

District  Rate,  liability  for  general,  362. 

Ditches,  ownership  of,  354. 

Document  "under  hand  only,"  stamp  on,  117. 

Domestic  Utility,  articles  of,  whether  fixtures,  490. 

removal  of,  491. 
Door, 

inner,  may  be  broken  open  to  distrain,  if  outer  door  is  open,  258. 

outer,  when  it  may  be  broken  open,  245,  257. 

Double  Rent, 

action  or  distress  for,  517. 

when  it  ceases  to  be  payable,  518. 

Double  Value, 
action  for,  514. 

notice  before,  515. 

when  it  lies,  515. 

who  can  bring,  516. 
how  calculated,  516. 
no  distress  for,  516. 
waiver  of  claim  to,  516. 

Drainage,  custom  to  charge  to  landlord,  499. 

Drains,  covenant  to  repair,  312. 

Duchy  of  Cornwall,  leases  of  lands  belonging  to,  34. 

Duchy  of  Lancaster,  leases  of  lands  belonging  to,  34. 

Duplicate  of  Lease,  177. 
stamps  upon,  177. 

Duration  of  Leases,  certainty  as  to,  143. 

Duress,  lease  under,  74. 

*'  Duties,"  effect  of,  in  covenant  to  pay  rates  and  taxes,  367. 
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Dwelling  House,  covenant  against  erection  of,  338,  n.  (t). 

Easements, 

continuous,  133,  134,  135. 
implied  grant  of,  135,  136. 
reservation  of,  135. 
what  pass  on  demise,  132. 

Ecclesiastical  Corporations, 
leases  by,  25. 

building  lease,  29,  30. 
easements,  of,  30. 
mining  leases,  30. 
renewal  of  leases  by,  31. 
restrictions  on  leases  by,  27. 

concurrent  leases,  28. 
sole,  confirmation  of  lease  by,  25. 

Ecclesiastical  Persons,  leases  to,  32. 

Ecclesiastical  Property,  restrictions  on  letting  of,  31. 

Ejectment,  effect  of  commencement  of,  for  forfeiture,  470. 

Hjusdem  Generis,  rule  of,  495. 

Eleemosynary  Corporation,  lease  by,  27. 

Elegit,  tenant  by, 
distress  by,  229. 
lease  by,  70. 

Emblements, 

continuance  of  tenancy  substituted  for,  498. 

entry  to  take,  497. 

what  may  be  claimed  as.  497. 

when  they  may  be  claimed,  497. 

who  entitled  to,  497,  498. 

Enabling  Statute,  the,  26. 

Encroachments, 

action  in  respect  of,  514. 
application  of  rule  as  to,  513. 
landlord's  title  to,  129,  513. 

Endowment  of  Sf.e,  leases  of  lands  assigned  as,  31. 
Enrolment  of  leases  by  tenants  in  tail,  where  necessary,  43. 

Entry, 

as  act  of  part  performance,  110. 

by  executor  or  administrator  of  tenant,  effect  of,  420,  421. 
landlord 

at  end  of  tenancy,  to  recover  possession   518. 
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Entry — continued. 

by  landlord — continued. 

where  premises  are  abandoned,  518. 
locked  up,  518. 
tenant  is  in  possession,  518. 
for  forfeiture,  464. 
to  distrain,  257. 

constructive  entry,  259. 
effect  of  unlawful  entry,  258,  282. 
in  case  of  fraudulent  removal,  245. 
when  outer  door  may  be  broken  open,  245,  258. 
right  of,  when  barred,  519.    See  Statute  of  Limitations. 
to  repair,  321. 
by  tenant 

between  quarter  days,  440. 

effect  of,  185. 

nature  of  lessee's  interest  until,  185. 

necessary  to  enable  him  to  maintain  trespass,  186. 

landlord  to  maintain  use  and  occupation 
against  him,  187. 
on  different  parts  of  premises  at  different  times,  440. 
to  perfect  lease,  186. 
under  agreement  for  lease,  91. 

parol  agreement  for  lease,  110. 
purchase  agreement,  91. 
void  lease,  91. 

Equity,  courts  of, 

application  to,  for  injunction  against  waste,  329. 
relief  against  forfeiture,  476. 
specific  performance  of  agreement  for  lease,  114. 

Error  in  notice  to  quit,  441. 

Escrow, 

agreement  made  as,  108. 
delivery  of  deed  as  an,  178. 

Estoppel, 

available  in  all  actions,  76. 
by  attornment,  82. 

payment  of  rent,  78. 

tenancy,  75. 
duration  of,  76,  77. 
feeding  the,  75. 
in  whose  favour  available,  76. 
leases  by,  74. 
mutuality  of,  76. 
not  where  interest  passes,  77. 

on  reservation  of  rent  to  stranger  to  reversion,  191. 
resulting  from  part  performance,  24. 
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Estoppel — continued. 

reversion  by,  sufficient  to  support  distress,  223. 

tenancy  by,  427,  n.  (o). 

tenant  estopped  from  disputing  title  of  landlord,  74. 

may  show  that  it  lias  expired,  77. 
upon  whom  binding,  76. 
when  estoppel  not  absolute,  77,  78. 

Estovers,  right  of  teuant  to  take,  355. 

Eviction, 

by  title  paramount,  210. 

apportionment  of  rent  upon,  212. 
as  defence  to  action  for  rent,  209. 
of  tenant  by  landlord, 
constructive,  211. 
effect  of,  on  covenants,  209. 

liability  for  rent,  209,  210. 
from  part  of  premises,  209. 
what  acts  constitute,  209. 
reletting  premises,  210. 

Evidence, 

extrinsic  or  verbal,  when  admissible  to  explain  lease,  121. 
terms  upon  which  unstamped  instruments  are  received  in,  175. 

Excepted  Premises,  right  of  selecting,  138. 

Exception, 

construction  of,  137. 

difference  of,  from  reservation,  136. 

extent  of,  139. 

of  bushes,  138. 

liberty  to  tenant  to  kill  rabbits,  383.     See  Reservation. 

mines  and  minerals,  139,  140. 

trees,  138,  139. 

woods  and  underwoods,  138. 

Excessive  Distress, 

tenant's  remedy  for,  261. 
what  seizure  is  excessive,  262. 

Exchange  between  tenants,  effect  of,  459. 

Exclusive  Possession,  necessary  for  lease,  84. 

Execution  against  Tenant, 
forfeiture  on,  475. 

goods  taken  in,  cannot  generally  be  distrained,  235. 
growing  crops  seized  under,  liable  to  distress  for  subsequent  rent, 

237. 
hay,  grass,  &c,  not  to  be  sold  off,  contrary  to  covenants,  350. 
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Execution  against  Tenant — continued. 

landlord's  right  to  one  year's  rent  before  removal  of  goods  under,. 
291. 
Admiralty  court   in,  298. 
county  court,  in,  296. 
duty  of  sheriff,  293,  294. 

damages  against,  iJ>r  removing  goods  without  satisfying. 
one  year's  rent,  29,r>. 
sheriff  to  give  notice  of  seizure  of  produce  to  landlord,  351. 
straw,  turnips  or  manure  taken  under,  not  to  be  sold  off,  350. 
taking  of  fixtures  under,  296. 
tenant  to  give  notice  of  covenants  to  sheriff,  351. 

Execution  of  Leases, 
by  agents,  72. 
by  deed,  177. 
effect  of  alterations  in  lease  after  execution.  179. 

non-execution  by  lessor,  179. 
under  powers  of  leasing,  58. 

Executors, 

lease  by,  60. 

as  real  representatives,  62. 
before  probate,  61,  62. 
by  one  of  several,  61. 
of  lessee, 

action  for  use  and  occupation  against,  422. 
assent  of,  to  specific  bequest  of  lease,  418. 
assignees,  liability  of,  as,  420. 
assignment  by,  422. 
avoidance  of  liability  by,  421,  422. 

liability  of,  for  rent  and  breaches  of  covenant,  420,  421.. 
only  after  entry,  420. 
for  neglect  to  insure,  423. 
summary  of  law  as  to,  421. 
refusal  of  lease  by,  419. 
reservation  of  rent  to,  148. 
setting  aside  fund  for  future  claims,  422. 
specific  performance  against,  116. 

of  covenant  to  take  renewed  lease,  421. 
of  lessor, 

action  by,  on  covenant  broken  in  lessor's  lifetime,  418.. 
distress  by,  226. 

before  probate,  227. 

Expenditure,  as  act  of  part  performance,  110. 
Expenses,  of  lease,  183.     See  Costs. 

Extent  against  Crown  debtor,  priority  of,  over  distress,  237. 
Extrinsic  Evidence,  when  admissible,  121. 

L.T.  0  0, 
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FACTORS,  goods  in  hands  of,  for  sale,  privileged  from  distress,  231,  232. 

Fallows,  not  exhausted,  compensation  for,  499. 

False  Demonstration,  rule  of,  127,  128. 

Farm,  meaning  of,  130. 

Farming  Buildings,  meaning  of  term,  130. 

Fascia,  passes  as  parcel  of  premises,  130. 

Fee  Simple  with  executory  limitation  over,  tenant  in,  leases  by,  3. 

Felony,  effect  of  conviction  of  lessee  for,  428. 

Feme  Covert.     Sec  Married  Woman. 

Fence  to  roof,  liability  to  repair,  310. 

Fences, 

injunction  to  compel  restoration  of,  352. 
liability  to  repair,  352. 
ownership  of,  354. 

Fer.e  Natur.e,  animals,  cannot  be  distrained,  235. 

Fire, 

accidental,  liability  of  tenant  for,  309, 

insurance  office  may  be  reqxiired  to   lay  out  insurance  money  in 

rebuilding,   359. 
liability  of  lessee  under  covenant  to  repair,  on  injury  by,  313. 
rent  payable,  notwithstanding  premises  destroyed  hy,  207. 
except  in  case  of  furnished  lodgings,  207. 

Fireclay,  liberty  to  dig  for,  86. 

Fitness  for  Use  Intended, 

no  implied  contract  as  to,  on  lease  of  land,  332. 

unfurnished  house,  331. 
otherwise  as  to  furnished  house,  332. 

Fixtures, 

agreement  to  sell,  104. 

agricultural.     See  Agricultural  Fixtures. 

annexation, 

object  of,  481. 
mode  of,  479. 
cannot  be  distrained,  230. 
domestic  utility,  articles  of,  490. 
effect  of  covenant  to  repair  on,  316. 
instances  of,  480,  481. 
liability  to  repair,  496. 
on  disclaimer  in  bankruptcy,  493. 
ornament,  matters  of,  490. 
parol  agreement  to  take,  494. 
pass  under  grant  of  house,  136. 
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Fixtu  k  es — cunt  i /i  ued. 
property  in,  479. 

under  express  agreement,  494. 
recovery  of  value  of,  494. 
removal  of, 

articles  of  domestic  utility,  491. 
ornament,  491. 

by  mortgagee  of  tenant,  461. 

construction  of  particular  covenants  as  to,  495. 

damages  for  wrongful,  494. 

surrender,  effect  of,  on  right  of  removal,  493. 

time  for,  492. 

under  agreement  in  lease,  493. 

when  a  breach  of  covenant,  496. 
remove, 

licence  to,  493. 

right  of  tenant  to,  484, 

under  express  agreement,  494. 
tenant's  fixtures,  articles  recognized  as,  491,  n.  (y). 
trade.     See  Trade  Fixtures. 
what  are,  230,  479. 

whether  passing  under  new  lease,  494. 
Flat, 

restraining  improper  use  of,  408. 
right  to  employment  of  porter  for,  88. 
right  to  gas  under  lease  of,  88. 

Flints,  custom  to  take  away  and  sell,  139,  347. 

Food,  supply  of,  to  animals  impounded,  267. 

Forcible  Entry,  518. 
damages  for,  519. 
indictment  for,  518. 
proviso  for,  void,  165. 

Foreshore,  leases  of,  33. 

Forest  of  Dean,  lease  of  land  in,  34. 

Forfeiture,  462. 

action  for,  effect  of,  467. 
causes  of, 

assignment  without  licence,  463. 

breach  of  condition  annexed  to  grant,  463. 

construction  of  forfeiture  clause,  463 
copyholds,  letting  of,  without  licence,  66. 
disclaimer,  462. 

acts  amounting  to,  462. 
land  brought  into  mortmain,  24. 

under  proviso  for  re-entry,  464.     Sec  Proviso  for  Re-entry. 
proof  of,  46."). 

o  o  2 
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Forfeiture — continued. 

relief  against.     Sec  Relief  against  Forfeiture. 
waiver  of.     See  Waiver. 

on  continung  breach  of  covenant,  471. 
where  no  sufficient  distress,  463. 
who  can  enforce,  464. 

Formal  Contract,  agreement  subject  to,  103. 

Forms.     See  Table  of  Fokms. 

Forthwith,  to  put  premises  into  repair,  construction  of  covenant,  313. 

Four-course  System,  meaning  of  covenant  to  farm  on,  347. 

Frame,  entrusted  to  workman,  not  distrainable  by  his  landlord,  238. 

Fraud,  parol  agreements  for  lease  enforceable  on  ground  of,  104. 

Frauds,  Statute  of,  effect  of  requirement  of  writing  under,  104. 

Fraudulent  Removal, 

action  for,  plaintiff  cannot  interrogate  in,  249. 
complaint  before  justices  as  to,  246. 
landlord  may  seize  within  30  days,  245. 

unless  goods  bond  fide  sold,  245. 
penalty  on  person  assisting  in,  246. 
power  to  break  open  houses,  245. 
seizure  of  goods  on,  requisites  to,  247. 

existing  tenancy,  247. 

goods  must  be  tenant's,  247. 

fraudulent  intent,  248. 

rent  due,  249. 
what  constitutes,  24S,  249. 

Friendly  Societies,  leases  by  and  to,  38. 

"From,"  construction  of,  in  commencement  of  term,  142 

"From  henceforth,"  lease  to  commence,  142 

Fruit,  meaning  of,  in  relation  to  trees,  138. 

Full  Costs,  recovery  of,  288,  291. 

Furnished  House, 

condition  of  fitness  as  to,  332. 

breach  of,  332. 
liability  of  landlord  for  rates  of,  while  unlet,  362. 

Furnished  Lodgings, 

agreement  for  letting,  104. 
rent  for 

cessation  of,  on  fire,  207. 

distress  for,  190. 
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Furniture, 

distrained  for  rent,  where  it  may  be  impounded,  264. 
removal  of,  in  metropolis,  to  avoid  distress,  '249. 

Future  Lease,  185. 

Game, 

agreement  to  keep  down,  383. 

construction  of  demise  or  reservation  of  right  of  shooting,  382. 

special  agreements  relating  to,  383. 
excess  of,  383. 

licensee  to  kill,  under  tenant,  380. 
penalty  for  trespassing  in  pursuit  of,  380. 

wrongful  killing  by  occupier,  379. 
persons  authorized  to  kill,  379,  3S0. 
reservation  of,  to  landlord,  378. 

how  effected,  380. 
statutory  definition  of,  379. 

provisions  as  to,  379. 

Ground  Game  Act,  1880... 381. 

Games  of  Chance,  covenant  against,  338,  ii.  (p.) 

Garnishee  Order,  attachment  of  rent  under,  198. 

Gas-Meter,  not  a  fixture,  483. 

Goods, 

leases  of,  3. 

liable  to  be  distrained,  229.     .SVe  Distress. 

Grant  of  Reversion, 

grantee  may  avail  himself  of  notice  to  quit  given  by  preceding 

owner,  443. 
remedies  of  grantees  and  lessees  upon,  413,  414. 

Greenhouse,  when  removable  by  tenant,  481,  48*3. 

Growing  Crops, 
distress  of,  237. 

appraisement  of,  275. 

impounding  of,  266. 

sale,  281. 

tender  of  rent  before  crops  gathered,  274. 

Ground  Game, 

meaning  of,  381. 

occupier's  statutory  right  to  kill,  381. 
limitation  on  right,  381. 
restrictions  on  exercise  of  right,  382. 
right  inalienable,  381. 

Guarantee  for  Rent, 

action  on,  306. 

elfect  of  notice  to  quit  on,   lis. 
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Guardian, 

lease  by,  8,  9. 

lease  to,  by  ward,  73. 

Habendum, 

certainty  as  to  commencement  and  duration  of  lease,  141,  143. 

construction  of,  141. 

for  life,  form  and  construction  of,  144. 

years,  form  and  construction  of,  141. 
from  what  time  it  takes  effect.  143. 

year  to  year,  form  and  construction  of,  144. 
office  of  the,  140. 

Habitation",  condition  that  house  is  fit  for,  what  is  breach  of,  332. 

Hardship,  as  defence  to  specific  performance.  115. 

Hay, 

construction  of  agreements  relating  to,  348. 
distress  on,  234. 

sale  on  condition  that  purchaser  shall  consume  on  premises,. 

277. 
where  to  be  impounded,  265. 
taken  in  execution,  not  to  be  sold  off  contrary  to  covenants,  350T 
351. 

Headleask,  duty  of  underlessee  to  examine,  112. 

Hedge, 

destruction  of  quickset,  waste,  325. 

ownership  of,  354. 

where  none  between  adjoining  fields,  obligations  of  occupiers,  352 

Holding  Over. 

after  determination  of  term,  penalty  for,  514. 

notice  to  quit  by  tenant,  517. 
by  co-lessee,  513. 

mesne  tenant,  effect  of,  on  sub-tenancy,  95,  n.  (o). 

under  tenant,  512. 

yearly  tenant,  439. 
forfeiture  during,  465. 
landlord's  remedies  against  tenant,  514. 
pending  treaty  for  new  lease,  92. 
with  payment  of  rent,  effect  of,  95. 

Honours,  cannot  be  granted  for  years,  3. 

Horses,  when  distrainable,  231,  240. 
at  livery,  may  be  distrained,  233. 

Hospital, 

lease  by  master  of,  27. 
whether  a  business,  334. 

offensive  business,  337. 
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Hothouses,  removal  of,  486,  491. 

House, 

unfurnished,  no  implied  contract  by  lessor  that  it  is  fit  for  habita- 
tion, 331. 
what  the  term  may  comprehend,  130. 
may  pass  as  appurtenant  to,  133. 

House  Agent, 

claim  to  commission  by,  71,  n.  (b). 
duty  of,  in  finding  tenant,  71. 
yearly  licence  to  be  taken  out  by,  71. 

Hulk,  liberty  to  fasten  to  moorings,  86. 

Hunt,  grant  of  leave  to,  does  not  give  grantee  liberty  of  shooting, 
382. 

Husbandry, 

cultivation  according  to,  345. 

express  agreements  as  to  course  of,  347. 

Husband,  leases  by,  17. 

Huseandlike  CULTIVATION,  what  is  to  be  considered  as,  344,  348. 

Illegal  Distress, 
remedies  for,  282. 
action,  288. 
replevin,  283. 
rescue,  283. 
summary,  289. 

agricultural  holdings,  289. 
metropolitan  police  district,  289. 
what  is,  251,  258,  282. 

Illegal  or  Immoral   Purposes,  rent   or   damages   not   recoverable 
under  leases  for,  330. 

Illegality,  covenant  void  for,  158. 

Implements  of  Trade,  distress  of,  234,  240. 

Implied  Covenants, 

upon  the  word  <:  demise,"  126.  369,  370. 

words  "yielding  and  paying,"  146. 

Impounding.     See  Distress. 

Improvement  Eate,  deduction  of.  from  rent,  203,  361. 

Improvements,  compensation  for.     See  Compensation. 

under  Agricultural  Holdings  Act,  1883. ..502. 

Inclosure,  recovery  of  possessson  of  land  required  for,  527,  n.  (s).. 

Incoming  Tenant,  liability  of,  to  pay  for  tillages,  501. 
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Inconsistent  Relation,  creation  of,  an  implied  surrender,  459. 
Incorporeal  Hereditaments, 

agreement  for  lease  of,  104. 

covenants  running  with  reversion  on  term  in.  415 

•effect  of  enjoyment  of,  121. 

leases  of,  2. 

how  to  be  made,  120. 

no  reservation  of  rent  out  of,  146. 

reservation  of,  137. 

sum  reserved  as  rent  on  lease  of,  189. 

Increased  Rent,  199. 

effect  of  agreement  for,  458. 
lessee's  rights  on  payment  of,  199. 
option  to  stay  on  at,  442. 

Incumbent, 

abolition  of  common  law  leasing  power  of,  30. 
leases  of  glebe  by,  29. 
leases  to,  32. 
Incumber,  covenant  not  to,  394. 
Indefinite  Grant,  effect  of,  143. 
Indefinite  Letting,  effect  of,  92,  143. 
Indemnity,  Covenant  of, 
to  bailiff  on  distress,  256. 
upon  assignment  of  lease,  411. 
damages  in  action  on,  412. 
Industrial  Societies,  leases  by  and  to,  38. 
Infants, 

Ayt.scs  by,  3. 

agent  of,  8. 

not  in  pursuance  of  statute,  6. 
avoidance  of  lease  by,  6,  7,  8. 
confirmation  of  lease  by,  7,  S. 
recovery  of  rent,  8. 
under  custom  of  gavelkind   6. 
under  statute, 

under  Infants'  Property  Act,  1830. ..5. 
the  Settled  Estates  Act,  1877. ..5. 
Settled  Land  Act,  1882. ..4,  5. 
application  to  Court,  48. 
when  infant  of  unsound  mind.  13. 
leases  to,  10. 

avoidance  of,  10,  11. 
liability  for  rent,  10,  11. 
recovery  of  premium  by,  11. 
specific  performance  not  ordered  against,  116. 
renewal  of  lease  by,  6. 
to,  9. 
to  co-owner  with.  74. 
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Injunction, 

against  improper  user  of  land,  333. 

use  of  premises  in  breach  of  covenant,  343. 
waste,  329. 
in  aid  of  agreement,  116. 

Inn,  goods  of  guests  at,  not  distrainable,  231. 

Inspection  of  Lease,  by  lessee,  183. 

Insurance, 

breach  of  covenant  as  to,  358. 

damages  for,  358. 
construction  of  general  covenant  as  to,  357. 
covenant  to  insure  in  names  of  specified  persons,  358. 
in  office  to  be  named  by  lessor,  350. 
Insurance  Moneys, 

right  to,  under  option  of  purchase,  161. 
when  to  be  applied  in  rebuilding,  359. 

Insure, 

covenant  by  lessee  to,  not  usual,  153. 
continuing  breach  of,  359,  471. 

does  not  exclude  liability  under  covenant  to  repair,  31.'!. 
runs  with  the  land,  360,  n.  (x),  405. 

Intended  Lessee,  rights  of,  under  agreement  for  lease,  111. 

Interesse  Termini,  185,  186,  462. 

how  and  when  it  may  be  perfected,  186. 
nature  of  lessee's  interest  before  entry,  185. 

Interest, 

inland,  within  sect.  4  of  Statute  of  Frauds,  61. 
on  rent  in  arrear,  307. 

effect  of  agreement  to  take,  215. 

Intoxication,  lease  made  by  person  in  state  of.  74. 

Inventory,  before  sale  under  distress,  270. 

Interpleader,  payment  of  rent  out  of  goods  sold  in,  296. 

Interrogatories,  to  establish  forfeiture,  465. 

Intestacy,  vesting  of  real  estate  upon,  62. 

Irregular  Distress, 
action  for,  290. 

measure  of  damages  in,  290,  291. 

not  maintainable  without  proof  of  actual  damage,  291. 

tenant  not  to  recover  if  tender  of  amends  is  made,  291. 
when  distress  is  irregular,  290. 

Joint  and  Several,  covenants  whether,  156. 
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Joint  Distress  for  separate  rents  under  one  deed,  243. 

Joint  Lessee, 

liability  of  estate  of,  422,  n.  (q). 
notice  to  quit  in  case  of,  446. 

Joint  Tenants, 

distress  by,  228. 

effect  of  severance  of  reversion,  228. 

leases  by,  63. 

benefit  of  covenant  in,  157. 

by  one  of  several,  63. 

to  co-tenant,  63. 
notice  to  quit  by,  444. 
payment  of  rent  to,  197. 

J  V  ST  ICES, 

appeal  from,  to  judge  of  assize,  531. 
mandamus  to,  to  deliver  possession,  531. 
proceedings  before,  for  recovery  of  deserted  premises,  530. 

small  tenements,  527. 
before  metropolitan  police  magistrates,  on    wrongful 
distress,  289. 
Keys, 

as  fixtures,  484. 

delivery  and  acceptance  of,  an  implied  surrender,  455. 

what  is  evidence  of  acceptance  of,  456. 
demand  of,  bj"  landlord,  determines  tenancy  at  will.  431. 
detention  of,  not  necessarily  waiver  of  notice  to  quit,  448. 

Lady  Day,  custom  as  to  meaning  of,  192. 

Lancaster,  lease  of  land  of  Duchy  of,  34. 

Land, 

action  for  recovery  of, 

in  County  Court,  526.. 
in  High  Court,  523. 
judgment  in,  525. 
procedure  in.  524. 

service  of  writ  out  of  jurisdiction,  524. 
notice  of,  by  tenant  to  landlord,  525. 
agreement  partly  relating  to,  104. 
covenants  running  with.     See  COVENANTS, 
fitness  of,  for  use  intended,  no  implied  contract  for.  332. 
husbandlike  cultivation  of,  obligation  as  to,  344. 
meaning  of,  129. 

statutory  definitions  of,  4,  n.  (b).  5,  n.  (s). 
rights  included  in  lease  of,  134. 
usually  demised,  power  to  lease,  53. 

Land  Agent,  power  of,  to  lease,  71. 
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Landlord, 

and  tenant,  relation  of,  how  created,  70. 

entry  by,  to  execute  repairs,  321. 

goods  distrained  cannot  be  sold  to,  279. 

how    far    bound    to    disclose    to    Intending    lessee    condition    of 

premises,  331. 
letting  premises  in  dangerous  condition,  liability  for,  311. 
notice  to,  of  want  of  repair,  321. 
obligations  of,  as  to  repairs,  309. 

remedy  of,  where  goods  removed  under  execution,  295. 
title  of,  estoppel  in  favour  of,  75. 

forfeiture  by  disclaimer  of,  462. 
tenant  may  sbow  expiry  of,  77. 

Lands  Clauses  Act,  discharge  of  covenants  where  land  taken  under, 
415. 

Land  Tax, 

construction  of  covenants  relating  to,  365. 

deduction  of,  from  rent,  202,  360. 

tenant  liable  to  pay,  under  reservation  of  net  rent,  148. 

Latent  Ambiguity,  parol  evidence  admissible  to  explain,  122. 

Leases,  us. 

agreements  for,  102.     See  Agreement  for  Lease. 
avoidance  of,  on  illegal  user  of  premises  not  permitted,  331. 
by  estoppel,  74.     Sec  Estoppel. 
concurrent,  186. 
duration  of,  143. 

determinable  within  the  term,  143. 
for  indefinite  term,  143. 

life.     See  Life,  Lease  for. 

three  years,    how   reckoned,  for  Statute  of  Frauds, 

IIS. 
years, 

certainty  required  in,  99. 
option  of  further  term.  100. 

to  determine,  09. 
subject  to  contingency,  99. 
from  year  to  year,  93. 
in  perpetuity,  not  possible,  90. 
effect  of  alterations  in,  179,  ISO. 

instrument  void  as  a  lease,  119. 
form  and  construction  of,  124  . 
by  correspondence,  125. 
ordinary  form,  125. 

covenants,  148.     See  Covenants. 
habendum.  140.     See  Habendum. 
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Leases — continued. 

form  and  construction  of — continued. 
ordinary  form — continued. 
premises,  125. 

consideration,  126. 
date,  73. 

operative  words,  126 
parcels,  126. 
recitals,  126. 
reddendum,  146. 

proviso  for  re-entry,  163.     See  Proviso  for  Re-entry. 
statutory  form,  125. 
future,  185. 
how  to  be  made, 

by  parol,  118,  119. 

effect  of  unsealed  lease  for  more  than  three  years,  1 1 9< 
when  deed  is  necessary,  118. 
in  possession,  55. 
in  trust  for  company,  38. 
inspection  of,  on  sale,  398. 
instrument  when  construed  as,  80. 
matters  relating  to  completion  of,  177. 
attestation,  179. 
costs  of,  183. 

by  whom  payable,  183. 
custody  of,  183. 

right  of  landlord  to  inspect  lease,  183. 
occupier  to  inspect  lease,  183. 
entry  of  lessee.     Sec  Entry. 
execution, 

delivery,  178. 

failure  of  lessor  to  execute,  179. 
mode  of,  177. 
signature,  178. 
memorandum  added  to,  effect  of,  180. 
of  what  kinds  of  property  may  be  made,  2,  3. 
of  incorporeal  hereditaments,  69. 
how  to  lie  made,  120. 
mines,  127. 
option  to  determine,  162. 
persons  capable  of  making  and  taking,  2. 
power  to  resume  possession  of  part  of  premises,  169. 
power,  under,  52.     See  Power. 
rectification  of.  187. 
setting  aside,  187,  n.  (p). 
stamp  upon,  170.     See  STAMP. 

lease  subsequent  to  agreement,  117. 


"Leaving,"  house,  condition  as  to,  451. 
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Lessee, 

agreement  to  sublet  by,  where  restriction  on  subletting,  112. 
deemed  surety  to  lessor  for  assignee,  410. 
devolution  of  term  on  death  of,  418. 
indemnity  to,  by  assignee,  411. 

damages  on,  412. 
liability  of,  effect  of  assignment  on,  41C. 

for  not  taking  possession,  IIS,  n.  (f). 
rights  of  intended,  111. 

production  of  lessor's  title,  111. 

statutory  restrictions  on,  111,  112. 
Lessor, 

covenant  by,  when  binding  on  remainderman,  96. 
effect  of  non-execution  of  lease  by,  179. 
recovery  of  arrears  of  rent  due  at  death  of,  226. 
right  of,  to  vesting  order  on  disclaimer,  427. 

Letters,  contract  by,  102,  10(3. 

Letting,  tenancy  at  will  implied  from  general,  92. 

Level,  meaning  of,  in  mining  lease,  122. 

Liability, 

of  executors  or  administrators  of  lessee,  420. 

landlord  for  acts  of  bailiff  employed  by  him  to  distrain,  255. 
lessee  for  breaches  of  covenant,  when  it  commences,  319. 
cannot  rid  himself  of,  by  assigning  lease,  410. 
Library  Authority,  lease  to,  35. 

Licence, 

by  lord  of  manor  to  lease,  65. 

lease  under,  65. 
determined  by  assignment  of  subject,  86,  87. 
distinguished  from  letting,  84. 
effect  of,  86. 

estate  not  conferred  by,  86. 
instances  of,  85,  86. 
in  writing,  394,  n.  (g). 
stamping,  84,  n.  (d). 
sums  reserved  on,  190. 

no  distress  for,  86. 
to  assign, 

duty  of  vendor  to  procure,  396. 

effect  of,  restrained  to  assignment,  &c,  actually  authorized. 
397. 

payment  for,  396. 

presumption  of,  343. 
to  quit,  effect  of  parol,  456. 
to  remove  fixtures,  493. 
when  assignable,  87. 
exclusive,  85. 
revocable,  87. 
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Licence,  Public  House, 

construction  of  covenants  relating  to,  339,  a.  (d). 
covenant  against  forfeiture  of,  339. 
Life, 

leases  for,  100,  125. 

construction  of,  144. 
determination  of,  451. 
different  kinds  of,  100. 
how  made,  100,  125,  144,  145. 

production  of  persons  for  whose  lives  estates  are  held,  451. 
to  commence  infuturo,  144. 
tenant  for, 

adoption  by,  of  contract  of  predecessor,  47. 

bankrupt,  lease  by,  70,  n.  (h). 

emblements,  claim  of  representatives  to,  497. 

in  common,  lease  by,  64. 

joint  tenants,  lease  by,  64. 

leases  by,  43. 

for  small  holdings,  37,  45. 
not  under  statute,  51. 
under  power,  52. 

agreement  to  grant  lease,  56. 
Settled  Estates  Act,  1877. ..50. 
Settled  Land  Act,  1882. ..43. 
building  lease,  47. 

with  option  of  purchase,  47. 
conditions  of  lease,  44. 
for  21  years  and  under,  46. 
mining  lease,  48. 

when  tenant  for  life  has  mortgaged,  70. 
without  power,  56. 
liability  of,  for  permissive  waste,  328. 

to  repair,  309. 
licence  by.  to  copyholder  to  lease,  48. 
lunatic,  lease  by,  14. 

of  leaseholds,  liability  of,  for  rent  aud  covenants,  328. 
persons  having  powers  of,  48. 
renewal  of  leases  by,  46. 
surrender  of  leases  to,  46. 

Light,  when  lease  carries  right  to,  136. 

Limitations,  Statute  of,  519. 

time  within  which  action  for  rent  may  be  brought,  307. 
distress  for  rent  may  be  made,  253. 
on  agricultural  holding,  253. 
Limited  Interest,  restrictions  arising  from,  43. 

Liquidated  Damages,  159. 

Liquidator,  lease  by,  72. 
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Liquor,  covenant  to  take,  devolution  of  rights  under,  405. 

Livery  of  Seisin,  on  leases  for  lives,  125,  144. 

Live  Stock,  leases  of,  2,  377. 

Local  Authorities,  partial  exemption  of  leases  to,  from  Mortmain 
Act,  38. 

Locked-up   Premises,    entry   upon,    by    landlord,    on   expiration   of 

lease,  518. 
Lodger, 

entitled  to  conveniences  of  the  house,  88. 

may  remove  goods  before  distress,  247. 

protection  of,  from  distress,  206,  241. 

sale  of  his  goods,  under  distress  for  rent  due  by  tenant,  "277. 

tender  of  rent  by,  273. 

who  is,  "242. 
Lodging-house  Keeper,  liability  of,  for  goods  of  lodger,  88. 
Lodging  Houses,  leases  of  land  for,  35. 

Lodgings,    agreement   for  letting    furnished,    is    within    Statute    of 
Frauds,   104. 

effect  of  payment  of  rent  for,  96. 

length  of  notice  required  to  determine  monthly  or  weekly  tenancy, 

435. 
rent  for  furnished,  how  recoverable,  190. 

Looms,  entrusted  to  workmen,  not  distrainable  by  their  landlords,  238. 
Lords  of  Manors,  leases  of  wastes  by,  64.  n.  (f). 

licence  to  lease,  65. 
Lunacy,  jurisdiction  in,  12. 
Lunatic, 

lease  of,  11. 

by  committee,  11,  13,  14. 

without  authority  of  court,  11,  ;(.  (n). 
during  lucid  interval,  14. 
in  Ireland,  11. 
personally,  14. 

settlement  of  lease  by  Master,  1 2. 
under  Lunacy  Act,  1890,  s.  120... 11,  12. 
under  Settled  Estates  Act,  1877. ..13,  14. 
under  Settled  Land  Act,  1882. ..13. 
lease  to,  11. 

personally,  14. 
power  vested  in,  exercise  of,  12,  u. 
renewal  of  lease  by,  12. 
to,  1-2. 
Machinery, 

agricultural,  when  removable  by  tenant,  489. 
removable  by  tenant  as  trade  fixtures,  4S5. 
when  fixture,  483. 
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Man.sion-hou.sk,  lease  of,  by  tenant  for  life,  44. 

Manure, 

construction  of  agreements  relating  to,  350. 
mplied  agreement  by  landlord  to  pay  for,  499. 
taken  under  execution,  not  to  be  sold  off,  350. 

Market  Gardens, 

compensation  for  improvements  in,  503,  n.  (x),  505,  n.  (i),  511.. 
conversion  of  farm  into,  327,  348. 
right  of  lessee  to  remove  fixtures  from,  490. 
trees  from,  486. 
Married  Woman, 

acknowledgment  of  deed  by,  17,  179,  v.  (q). 
appointment  of  attorney  by,  21. 

authority  of,  as  agent  of  husband,  to  receive  rent,  195. 
distress  by,  227. 

by  husband,  227. 
examination  of,  when  dispensed  with,  19. 
leases  of  property  of,  14,  15. 

equitable  separate  property,  16. 
non-separate  property, 

by  husband  under  Settled  Estates  Act,  1877.  .17. 
not  in  pursuance  of  statute,  20. 

under   Fines   and   lleeoveries   Act,    Avith   concurrence  of 
husband,  17. 
settled  property,  separate  or  not, 

under  Settled  Estates  Act,  1877. ..18. 
by  court,  19 
by  husband,  19. 
under  Settled  Land  Act,  188. ..218. 
statutory  separate  property,  16. 
tenant  in  tail,  where  married  woman  is,  19. 
lease  to,  17,  21. 

under  former  law,  21. 
liability  of,  under  lease,  17. 
renewal  of  lease,  by  or  to,  18. 
service  of  notice  to  quit  upon,  445. 
term  vested  in,  as  personal  representative,  21. 
underlease  of  property  of,  21. 

Materials  entrusted  to  workman,  not  distrainable  by  his  landlord,. 
238. 

sent  to  manufacturer  to  be  worked  up,  not  distrainable,  231. 

Meliorating  Waste,  326. 

Memorandum  in  Writing,  103,  105. 
agent  as  party  in,  106,  n.  (z). 
description  of  parties  in,  105,  106. 

premises  in,  107. 
essential  terms  of,  106. 
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Memorandum  in  Writing — contimicd. 
fixing  commencement  of  term,  107. 
several  documents,  contained  in,  105. 

parol  evidence  to  connect.  105. 
signature  of,  108. 

by  auctioneer,  108,  n.  (x). 
sufficiency  of,  105. 

entry  by  steward,  108. 
resolution  of  directors,  108. 

Mental  Incapacity,  leases  in  case  of,  12,  13. 

Merger, 

determination  of  tenancy  by  merger,  452. 

how  avoided,  453. 

in  equity,  453. 

of  interests  in  different  rights,  453. 

of  reversion  on  sub-lease,  453. 

statutory  provision  as  to,  453. 

when  it  occurs,  452. 

Messuage,  meaning  of  term,  130. 

Metropolis  Management  Acts,  liability  for  expenses  under,  366. 

Metropolitan  Police  District,  remedy  for  wrongful  distresses  in, 
289. 

Metropolitan  Police  Magistrate,  recovery  of  deserted  premises 
before,  530. 

Milch  Cows,  when  impounded,  may  be  milked  by  person  distraining, 
267. 

Mill-stone,  a  fixture,  484. 

Minerals, 

exception  of,  effect  of,  140. 
grant  of,  131. 

liberty  to  dig,  not  exclusive,  85. 
meaning  of,  131. 

reservation  of,  in  building  lease,  effect  of,  139. 
right  to  work,  140. 

Mine,  meaning  of,  131. 

Mines  and  Minerals,  meaning  of,  131. 

Mines, 

covenants  as  to  working  of,  341,  373. 
description  of,  in  lease,  127. 
exception  of,  effect  of,  139,  140. 
lease  of,  under  power,  53. 
lessee's  obligation  to  work,  343. 
where  working  of,  is  waste,  325. 
L.T.  P  P 
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Mining  Lease, 

by  ecclesiastical  corporation,  29,  30. 

tenant  for  life,  48. 
fixed  rent  payable  notwithstanding  mine  exhausted,  208. 
forfeiture  for  breach  of  covenant  in.  475. 
power  in,  to  distrain  on  adjoining  mine,  244. 
royalty  in,  147. 
stamp  on,  172. 
trustee  may  not  grant,  59. 

Mistake, 

effect  of,  187. 

deductions  from  rent  permitted  by,  202. 

in  notice  to  quit,  441. 

payment  of  rent  by,  198. 

recovery  of  rent  paid  by,  198. 

Mode  of  using  Premises, 

where  there  is  an  express  agreement,  333. 

construction  of  contracts  relating  to  exercise  of  trades,  333. 
where  there  is  no  express  agreement,  330. 

warranty  of  fitness  of  premises  for  use  intended,  331. 
on  demise  of  furnished  house,  332. 
laud,  332. 

unfurnished  house,  331. 
illegal  or  immoral  purposes,  330. 

Money  in  sealed  bag  liable  to  be  distrained,  233. 
"Month,"  meaning  of,  437. 

Monthly  Tenancy,  notice  required  to  determine,  435. 
"More  or  Less,"  construction  of,  130. 

Mortgage, 

attornment  clause  in,  83. 

tenancy  from  year  to  year  under,  93. 
distress  for  rent  under  lease  after,  224. 

not  under  Conveyancing  Act,  1881,  225. 
under  Conveyancing  Act,  1881,  225. 
distress  for  rent  under  lease  before,  224. 
by  mortgagor,  224. 
by  mortgagee,  224. 
Mortgagee, 

compensation  for  improvements  as  against,  511. 
distress  by.     Sec  Mortgage. 

after  assignment,  223. 
enforcement  of  covenant  against,  403 
lease  by, 

not  under  statute,  69. 
under  Conveyancing  Act,  1881,  66,  67 
lease  to,  by  mortgagor,  73. 


index.  579 

Mortgagee — continued. 

notice  by,  to  pay  rent,  197,  224. 
payment  of  rent  to,  196. 
second,  distress  by,  224. 
tenancy  under,  how  created,  68. 
effect  of,  69. 

Mortgagor, 

distress  by.     See  Mortgage. 

lease  by, 

after  the  mortgage, 

not  under  statute,  68. 

under  Conveyancing  Act,  1881,  66. 

effect  of,  67. 
payment  of  rent  under,  196. 
before  the  mortgage,  67. 

'    payment  of  rent  under,  196. 
where  mortgagor  is  tenant  for  life,  70. 

Mortmain  Acts, 

exemptions  from,  41 

leases  to  corporations,  24,  n.  (u). 
to  local  authorities,  38. 
to  trustees  of  charities,  41. 
what  leases  to  corporations  are  within,  24. 

Mosses  &  Turbaries,  exception  of,  137,  n.  (d). 

Municipal  Corporations, 
leases  by,  34. 
renewal  of  leases  by,  35. 

Mussel  Fisheries,  lease  of  shore  used  for,  33. 

Necessaries,  where   demised  premises  are,   infant    lessee  liable  for 
rent,  10. 

Necessary  Repairs,  agreement  to  do,  312. 

Negative  Covenant,  re-entry  for  breach  of,  166. 

Net  Rent,  meaning  of,  148. 

New  Demise  on  agreement  for  reduction  of  rent,  457. 

New  Style,  leases  by  deed  reckoned  by,  123. 

Non-insurance,  as  cause  of  forfeiture,  465. 

Non-repair,  no  defence  to  action  for  rent,  209. 

Notice 

by  landlord  to  sheriff  upon  execution  against  tenant,  293. 
by  mortgagee  to  tenant  of  mortgagor,  196,  224. 
constructive,  of  restrictive  covenants,  408. 

of  claim  for  compensation  under  Agricultural  Holdings.  Act,  1883, 
507. 

p  p  2 
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Notice — continued. 

of  distress  for  rent,  270. 

action  for  want  of,  290. 

effect  of  want  of,  272. 

how  to  be  served,  272. 

landlord  not  bound  by  cause  of  taking  mentioned  in,  271. 
of  intention  to  proceed  before  justices  for  recovery  of  possession,  528. 
tenant's  intention  to  execute  drainage  improvements,  504. 
remove  agricultural  machinery,  &c,  489. 
to  determine  tenancy  for  optional  term  of  years,  451. 
to  landlord,  of  want  of  repairs,  321. 
to  remedy  breach  of  covenant  before  forfeiture,  473. 

costs  of,  475. 
to  tenant  holding  over,  to  pay  double  value,  514. 
nnderlessee  deemed  to  have,  of  covenants  in  original  lease,  388. 

Notice  to  Quit,  434. 
abandonment  of,  448, 
by  agent,  443. 

cestui  que  trust,  444. 
either  landlord  or  tenant,  443. 
joint  tenant,  444. 
real  representatives,  444. 
receiver,  444. 
certainty  in,  442. 
dispensing  with,  448. 
expiration  of,  436,  437. 
form  of,  440. 

alternative  form,  441. 
mistake  in,  441. 
sufficiency  of,  441. 
irregularity  of  acquiescence  in,  449. 
length  of,  434. 

by  agreement,  436. 
custom,  434. 

in  quarterly,  monthly,  or  weekly  tenancy,  435. 
part  only  of  premises,  442. 
period,  how  reckoned,  436. 

admission  of  tenant  as  to  commencement  of  tenancy,  438. 
where  tenant  has  entered  in  middle  of  quarter,  440. 

on   different    parts   of  premises    at 

different  times,  440. 
under  void  lease,  439. 
where  tenant  has  held  over,  439. 
service  of,  445. 
by  post,  446. 

memorandum  of  service  of,  447. 
when  notice  given  by  tenant,  446. 
where  tenant  cannot  be  found,  446. 
to  whom  to  be  given,  445. 
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Notice  to  Quit — continued, 

to  whom  to  be  given — continued. 
in  case  of  tenant's  death,  445. 
suspension  of,  agreement  for,  448. 
waiver  of.     See  W  a  i  v  e  i  : . 
when  required,  434. 
withdrawal  of,  448. 

Nuisance, 

covenant  against,  3:37. 

deduction  from  rent  of  expenses  of  removal  of,  301,  364. 
liability   of  landlord    for  letting  premises   in  such  a  state  as  to 
constitute,  311. 

Nurserymen  may  remove  trees  and  hothouses,  485,  486. 

Occupation, 

by  servant  or  agent,  87. 

tenant,  effect  of,  185.     See  Entry. 

evidence  of,  122,  a.  (r). 

Occupying  Owner,  rights  of,  in  respect  of  ground  game,  382. 

Offensive  Trade,  covenant  against,  336. 

Offer,  acceptance  of,  102. 
withdrawal  of,  102. 

Offices,  lease  of,  3. 
Operative  Words  in  lease,  126. 
Optional  Term,  tenancy  for,  450. 
Option, 

of  purchase,  159. 

apportionment  of,  161. 

by  whom  exercisable,  160. 

conditions  precedent  to.  160,  161. 

effect  of,  on  stamp,  174. 

in  building  lease  by  tenant  for  life,  4/. 

in  lease  by  corporation,  24. 

executors  or  administrators,  60. 
real  representative,  62. 
trustees,  59. 
notice  to  exercise,  161. 
right  to  insurance  money  under,  1(51. 
purchase  money  under,  160. 
to  determine  lease,  162. 

how  to  be  exercised,  451 
notice  to  exercise    451. 
who  can  exercise,  450. 
to  stay  at  increased  rent,  442. 
to  take  further  term,  143,  161,  n.  (1). 

passes  to  trustee  in  bankruptcy,  423. 
when  exercisable,  100. 
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Ornament,  matters  of,  whether  fixtures   490. 
removal  of,  491. 

"Outgoings," 

effect  of  term  in  covenant  to  pay  rates  and  taxes,  367. 
rent  free  from,  365. 

Outgoing  Tenant, 

compensation  to,  by  whom  payable,  501. 

for  away-going  crops,  498. 

tillages,  498. 
under  statute,  502. 

Overplus  on  sale  of  goods  distrained,  281. 

Overseers,  distress  by,  229. 

Oyster  Fisheries,  lease  of  shore  used  for,  33. 

Parcels  of  a  lease,  126. 

in  agricultural  leases,  126. 

legal  meaning  of  terms  of  description,  129. 

parcel  or  no  parcel,  a  question  for  jury,  129. 

Parish, 

council,  leases  by,  36. 

power  of,  to  hire  land  and  let  in  allotments,  37. 
lands,  recovery  of  possession  of,  527,  n.  (s). 

lease  of,  35. 
meeting,  assent  by,  to  letting,  36. 

powers  of,  as  to  letting  in  allotments,  37. 

Parliamentary  Tax  what  is,  365. 

Parol  Agreement, 

as  defence  to  specific  performance,  115. 
collateral  agreement,  104. 
corroborative  evidence  of,  123,  n.  (e). 
enforced  on  ground  of  part  performance,  108. 
liability  for  rent  under,  104. 
when  enforceable,  10  8,  109. 

Parol, 

evidence, 

admissible  to  show  condition  of  property,  121. 
as  defence  to  specific  performance,  121,  n.  (k). 
of  collateral  agreement,  123. 
custom,  122. 

unstamped  agreement  not  allowed,  117. 
to  connect  documents  for  memorandum  in  writing,  105. 

explain  technical  terms,  122. 
when  excluded,  121. 
surrender  void,  454, 
tenancy,  effect  of  assignment  of,  403. 
variation  of  written  agreement,  104. 
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Part  of  Premises, 

effect  on  rent  where  lessee  fails  to  get  possession  of,  212. 
landlord  occupying,  liability  of,   to  repair,  310. 
liability  of  assignee  of,  402. 
notice  to  quit,  442. 
surrender  of,  458. 

Part  Performance  of  Parol  Agreement,  10S. 
acts  of,  109. 

entry  and  expenditure,  111). 

payment  of  increased  rem,  110. 

retention  of  possession,  110. 
extent  of  doctrine  of,   109,  n.  (in). 

Partner, 

power  of,  to  take  lease  for  partnership  purposes,  63,  n.  (q). 
proof  against,  on  disclaimer  in  bankruptcy,  428. 

Partnership,  lease  to,  by  partner,  450. 

Party  Wall,  recovery  of  expenses  of,  360,  n.  (a). 

Pasture  Land,  ancient,  326,  n.  (e). 

Paving  Expenses,  deduction  of,  361. 

Payment  of  Rent.     See  Rent. 

Pawnbroker,  articles  pledged  with,  not  distrainable,  231. 

Penal  Rent, 

construction  of  reservation  of,  199. 
distress  for,  221. 

notice  necessary  before,  222. 
how  long  payable,  199, 
no  stamp  duty  chargeable  upon,  172. 

Penalty,  159. 

Pensions,  alienations  of,  3. 

Performance  of  Covenant,  difficulty  in,  158. 

Perishable  Goods  cannot  be  distrained,  233. 

Permissive  Waste,  what  constitutes,  328. 

Perpetual  Renewal,  covenant  for,  99. 

Plan,  construction  of  deed  by  reference  to,  128,  v.  (x). 

Pond,  meaning  of,  in  grant,  130. 

Poor-rate, 

deduction  of,  from  rent,  361. 
liability  for,  361. 
nature  of,  364. 
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Positive  Covenant.     See  Covenant. 

Possession, 

abandonment  of,  by  sheriff,  236. 
action  by  lessee  for  not  obtaining,  370 
away-going  crops,  for  purpose  of,  500. 
change  of,  on  surrender,  458. 
construction  of  provisoes  for  resuming,  169. 
delivery  of,  to  stranger,  462. 
demand  for,  514,  515. 
exclusive,  necessary  for  lease,  84. 
lease  in  possession,  what  is,  55. 
under  power  to  be  in,  55. 
obligation  of  tenant  to  give  up,  512. 
of  part  of  premises,  power  to  resume,  169. 
recovery  of, 

before  justices,  527,  529,  530 
in  County  Court,  525. 
High  Court,  523. 
refusal  to  deliver,  449. 

retention  of,  as  act  of  part  performance,  110. 
when  landlord  may  refuse  to  accept,  512. 

Possessory  Title,  effect  of,  403. 

Post, 

remittance  of  rent  by,  215. 
sending  of  notice  to  quit  by,  446. 

Postponement  of  right  to  distrain,  219,  252. 

Potatoes  may  be  claimed  as  emblements,  497. 

Pound,  267. 

charge  for  impounding  in,  282. 
liability  for  bad  condition  of,  267. 

Pound-Beeach, 

remedy  for,  269. 
what  is,  268. 

Pound-keeper,  liability  of,  264,  a.  (g). 

Power, 

construction  of,  53. 

fraudulent  execution  of,  lease  void  for,  52. 

lease  under,  52. 

agreement  by  tenant  for  life  for,  56,  57. 

for  new  lease  under,  55. 
attestation  of,  58. 
by  married  woman,  15. 
kind  of  lease  to  be  granted  under,  53. 
length  of  lease  to  be  granted  under,  54. 
term  in  excess  of,  54. 
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Power — continued. 

lessee  not  to  be  dispunishable  for  waste,  55. 

must  be  in  possession,  55. 

of  mines,  53. 

property  to  be  leased,  53. 

"lands  usually  demised,"  53. 
rent  to  be  reserved  in  lease  under,  54. 
to  limited  company  under,  55. 
with  covenant  for  renewal,  55. 

"usual  covenants,"  55. 
of  leasing,  effect  of  Settled  Land  Act  on,  47. 
relief  against  defective  execution  of,  56. 

not  in  case  of  statutory  power,  57. 
vested  in  lunatic,  how  exercised,  12,  u.  (q). 
to  resume  possession  of  part  of  premises,  169. 

construction  of,  169. 

Preferential  Debts,  in  winding-up,  304. 

Premises, 

description  of,  in  memorandum  in  writing,  107. 
changing  nature  of,  waste,  326. 
fitness  of.  for  use  intended,  321. 
in  lease,  125. 
meaning  of  term,  130. 

Previous  Mode  of  Enjoyment,  evidence  of,  to  explain  lease,  122. 

Private  Residence,  covenant  for  use  as,  338. 

Privilege  from  Distress,  230.     Sec  Distress. 

Produce, 

agreements  for  taking,  341. 
distress  on,  234. 

where  sold  under  execution,  236. 
impounding  of,  265. 
injunction  against  removal  of,  346. 
obligation  to  expend  on  premises,  345. 
re-entry  for  removal  of,  168. 
removal  of,  for  sale  under  distress,  278. 
sale  of,  under  distress,  265. 

execution  where  produce  not  to  be  removed,  350,  351. 
use  and  disposal  of,  by  purchaser,  351. 

Promissory  Note,  payment  of  rent  by,  215. 

Proper  Covenants,  154. 

Property, 

capable  of  being  let,  2. 
description  of,  in  lease,  126. 
in  goods  distrained,  279. 
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Property  Tax, 

deduction  of,  from  rent,  201,  360. 

agreement  forbidding,  is  void,  362. 
Prostitution,  leases  for  purposes  of,  330. 
Provident  Societies,  leases  by  and  to,  38. 

Proviso  for  Re-entry,  163,  464. 
applied  to  yearly  tenancy,  465. 
construction  of,  164,  n.  (p),  165,  166. 
for  non-payment  of  rent,  465. 

demand  of  rent,  465. 
how  framed,  164. 
implication  of,  164. 

lessee  cannot  determine  lease  under,  464. 
on  assignment  without  licence,  464. 
on  breach  of  negative  covenant,  166. 
to  whom  right  of  entry  should  be  reserved,  164. 
■when  usual,  163. 

in  lease  of  public  house,  164. 
on  bankruptcy  of  lessee  not  usual,  150,  154,  163. 
breach  of  covenant  not  usual,  154. 
non-payment  of  rent  usual,  151. 
who  entitled  to  benefit  of,  165. 

on  severance  of  reversion,  416,  417. 
Public  Health  Act,  1875,  liability  for  expenses  under,  366,  367. 
Public  House,  covenant  against  use  of  premises  as,  335. 
usual  covenants  in  lease  of,  150,  n.   (p),  152,  153. 

Purchase, 

by  lessee,  effect  of,  460. 

effect  of  occupation  under  agreement  for,  91. 

option  of.     See  Option  of  Purchase. 
Purchaser,  notice  to,  of  terms  of  tenancy,  415. 
Quarries,  reservation  of,  140. 

Quarterly   Tenancy,    what    constitutes   quarterly   reservation    of 
rent,   192. 

length  of  notice  required  to  determine,  435. 

Quiet  Enjoyment,  Covenant  for, 

breach  by  person  claiming  under  lessor,  375. 
construction  of  general  covenant  for,  371. 
special  covenants  for,  376. 
damages,  measure  of,  in  action  on,  377. 
effect  of,  where  lease  invalid,  376. 

where  lessee  cannot  enter,  375. 
implied,  126,  369. 
breach  of,  371. 

ceases  with  lessor's  estate,  370. 
excluded  by  express  covenant,  371. 
on  word  "  demise,"  369. 
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Quiet  Enjoyment  Covenant  foil — continued. 
independent  of  other  covenants,  156. 
is  a  usual  covenant,  152. 
runs  with  land,  405. 
usual  restricted  covenant  for,  372. 
against  what  damage  it  protects  lessee,  374. 
breach  of,  373. 
must  be  by  positive  act,  374. 

subsequent  to  lease,  478. 

Quitting,  terms  of,  478. 

Rabbits, 

lessee  of  right  of  shooting  has  no  right  to  bring,  on  to  farm,  383. 
right  of  tenant  to  shoot,  381. 

Rack  Rent,  definition  of,  in  Public  Health  Act,  1875,  203,  v.  (i). 

Rate, 

deduction  of,  from  rent,  203. 

statutory,  364. 
divided  between  landlord  and  tenant  under  local  Act,  363. 
general  district,  liability  for,  362. 

Rates  and  Taxes, 

action  by  landlord  for,  369. 
construction  of  agreements  as  to,  366. 
demand  for,  not  necessary,  369. 

Rating, 

of  house  let  in  tenements,  362. 

of  owners,  361. 

where  part  of  house  occupied  by  owner,  362. 

Ratification  of  notice  to  quit,  443. 

Real  Representatives, 
distress  by,  227. 
lease  by,  61,  62. 
notice  to  quit  by,  444. 
when  rent  payable  to,  195. 

Re-assignment. 

avoidance  of  liability  by,  409. 

liability  of  successive  assignees  upon,  409. 

to  whom  it  may  be  made,  409. 

Rebuild,  effect  of  covenant  to,  317. 

Receipts  fob   RENT,  evidence  of  change  of  tenancy,  459. 

Receiver, 

appointment  of,  does  not  protect  landlord,  218. 
distress  by,  225. 

when  appointed  by  Court,  226. 

appointed  under  Conveyancing  Act,  225. 
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Receiver — continued. 

effect  of  appointment  of,  '218. 

goods  in  possession  of,  not  privileged  from  distress,  236. 

lease  by,  when  appointed  by  court,  7'2. 

liability  of,  for  rent,  72. 

notice  to  quit  by,  444. 

Recitals,  when  inserted  in  lease,  126. 

Recouping  Clause,  147. 

Rectification  of  Lease,  187. 

Recurring  Tenancy,  determination  of,  93,  433. 

Reddendum,  146. 

Reduction  of  Rent,  effect  of  verbal  agreement  for,  198. 

Re-entry, 

by  grantee  of  reversion,  198,  n.  (a). 

demand  of  rent  before.     See  Demand. 

not  necessary  for  forfeiture,  467. 

proviso  for,  150.    See  Proviso  for  Re-entry. 

right  of, 

against  company,  304. 
in  tenancy  under  mortagee,  83. 
not  assignable,  164. 
not  dependent  on  reversion,  164. 
to  whom  reserved,  164. 
Refreshment  Stall  at  exhibition,  rights  of  holder  of,  85. 
Registration, 
of  assignment, 

in  register  county,  400. 
under  Land  Transfer  Acts,  401. 
of  lease, 

in  register  county,  181. 
of  lands  in  Bedford  Level,  181. 
under  Land  Transfer  Acts,  182. 
priority  under,  400. 

Relation  of  landlord  and  tenant,  requisites  to,  2. 

Re-letting, 

avoidance  of  lease  by,  467. 

on  continuance  of  periodic  tenancy,  311. 

when  it  deprives  landlord  of  claim  to  previous  rent,  210. 

Relief  Against  Forfeiture,  472. 
in  equity,  476. 
on  non-payment  of  rent,  476. 
under  Conveyancing  Acts,  472. 

application  for,  474. 

cases  excluded,  475. 

notice  to  remedy  breach,  472. 

when  granted,  474. 
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Remainderman, 

effect  of  his  encouraging  lessee  to  improve,  51. 

receipt  of  rent  by,  96. 
when  bound  by  covenant  of  tenant  for  life,  96. 

Remittance  of  Rent  by  post,  215. 

Removal, 

of  fixtures,  when  to  be  made,  492. 
of  goods  for  sale  under  distress,  278. 

interference  to  prevent  threatened,  251. 

Remuneration  Order,  184. 

Renewal  of  Lease, 
covenant  for,  162. 

construction  of,  162. 

in  lease  by  copyholder,  65. 

by  trustees,  59,  n.  (x). 
under  power,  55. 

on  payment  of  money,  163. 

on  performance  of  covenants,  156. 

perpetual,  99,  162. 
in  name  of  trustee,  74, 
leaning  against  perpetual,  162. 
notice  of  intention  of,  163. 

performance  of  covenants,  when  condition  precedent  to,  163. 
sublessor's  covenant  to  procure,  112. 
surrender  for  purpose  of,  461. 

to  co-owner  with  infant,  74.     See  Infants,  Married  Woman,. 
Lunatic,  Ecclesiastical  Corporations. 
Rent, 

action  for,  305. 

by  tenant  in  common,  64. 

eviction,  a  defence  to,  209. 

not  excluded  by  new  lease,  305. 

suspended  during  distress,  217. 

where  lease  by  deed,  305. 

not  by  deed,  305. 
additional,  for  improvements,  190. 

when  construed  as  penalty,  159,  n.  (a). 
adverse  title  by  receipt  of,  522. 
agreement  for  abatement  of,  104. 

not  to  raise,  414. 
amount  payable,  198. 

certainty  of,  147. 

"  net  rent,"  meaning  of,  148. 

varying  with  price  of  wheat,  147. 
apportioned,  when  payable,  214. 

apportioned  parts  of,  liability  for,  214. 
apportionment  of,  211.     See  Apportionment  of  Kent. 
arrear,  when  in.  194,  222. 
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R  en  'J' — contin  ued. 
a  rrears 

interest  on,  307. 

limitation  on  recovery  of,  253,  307. 

in  agricultural  holdings,  253,  254. 
light  to,  on  death  of  lessor,  417. 
attachment  of,  under  garnishee  order,  198. 
authority  to  distrain  for,  225. 

receive,  196. 
bankruptcy,  remedy  for,  on,  298. 
conditional  acceptance  of,  469. 
co-parcener,  claim  for,  by,  64. 

deductions  from,  201.     Sec  Deductions  from  Rent. 
demand  of,  466. 

before  distress,  257. 

"legally  demanded,"  "lawfully  demanded,"  168,  252. 
distress  for.     See  Distress. 
on  bankruptcy,  298. 
winding-up,  302. 
due  out  of  every  part  of  land,  146. 
execution  against  tenant, 

remedy  for  rent  on,  291. 
in  admiralty,  298. 
in  county-court,  297. 
on  weekly  tenancy,  296. 
guarantee  of,  306. 
increased.     See  Additional  Rent. 

effect  of,  349. 
liability  for,  under  parol  agreement,  104. 

of  receiver  for,  72. 
non-payment  of,  as  evidence  of  determination  of  tenancy,  434. 

relief  from  forfeiture  on,  476. 
paid  by  mistake,  recovery  of,  198. 
parol  variation  as  to,  198. 
payable, 

in  advance,  146. 

by  custom,  192. 
distress  for,  222. 
"  if  required,"  192. 
distress  for,  222. 
notwithstanding  destruction  of  premises.  207. 
by  fire,  207. 

flood  or  enemy,  207. 
non-repair  by  landlord,  208. 
premises  unfit  for  use  or  habitation,  208. 
user  of  premises  made  illegal,  207. 
to  whom,  195. 

after  assignment,  197. 

on  intestacy,  195. 

to  real  representative,  when,  195. 
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Rent — continued. 

payab  le — cont  in  ual. 
when,  191. 
where,  194. 

on  lease  by  sovereign,  194. 
payment  of, 

after  assignment  of  reversion,  413. 
before  rent  day,  effect  of,  193. 
by  corporation,  effect  of,  94. 
mesne  lessee,  370. 
tenant  holding  over,  95. 
covenant  for,  149. 
implied,  146. 

lessee  liable  upon,  alter  assigning  lease,  410. 
runs  with  the  land,  405. 
effect  of,  216. 

how  avoided,  96. 
in  bankruptcy,  299. 
estoppel  by,  78. 
evidence  of  attornment,  216. 
first  payment  of,  when  due,  147. 
how  made,  215. 

bill  of  exchange  for,  effect  of  taking,  215. 
by  cheque,  215. 
on  determination  of  tenancy  at  will,  431. 
part  performance,  as  an  act  of,  110. 
reduced  relit  while  covenant  performed,  200. 
tenancy  from  year  to  year,  when  created  by,  92,  93,  95. 
time  for,  146. 

construction  of  stipulations  as  to,  192. 
to  agent,  195. 

grantor  after  grant  of  reversion,  198. 

mortgagee,  196. 

mortgagor,  196. 

one  of  co-owners,  197. 

person  not  entitled,  198. 

by  tenant  for  years,  not  a  forfeiture,  462. 
remainderman,  effect  of,  95. 
third  person,  authority  for,  197. 
under  agreement  for  lease,  or  void  lease,  94. 
payments  which  are  not  rent,  189. 

"  over  and  above  "  rent,  191. 
recovery  of,  217. 

after  forfeiture,  209. 

lessor's  death,  when  received  by  stranger,  418,  ii.    z). 
during  repairs,  323. 
effect  of  re-entry  on,  465. 
when  paid  to  mortgagor,  196. 
remedies  for  recovery  of, 
action,  305. 
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Rent — contin  ued. 

remedies  for  recover}'  of — continued. 

distress,  217. 

on  bankruptcy  of  tenant,  298. 
execution  against  tenant,  291. 
winding-up,  302. 
remittance  of,  by  post,  215. 

representation  as  to  person  entitled  to  receive,  198. 
reservation  of,  146. 

additional,  152. 

by  way  of  royalty.  189. 

mode  of,  146,  148. 

of  several  rents,  146. 

on  assignment,  191. 

out  of  what  property  reserved,  146. 
out  of  reversion,  189. 

to  whom  to  be  reserved,  148. 
to  a  stranger,  effect  of,  1 91. 

what  maybe  reserved  as,  188. 
need  not  be  money,  188. 
right  to,  not  barred  by  time,  253. 
set-off  against,  200. 
specialty  debt,  is  equal  to,  215. 
surrender,  rent  after,  460. 
suspension  of  payment  of,  149. 

on  eviction,  209. 

provision  for,  207. 
tender  of.  on  distress, 

after  impounding,  272. 

before  impounding,  272. 
seizure,  257. 

in  case  of  growing  crops,  274. 

must  be  unconditional,  274. 

to  whom  to  be  made,  272. 
tender  of,  to  prevent  forfeiture,  466. 

Rext-charge,  liability  of  tenant  for  years  for,  307. 
within  what  time  recoverable,  307. 

Repair, 

agreement  by  landlord  to,  effect  of  on  tenant's  liability,  313,  n.  (z).. 
effect  of  express  agreement  for,  309. 
breach  of  covenant  to,  313, 

continuing  breach,  471. 

liability  of  assignee,  to  lessee  for,  411. 

measure  of  damagps  for,  322. 

after  expiration  of  term,  322. 
during  currency  of  term,  322. 
breach  of  covenant  to  keep  in,  314. 
commencement  of  lessee's  liability  for,  319. 
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Repair — continued, 
covenant  to, 

by  lessor,  321. 
conditional,  318. 
construction  of  general,  311. 
special,  319. 
no  specific  performance  of,  322. 
on  notice,  317. 

to  well  and  substantially  repair,  315. 
to  what  things  covenant  extends,  316. 
when  it  runs  with  land,  404. 
covenant  to  keep  in  repair,  construction  of,  314. 
tenantable  repair,  315. 
keep  and  leave  in  repair,  316. 
leave  in,  notice  not  required,  318. 
put  into  repair,  313. 
yield  up  in,  316. 
effect  of  lessor  doing  repair  himself,  317. 
entry  by  landlord  to,  321. 

to  view  state  of  repair,  provision  for,  151. 
execution  of,  to  satisfaction  of  surveyor,  168. 
failure  by  landlord  to,  under  agreement,  450. 
liability  of  underlessee  to  underlessor  for,  389. 
obligation  of  landlord  to,  309. 
tenant,  308. 
effect  of  express  agreement,  309. 
of  old  premises,  312. 
parol  promise  to.  124. 
recovery  of  rent  during,  323. 
right  to  take  materials  for,  326. 
supply  of  timber  for,  318. 

Repairing  Leases,  of  trust  property,  59,  n.  (o). 

Replevin,  283. 

action  of,  in  Count}'  Court,  285. 
in  High  Court,  285. 
is  personal,  284. 
new  trial  in,  288. 

removal  of  action  of,  to  High  Court,  287. 
where  title  in  question,  285, 
who  may  bring,  284. 
appeal  from  County  Court  in,  287. 
bond  in, 

amount  recoverable  on,  285. 

approval  of,  by  County  Court  registrar,  2S5. 

condition  of,  285. 

how  broken,  286. 
damages  in,  284. 
effect  of,  287. 
extension  of  time  for,  276. 

L.T.  Q  Q 
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EPLEVIN—  continued. 
nature  of,  283. 
notice  of,  284. 
proceedings  in,  284. 
sureties  in,  286. 

discharge  of,  285. 
time  for,  276. 

warrant  in,  issue  and  execution  of,  287. 
when  it  lies,  283. 

distress  must  be  wrongful,  283. 

Representation,  as  to  fitness  of  premises,  331. 

Reputed  Ownership  of  Lessee,  trade  fixtures  not  within,  494,  n.  (b). 

Rescue  of  Goods  Distrained,  268, 
remedy  for,  269. 
when  lawful,  283. 

Reservation,  137. 

construction  of,  137. 
distinguished  from  exception,  137. 
implied,  of  easement,  135. 
nature  of,  137. 

of  incorporeal  rights,  effect  of,  137. 
mode  of,  137. 
rent.     See  Rent. 

light  of  hunting,  shooting,  &c,  382. 
to  work  minerals,  140. 
void  for  uncertainty,  138. 

Residue  of  Merged  Term,  effect  of  assignment  of,  144. 

Resolution  of  Directors,  a  sufficient  memorandum  in  writing,  108. 

Restraining  Statutes,  The,  27. 

Restraint  of  Trade,  covenant  void  for,  159. 

Restrictive  Covenants,  when  lost  by  acquiescence,  344. 

Reversion, 

action  by  assignee  of,  417. 
grant  of,  412. 

effect  on  tenancy  at  will,  432. 

grantee  may  avail  himself  of  notice  to  quit  given  by  predecessor 

in  title,  4-13. 
remedies  of  grantees,  413,  416. 
lessees,  414,  416. 
severance  of, 

effect  on  covenants  and  conditions,  416,  417. 
lease  by  joint  tenants,  228. 
suspension  of  distress  by  purchase  of,  218. 
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Reversion — continued. 

what  is  sufficient  to  support  a  distress,  223. 

tenant  from  year  to  year  underletting  from  year  to  year,  22S. 
when  surrendered  or  merged,  next  vested   estate   to   be   deemed 

reversion,  461. 
where  covenants  run  with,  413,  414,  416. 

Roads,  covenant  to  pay  proportion  of  expense  of,  321. 

Royalty,  147,  189. 

payable  to  owner  of  brickfield,  189. 
when  payable,  208. 

Sale, 

by  auction,  covenant  against,  338,  u.  (t). 
of  lease,  contract  for,  397. 

rights  as  to  title  on,  398. 
notice  of  terms  of  tenancy  on,  415. 
under  distress.     See  Distress. 

Scale  Fee,  when  applicable,  185. 
in  case  of  lease  at  premium,  1S5. 

School, 

whether  a  business,  333. 

an  otlensive  business,  337. 
School  Boards, 
leases  by,  35. 
to,  35. 

Second  Distress, 

cannot  generally  be  made,  262,  282. 
when  it  may  be  made,  263,  268. 

Second  Notice  to  Quit,  when  waiver  of  former  notice  to  quit,  447. 

See,  leases  of  lands  assigned  as  endowment  of,  31. 

Seizure  of  goods  under  distress,  how  made,  259. 
requisites  to,  260.     See  Distress. 

Separate  Use,  leases  hy  married  women  of  property  settled  to,  16. 

Sequestrators,  attornment  to,  458. 

Servant,  occupation  by,  87,  91. 

of  landlord,  effect  of  tenant's  becoming,  459. 
service  of  notice  to  quit  upon,  415. 

Severance, 

of  reversion.    See  Reversion. 

tenements,  implied  grant  of  easement  on,  135. 

Service, 

of  notice  of  distress,  270,  272. 
to  quit,  445. 
given  by  landlord,  445. 
tenant,  446 

(,>  Q  2 
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Services,  personal,  reserved  as  rent,  188. 

Set-off, 

against  rent,  200. 

general  rule,  200. 

in  action  for  rent,  '200. 

Settled  Estates.     Sec  Life,  Tenant  foe. 
leases  of,  43. 
by  husbands  entitled  in  right  of  wives,  18. 

lunatics,  13. 

married  women,  18,  19. 

Sewers,  reservation  of  power  to  make,  137,  n.  (y). 

Sewers  Rate, 

deduction  of,  from  rent,  203,  360. 

tenant  liable  to  pay,  under  reservation  of  net  rent.  14 

Sheep,  when  distrainable,  237,  240. 

Sheriff, 

action  by  landlord  against,  294. 

duty  of,  on  execution  against  tenant,  293. 

liability  of,  where  claim  for  rent,  294. 

may  dispose  of  produce  subject  to  agreement  to  expend  it  on  land, 

351. 
not  to  sell  off  straw,  turnips  or  manure  in  any  case,  or  bay,  &c, 

contrary  to  covenants,  350. 
nor  to  sell  clover  or  artificial  grass  growing  under  standing  corn, 

346. 
notice  to,  of  covenants  against  removal  of  produce,  351. 
possession  of,  must  be  continuous  to  prevent  distress,  236. 
sale  of  produce  by,  236. 
to  send  notice  by  post  to  landlord  and  his  agent,    stating  that 

produce  bas  been  seized,  351. 
undertaking  by,  to  pay  one  year's  rent,  295. 

Shooting  and  Spouting, 

construction  of  demise  or  reservation  of,  382. 

effect  of  covenant  for  quiet  enjoyment  in  lease  of,  375. 

Shop,  breach  of  covenant  by  conversion  of  premises  into,  338. 

Shrubs,  removal  of,  485,  486. 

Signature  of  memorandum,  108. 

whether  essential  to  lease,  178. 

Six  Months'  Notice,  meaning  of,  437. 

Small  Tenements, 

recovery  of  possession  of,  before  justices,  527. 
in  county  court,  525. 

Solicitor,  lease  to,  by  client,  73. 
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Sovereign,  leases  by  infant,  6. 

Special  Indorsement  in  action  of  ejectment,  ~>2-'<. 

Specific  Performance, 
action  for,  114. 

defences  to,  114,  115. 
hardship,  115. 

parol  evidence  Avhen  admissible,  121,  n.  (k). 
uncertainty,  114. 
agreement  for  lease,  of,  114. 

by  tenant  for  life  for  lease  under  power,  of,  56. 
building  agreement,  of,  114. 
damages  in  lieu  of,  lit). 
effect  of  agreement  to  let  capable  of,  82. 
jurisdiction  of  county  court  in,  108,  n.  (c). 
when  ordered,  114. 

against  executors,  116. 
not  against  bankrupt,  116. 
infant.  116. 
of  covenant  to  repair,  322. 

Spirits,  covenant  for  purchase  of,  from  lessor,  339. 

Spiritual  Corporation.    See  Ecclesiastical  Corporations. 

Spouting, 

construction  of  covenant  for  quiet  enjoyment  in  lease  of  exclusive 

right  of,  •375. 
reservation  of  right  of,  382. 
grant  of  leave  to  bunt  over  premises,  383. 
special  agreements  relating  to,  383. 

Stamp, 

adhesive  stamp,  where  duty  may  be  denoted  by,  171,  n.  (z). 
effect  of  non-stamping,  175. 

ruling  in  favour  of  sufficiency  of,  175. 
facts  showing  liability  for,  to  be  set  forth,  173. 
fresh,  where  necessitated  by  alterations,  170. 
on  agreements,  116. 
appraisements,  275. 
counterparts,  177. 
duplicates,  177. 
leases.  170. 

amount  of,  170. 

when  chargeable,  170. 

where  contract  for  sale  of  fixtures,  174. 

letting  of  different  properties,  17;3,  174. 
option  of  purchase,  174. 
stranger  covenants  for  rent,  174. 

guarantees    enalties,  174,  /*.  (u). 
sale  of  lease,  399. 
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STAMP — continued. 

on  surrender,  454,  n.  (t). 
penalty  for  non-stamping,  175. 
special  provisions  as  to  amount  of,  172. 
time  for,  174. 

stamping  after  due  date,  175. 
where  instrument  relates  to  distinct  matters,  173. 

Standing  Room  for  machines,  hire  of,  85. 

State  of  Premises,  representation  as  to,  124. 

Statute  of  Limitations,  519. 

acknowledgment,  operation  of,  522. 
adverse  title  by  receipt  of  rent,  522. 
bar  to  right  of  entry  or  action  under,  519. 
in  ease  of  tenancy  at  will,  519. 
for  term,  521. 
from  year  to  year,  520. 
surrender,  effect  of,  522. 
title  under,  403. 

Statutes  cited.     Sec  Table  of. 

Statutory  Power,  defective  execution  of,  not  aided,  57. 

Steward. 

entry  by,  whether  sufficient  memorandum  in  writing,  108. 

power  of,  to  lease,  71. 
Stock,  agreement  by  tenant  to  take  and  leave  at  valuation,  501. 
Stranger  to  the  Reversion,  sums  by  way  of  rent  reserved  to,  191. 
Stranger's  Goods,  removal  of,  to  a\oid  distress,  248,  n.  (f). 

Straw 

construction  of  agreements  relating  to,  348. 
distress  of,  234. 

sale   of,    on  condition    that  purchaser   shall   consume   it   on 

premises.  277. 
where  to  lie  impounded,  265. 
taken  in  execution,  not  t<>  be  sold  oil',  350. 

Straying  Cattle,  when  privileged  from  distress,  237. 

Sublease, 

effect  on,  of  holding  over  by  mesne  tenant,  95. 
merger  of  reversion  on,  453. 

Subletting,  restraint  on,  112,  3S4,  3S5. 

Subrogation,  right  of,  in  insurance,  359. 

Subsidence,  damages  for,  132. 

Successors  in  Business,  when  entitled  to  benefit  of  covenant,  340. 
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Sufferance,  tenancy  by, 
determination  of,  430. 
effect  on,  of  assent  by  owner,  90. 
payment  of  runt,  90. 
not  against  <  Irown,  90. 
what  is,  89. 

instances  of,  89. 
truant  by,  cannot  underlet,  384. 

Sufficiency  of  Distress,  test  of,  240. 

Sunset,  distress  made  after,  illegal,  251,  282. 

Support,  implied  reservation  of  easement  of,  137,  ft.  (a). 

Sureties  ecu  Rent, 

how  discharged,  448. 

not  entitled  to  distrain,  223. 

Surface,  right  to  let  down,  131. 

in  reservation  of  mines  and  quarries,  140. 

Surrender  of  Term, 

apportionment  of  rent  upon,  212. 
effect  of,  on  covenants,  461. 

right  to  remove  fixtures,  461. 
rights  of  third  parties,  460. 
when  followed  by  voidable  lease.  455. 
express,  454. 

must  be  by  deed  or  writing,    154. 

to  leasehold  reversioner,   1">4. 
for  purpose  of  renewal,  valid  without  surrender  of  underlease,  461. 
implied, 

arts  which  constitute, 

acceptance  of  new  lease,   156. 

tenant,  458,   159. 
creation  of  relation  inconsistent  with  tenancy.  459. 
delivery  of  possession,  455. 
of  mesne  lease,  effect  on  right  of  distress,  22:!. 
recital  of,  effect  of,  455. 
recovery  of  rent  after,  460. 
stamp  duty  on,  454,  ft.  (t). 

Surveyor, 

approval  by,  of  repairs,  168. 

as  condition  precedent,  319. 

Suspension  of  Rent,  on  eviction  from  part  of  premises,  209. 

Tail,  Tenant  in, 
lease  by,  43. 

after  possibility  of  issue  extimt,  50. 

lunatic,  11,  14. 

voidable  when  not  under  statute.  56. 
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Taxes, 

agreements  relating  to  property  tax,  362. 
construction  of  agreements  as  to,  364. 
liability  to  pay,  where  there  is  no  express  agreement,  360. 
taxes  which  fall  on  landlord,  201-203,  360. 

Technical  Terms,  parol  evidence  to  explain,  122. 

Tenancy, 

creation  of,  2. 
different  kinds  of,  89. 
at  will,  90. 
by  sufferance,  89. 
for  life,  100. 
years,  98. 
from  year  to  year,  93. 
when  not  to  be  disturbed  while  rent  paid,  145. 

Tenant, 

estopped  from  disputing  landlord's  title,  75. 
estoppel  in  favour  of,  76. 

Tenantable  Repair,  covenant  to  keep  in,  315. 

Tenant  Right, 

action  to  enforce,  501. 
assignment  of,  501. 
when  it  arises,  501. 

Tenants  in  Common.     See  Common,  Tenants  in. 

Tenant's  Fixtures,  what  articles  arc,  484. 

Tender, 

of  amends  before  action  for  irregular  distress,  291. 
rent.     See  Rent. 

before  seizure,  257. 

Tenements,  meaning  of,  130. 

Term  of  Lease,  140. 

commencement  of,  141,  142. 

agreement  must  fix,  107. 

ascertainment  of,  141,  142. 

from  impossible  date,  142. 

where  no  date  specified,  142. 
prolongation  of,  for  purpose  of  covenant,  349,  n.  (■/.). 

Term  of  Years,  98. 
becpuest  of,  418. 

assent  to.     See  Assent. 
tenancy  for.     Sec  Years,  Tenancy  for. 

Terms, 

of  quitting,  47S. 
tenancy,  188. 
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"Thereabouts,"  meaning  of,  131. 

"Therewith  used  and  enjoyed,"  construction  of,  134. 

"Thousand,"  meaning  of,  by  local  usage,  122. 

Tillages,  compensation  for,  498. 

landlord  bound  to  pay  for,  where  no  incoming  tenant.  501. 

Timber, 

exception  of,  139. 

ornamental,  effect  of  exception  of,  139. 

light  of  tenant  to  take,  for  repairs,  356. 

.supply  of,  for  repair,  368. 

See  Trees. 

Tithe  Rent  Charge, 

deduction  of,  from  rent,  •204. 
payable  by  owner,  363. 

Tithes, 

grant  of,  to  owner  of  land,  120,  ,/.  (u). 
lease  of,  2,  120. 

Title, 

failure  of  vendor  to  make,  398. 
right  of  purchaser  to,  on  sale  of  lease,  398. 
intending  lessee,  111. 

Title  Deeds,  cannot  be  distrained,  230. 

Tolls  of  Turnpike  Roads,  agreements  for  letting,  120,  n.  (.•). 

Trade, 

contracts  in  restraint  of,  333. 
covenants  against,  333. 

breach  of,  335. 

construction  of.  333. 

offensive  trades,  336. 

particular  trades.  334. 

relating  to  trading  with  particular  persons,  339. 

Trade  Fixtures,  484. 

taking  of,  under  compulsory  purchase,  487. 
when  removable,  486. 

as  against  mortgagee,  487,  488. 

Trade  Unions,  leases  by  and  to,  38. 

Treason,  effect  of  conviction  of  lessee  for,  428. 

Trees, 

construction  of  agreements  relating  to,  356. 
distress  on  trees  and  shrubs,  234. 
exception  of,  138. 
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Trees     eontimu  d. 

excepted,  lessee's  liability  to  protect,  139. 
property  in,  as  between  landlord  and  tenant,  355. 

landlord  and  third  person,  355. 

bushes,    355. 

windfalls  of  trees,  350. 
removal  of,  485,  48(J. 

by  tenant  of  allotment,  37. 
waste  by  cutting  down,  32  1. 
what  are  timber,  355. 

Trespass,  Action  of,  only  maintainable  after  entry,  1ST. 

Trust,  rights  oi'  lessee  under  declaration  of,  403. 

Trust  for  Sale,  lease  of  land  settled  on,  49. 

Trustee  in  Bankruptcy, 

may  disclaim  lease,  424.     See  Disclaimer. 

dispose  of  lease,  notwithstanding  proviso  or  covenant  against 
assignment,  393. 
what  property  vests  in,  423. 

Trustees, 

appointment  of,  for  Settled  Land  Act,  1882. ..45. 
lease  by,  58, 

all  join  in,  59. 

improper  lease  by,  to  lessee  with  notice  set  aside,  59. 

of  property  of  separate  trusts,  59. 

with  option  of  purchase,  59. 
lease  /(/, 

by  cestui  que  trust,  73. 

liability  of  trustee  to  lessor,  59. 
notice  to,  of  lease  by  tenant  for  life,  45. 
renewal  of  lease  in  name  of,  74. 

Trustees  foe  Sale,  lease  by,  59. 

Uncertain  Further  Term,  effect  of  lease  with,  143. 

Uncertain  Interest,  continuance  of  tenancy  where  landlord  entitled 
for,  498. 

Uncertainty,  reservation  void  for,  138. 

Underlease,  384. 

agreement  for,  112. 

rights  under,  380. 

subject  to  lessor's  approval,  386. 
covenants  to  be  inserted  in,  388. 
covenant  to  repair  in,  389. 

damages  on,  389. 

when  it  is  a  covenant  of  indemnity,  389. 
distinguished  from  assignment,  3S6. 
provision  against  assigning  in,  386. 
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Underlease — continued. 
.sale  of,  as  lease,  398. 
surrender  of,    uot   necessary   on   surrender   of   original    lease    foi 

purpose  of  renewal,  46]. 
what  constitutes,  386. 

Underlessee, 

acceptance  of,  as  tenant,  459. 

deduction  from  rent  by,  of  payments  to  lessor,  389. 

duty  of,  to  examine  head  lease,  112. 

effect  of  holding  over  by,  f>12. 

forfeiture  as  against,  464. 

implied  agreement  by  his  landlord  to  protect  him   from  superior 

landlord's  distress.  370. 
liability  of, 

for  repairs,  389. 
of  underlessees  inter  se,  389. 
to  lessor,  387. 
for  rent,  387. 
in  equity,  408. 
on  covenants  in  lease,  3S7. 
when  taking  without  licence,  396'. 
to  underlessor,  389. 
not  affected  by  surrender,  461. 
notice  to,  of  covenants  in  lease,  388. 
original  landlord  cannot  recover  against,  by  notice  to  quit  in  his 

own  name,  4  15. 
recovery  by,  of  compensation  for  misdescription  of  term,  112. 
when  bound  by  covenants  in  lease,  388. 

Underlet, 

contract  to,  for  forbidden  purpose,  386. 
covenants  relating  to  underletting,  384. 
breach  of,  385. 
construction  of,  385. 
forfeiture  for,  475. 
right  to,  384. 

Undeilwooh, 

exception  of,  138. 
waste  by  cutting,  325. 

Universities,  leases  by,  32. 

Unlawful  Purpose,  assignment  for,  412. 

UNREASONABLE  refusal  to  permit  assignment,  394,  395. 

Unstamped  Instruments,  on  what  terms  received  in  evidence,  17.". 

I's  \i;r.     Si  e  Custom. 

when  evidence  of,  is  admitted  to  explain  lease,  122. 

Use,  things  in,  cannot  be  distrained,  231. 
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Use  and  Occupation,  Action  for,  305. 
against  executor,  422. 

against  person  in  possession  under  contract  of  sale,  92. 
damages  in,  306. 
entry  necessary  for,  187,  306. 
when  it  lies,  221,  306. 
where  written  agreement,  117. 

Use  of  Premises, 

covenants  as  to,  333. 

continuing  breach  of,  471. 

enforcement  of,  343. 

waiver  of,  334. 
when  waste,  324. 

Usual  Covenants,  150. 

covenants  held  not  to  he,  152. 

in  lease  of  public  house,  150,  152.  153. 

under  power,  55. 
what  are,  151. 

for  quiet  enjoyment,  152. 
how  determined,  154. 

provision  for  lessor  to  view  state  of  repair,  151. 
to  keep  and  deliver  up  in  repair,  151. 
pay  rent  and  taxes,  151. 

Usual  Feasts,  meaning  of  term,  192. 

Valuation  as  a  condition  precedent,  156,  n.  (u). 

Verbal  Disclaimer,  what  amounts  to,  449. 

Verbal  Evidence,  when  admissible,  121. 

Verbal  Lease,  in  what  cases  valid,  118. 

Vesting  Order, 

on  disclaimer,  427. 

liability  under,  427. 

View  state  of  Premises,  entry  to,  321. 

Vintner,  who  is  a,  336. 

Void, 

assignment,  not  a  breach  of  covenant  not  to  assign,  392,  n.  (c). 
lease,  acceptance  of,  not  implied  surrender,  457. 

effect  of  occupation  under,  91. 

payment  of  rent  under,  27,  94. 

incapable  of  confirmation,  56. 

yearly  tenancy  under,  439. 

Voidable  Lease,  confirmation  of,  56. 
Voluntary  Waste,  what  amounts  to,  323. 
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Waiveu, 

of  double  value,  517. 
of  forfeiture, 

acts  amounting  to,  468. 
action  for  rent,  469. 
advice  by  landlord  alter  forfeiture  to  purchase  interest  of 

lessee,  464. 
agreement  for  mw  subsequent  term,  470. 
demand  of  rent,  469. 
distress,  469. 
notice  to  repair,  470. 
receipt  of  rent  due  since,  forfeiture,  468. 
recital  of  existence  of  tenancy,  470. 
where  breach  of  covenant  causing  forfeiture  is  continuous, 
471. 
effect  of,  471. 
of  notice  to  quit,  447. 

by  acceptance  of  rent,  447. 
by  demand  of  rent,  448. 
by  distress,  448. 
holding  over,  448. 
by  second  notice  to  quit,  447. 

consent  of  both  parties  requisite  to  withdrawal  of  notice  to 
quit,  448. 

"Walking  Possession,"  282,  n.  (x). 
Wall,  ownership  of,  354. 

Warrant, 

for  recovery  of  possession,  529. 

liability  for  proceeding  under,  529. 
of  distress, 

express  indemnity  to  bailiff  under,  256. 

implied  indemnity  to  bailiff,  256. 

Warren, 

effect  of  grant  of,  129. 

lease  of,  how  made,  120,  a.  (/.). 

Waste,  323. 

action  for,  329. 

damages  in,  329. 
injunction  against,  329. 
kinds  of, 

meliorating,  326. 
permissive,  328. 
voluntary,  323. 

by  acts  of  destruction,  324. 
cutting  down  trees,  324. 
opening  mines,  325. 
by  changing  nature  of  demised  premises,  326. 
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Waste — continued. 

lease  without  impeachment  of,  326. 
liability  of  lessee  for.  327,  328. 
only  of  thing  demised,  325. 
tenancy  at  will  determined  by,  433. 

Wastes, 

approvement  and  letting  of,  2,  64,  n.  (f). 

under  custom,  64,  n.  (f). 

with  consent  of  three-fourths  of  commoners,  04,  n.  (f 
inclosure  of,  for  letting  to  the  poor,  36,  n.  (x). 

Wateh, 

covenant  lo  repair  ornamental,  312. 
liability  for  escape  of,  310. 
meaning  of,  in  grant,  130. 
rate,  liability  for,  366,  n.  (t). 

Watercourse,  exception  of,  137,  a.  (a). 

Way,  Right  of, 

grant  or  reservation  of,  93,  137. 

implied  grant,  136. 
leases  of,  120. 
under  what  words,  will  pass,  133. 

Weekly  Tenancy, 

claim  for  rent  on  execution,  296. 
determination  of,  93, 

liability  of  landlord  to  repair  in,  309,  n.  (m). 
notice  to  quit  in,  435. 
expiration  of,  438. 

Will,  Tenancy  at, 
creation  of,  90. 
express,  90. 
implied,  90. 

'  by  general  letting,  92. 

holding  over  pending  new  lease,  92. 
occupation  under  agreement  for  lease,  91. 
purchase  agreement,  91. 
void  lease,  91. 
from  permissive  occupation,  91,  92. 
determination  of,  431. 
express,  431. 

by  landlord,  431. 
tenant,  432. 
implied,  432. 

by  assignment,  83,  432. 

death  of  landlord  or  tenant,  433. 
distress  on,  220. 
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Will,  Ten anoy  at  -continued. 
reservation  of  rent  on,  93. 
under  mortgagee,  83. 

determined  by  death  of  mortgagor,  83. 

yearly  tenancy,  when  changed  to,  92. 
Will,  Tenant  at, 

assignment  by,  392. 
claim  of,  to  emblements,  497. 
liability  of,  for  waste,  328. 
obligations  of,  as  to  fences,  352. 
underleases  by,  38  1. 

Windfalls  of  Timber,  property  in,  35(5. 

Winding-up, 

apportionment  of  rent  in,  303. 
distress  for  rent  in,  302. 
by  mortgagee,  304. 
leave  to  distrain,  303. 
distress  levied  before,  304. 
preferential  debts  in,  304. 
proof  for  future  rent  in,  304. 
right  of  re-entry  on,  467. 

Woods  ami  Underwoods,  exception  of,  138. 

Working  Men's  Dwellings, 
leases  for,  35. 
liability  lor  repair  of,  310. 

Writ,   in  ejectment,    when  it  may  stand    in    [dace   of  demand    and 
re-entry,  466. 

Writing,  Memorandum  ix.     See  Memorandum  in  Writing. 
Written  Agreement,  parol  variation  of,  104. 
Year,  Lease  for  a.  effect  of  holding  over  after,  92. 
Year  to  Year,  Tenancy  from,  93. 

alteration  to  term  of  one  year,  effect  of,  180. 
assignment  of,  400. 

circumstances  showing  intention  to  create,  92. 
commencement  of,  43S. 

in  implied  tenancy,  97. 
creation  of,  9:;,  l  i }. 
express,  93. 

expressions  creating,  144. 
implied,  9:!,  95,  1  13. 

by  acceptance  of  rent,  51.  56. 

agreement  to  pay  yearly  rent,  92. 
attornment  to  mortgagee  at  yearly  rent,  S3, 
holding  over  and  paying  rent,  'J.',. 
payment  of  rent  to  mortgagee,  6S. 

under  agreement  for  lease,  SI. 
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Year  to  Yeae,  Tenancy fbom — continued, 
determination  of,  93. 
by  disclaimer,  449. 

notice  to  quit,  43-3.     Sec  Notice  to  Quit. 
implied  tenancy,  94. 
•tenancy  under  void  lease,  439. 
distinguished  from  tenancy  at  will,  93. 
implication  of,  how  rebutted,  95. 
'  terms, 

consistent  with  yearly  tenancy,  97. 
inconsistent  with,  98. 
of  implied  tenancy,  96. 
under  corporation,  94. 

Yeah  to  Yeae,  Tenant  fbom, 
distress  by,  228. 
liability  of,  for  permissive  waste,  328. 

to  repair,  308. 

to  repair  fences,  352. 
right  to  underlet,  384. 

Yeaes,  Tenancy  foe, 
determination  of,  450. 

distinguished  from  tenancy  from  year  to  year,  98. 
forfeiture  by  disclaimer,  449,  n.  (a). 
how  constituted,  124. 

may  be  made  dependent  on  contingency,  99. 
option  of  further  term,  100. 
what  certainty  requisite,  99,  141,  143. 

Yeaes,  Tenant  foe, 

liability  of,  for  permissive  waste,  328. 
to  repair,  309. 
repair  fences,  352. 
right  to  underlet,  384. 

Yielding  and  Paying,  implied  covenant  under,  146,  149. 
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